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X  p*  309,  cancel  the  marginal  note  to  Bevins  v.  Hulme,  and  snbstitute  that 

given  at  p.  722. 
/    p.  314,  line  11, /or  "defendant,"  read  "plaintiff." 

line  16,^or  " debu  reuined  were,"  read  " defendant's  retainer  was.' 
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Roberts  v.  Tatler  and  Others.  1845. 

JL  RESPASS.    For  that  the  defendants,  before  the  com-  To  a  declare- 
mencenoent  of  this  suit,  to  wit,  on  the  third  day  of  January,  qu^re  cUaaSim* 
in  the  year  of  our  Lord  one  thousand  eiffht  hundred  and  ?"?«.**•  *^°"    ^ 

•'  ^  o  taming  a  coant 

forty-four,  and  on  divers  and  very  many  other  days  and  for  an  assault ; 

.  ,  ,         ,  ,    ,  /.  1  .         .      thedofendante 

times  between  that  day  and  the  commencement  of  this  smt,  pUadod,  inter 
with  force  and  arms,  &c.,  broke  and  entered  a  certain  Jenem!.iuJ.W. 
dwelling-house  of  the  plaintiff,  situate  and  being,  to  wit,  in  andajostifica- 

tion,  on  tbat 
ground,  of  the 
trespan,  and  tbat  because  the  plaintiff  "  was  unlawfully  in  possession,**  the  defendants,  as  serrants 
of  J.  W.,  and  bj  his  command,  ejected  her ;  and  in  so  doing,  because  she  resisted,  committed 
the  assaalt.  The  plaintiff  replied  that  she  was  lawfully  possessed,  and  was  lawfully  entitled  to 
ker  poasessaon  as  against  the  defendants ;  with  a  special  traverse,  that  the  plaintiff  was  unlawfully 
to  possession  or  occupation :  Held,  on  special  demurrer  to  the  replication,  that  the  plea  was  sub- 
Btantially  one  of  Itbemm  tenementom,  and  therefore  bad,  as  attempting  to  justify  an  assault. 

The  oeclanttion  also  contained  a  count  do  bonis  asportatis.  The  defendant  pleaded  inter  alia, 
Hb.  tenem.  in  J.  W.,  and  that  J.  W.  leased  the  premises  to  the  plaintiff,  with  a  proviso  for  re- 
entry for  noo-mair :  that  the  premises  were  out  of  repair,  and  that  the  defendants  entered  as  the 
servants  of  J.  W.,  and  because  the  nlaintiff  was  unlawfully  in  possession,  &c.  (as  in  the  above 
plea) ;  and  also  justifying  the  removal  of  the  goods  of  the  plaintiff,  which  were  wron^fnlly  placed 
on  the  premises,  to  a  convenient  distance,  doing  no  damage  to  the  same.  The  plaintiff  replied 
as  to  so  much  of  the  plea  as  related  to  the  last  count  in  the  declaration,  that  after  the  removal  of 
the  ^oods,  the  defenoants  converted  them  to  their  own  oso :  Hek^  on  special  demurrer,  that  the 
repbcatioa  was  good. 
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the  parish  of  Saint  Leonard,  Shoreditch,  in  the  county  of 
Middlesex,  and  long  known  by  the  description  of  number 
eleven,  Winkworth  Buildings,  City  Road ;  there  and  then 
made  a  great  noise  and  disturbance  therein;  and  stayed 
therein  making  such  noise  and  disturbance  for  divers  long 
spaces  of  time  respectively  next  after  the  said  times  when 
they  so  broke  and  entered  the  said  dwelling-house,  to  wit, 
for  the  space  of  three  days  next  after  each  of  these  times : 
And  also  for  that  the  defendants,  before  the  commencement 
of  this  suit,  to  wit,  on  the  eighth  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
four,  with  force  and  arms,  &c«,  amoved  fi'om  the  said 
dwelling-house  of  the  plaintiff  divers  fixtures  and  things  of 
the  plaintiff  then  affixed  thereto  and  belonging  to  the  same, 
to  wit,  t«n  stoves,  &c.,  of  the  value,  to  wit,  of  five  hundred 
pounds,  and  then  seized,  took,  and  carried  away  the  same, 
and  converted  and  disposed  thereof  to  their  own  use :  And 
also  for  that  the  defendants,  before  the  commencement  of 
this  suit,  to  wit,  on  the  eighth  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-four, 
with  force  and  arms,  &c.,  ejected,  expelled,  put  out  and 
amoved  the  plaintiff  from  her  possession  and  occupation  of 
her  said  dwelling-house,  and  kept  and  continued  her  so 
expelled,  amoved  and  put  out  thereof,  up  to  and  at  the 
time  of  the  commencement  of  this  suit,  and  during  such 
time  took  and  had,  and  received  to  the  use  of  the  defend- 
ants, all  the  issues  and  profits  of  the  said  dwelling-house, 
being  of  great  yearly  value,  to  wit,  of  the  yearly  value  of 
one  hundred  pounds,  and  caused  and  procured  great 
damage,  deterioration  and  injury,  to  the  said  dwelling- 
house  :  And  also  for  that  the  defendants,  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  eighth  day  of  Januaiy, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-four,  and  on  divers  and  very  many  other  days  between 
that  day  and  the  commencement  of  this  suit,  and  several 
times  on  each  of  those  days,  with  force  and  arms,  &c., 
assaulted  the  plaintiff,  and  then  beat,  bruised,  wounded. 
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Ut,  and  ill  treated  her :  And  also  for  that  the  defendants, 
with  force  and  arms^  before  the  commencement  of  this  suit, 
to  wit,  on  the  third  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-four,  seised  and  took 
divers  goods  and  chattels  of  the  plaintiff,  to  wit,  thirty 
tables,  &c,  and  two  thousand  other  goods  and  chattels  of 
great  Yaloe,  to  wit,  of  the  value  of  three  hundred  pounds, 
and  then  converted  and  disposed  of  the  same  to  their  own 
ose,  to  the  damage,  &c. 

Fourth  plea.  And  for  a  further  plea  to  the  whole  of  the 
said  declairation,  the  defendants  say  that  the  said  dwelling- 
house  in  which,  &c,  at  the  said  times  when,  &c.,  in  the 
declaration  mentioned,  was,  and  now  is  the  dwelling-house, 
soil,  and  freehold  of  one  J.  W. ;  wherefore  the  defendants,  as 
the  servants  of  the  said  J.  W.,  and  by  his  command  in  that 
behalf  at  the  said  times  when,  &c.,  in  the  said  declaration 
mentioned,  broke  and  entered  the  said  dwelling-house  in 
whidi,  &C.,  and  committed  therein  the  said  several  supposed 
trespasses  in  the  said  first  count  mentioned :  and  the  said 
fixtures  and  things,  in  the  said  second  count  mentioned, 
were,  at  the  said  time,  when,  &c.,  part  and  parcel  of  the 
said  dwelling-house,  and  of  the  said  J.  W.'s  said  fireehold 
therein :  and  the  plaintiff,  just  before,  and  at  the  said  times 
when,  &&,  in  the  said  third  and  fourth  counts  mentioned 
(to  irit)  on  the  said  8th  day  of  January  in  the  year  of  our 
Lord;  one  thousand  eight  hundred  and  forty-four,  was  un- 
lawfi:iny  in  possession  and  occupation  of  the  said  dwellings 
house,  and  with  force  and  arms,  making  a  great  noise  and 
disturbance  therein  without  the  leave  or  license,  and  against 
the  will  of  the  said  J.  W. ;  the  defendants,  thereupon, 
as  the  servants  of  the  stdd  J.  W.,  and  by  his  command 
in  that  behalf,  then  requested  the  plaintiff  to  cease  making 
her  said  noise  and  disturbance,  and  to  go  and  depart  fi-om 
and  out  of  the  said  dwelling-house,  which  the  plaintiff  then 
wholly  refiised  to  do;  whereupon  the  defendants,  as  the 
9er¥watB  of  the  said  J.  W.,  and  by  his  command,  in 
the  defence  of  his  possession  of  the  said  dwelling-house, 
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gently  laid  their  hands  on  the  plaintiff  in  order  to  eject, 
expel,  put  out  and  remove,  and  did  then  eject,  expel,  put 
out,  and  remove  her  from  her  possession  and  occupation  of 
and  from  and  out  of  the  said  dwelling-house ;  and  because 
she,  the  plaintiff,  then  resisted  the  defendants  in  that  be- 
half, and  then  assaulted  the  defendants,  and  used  violent 
and  menacing  language  and  gestures  towards  the  defendants^ 
and  would  then  and  there  have  beaten,  bruised,  wounded, 
and  ill  treated  them,  if  they  had  not  defended  themselves 
against  the  plaintiff;  they,  the  defendants,  at  the  said  tiroes 
when,  &C.,  did  defend  themselves  against  the  plaintiff,  and 
in  so  doing  did  necessarily  and  unavoidably  assault  the 
plaintiff,  and  then  a  little  beat,  bruise,  wound,  bite,  and 
ill  treat  her,  doing  no  unnecessary  damage  to  the  plaintiff 
on  the  occasions  aforesaid :  and  because  the  said  goods  and 
chattels  in  the  said  last  count  mentioned,  before  and  at  the 
said  time  when,  &c.,  in  that  count  mentioned,  had  been 
wrongfully  put  and  placed,  and  then  were  wrongfully  in 
and  upon  the  said  dwelling-house  in  which,  &c.,  encumber- 
ing the  same  and  doing  damage  there  to  the  said  J.  W.,  the 
defendants  as  the  servants  of  the  said  J.  W.,  and  by  his 
command  in  that  behalf,  at  the  said  time  when,  &c.,  in  that 
count  mentioned,  seized  the  said  goods  and  chattels,  and 
took  and  amoved  them  from  the  said  dwelling-house  in 
which,  &C.,  to  a  small  and  convenient  distance,  and  itiere 
left  the  same  for  the  plaintiff's  use ;  whereof  the  plidntiff 
then  had  notice :  which  are  the  said  several  supposed  tres- 
passes in  the  declaration  mentioned.     Verification. 

Eighth  plea.  And  for  a  further  plea  in  this  behalf  to  the 
first,  third,  and  subsequent  counts  of  the  said  declaration, 
the  defendants  say  that  long  before  the  plaintiff  was 
possessed  of,  or  had  any  tide,  estate^  or  interest  in  the 
said  dwelling-house,  in  which,  &c.,  to  wit,  on  the  thirty- 
first  day  of  March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-seven,  the  said  Josiah  Wikon  was 
seised  in  his  demesne  as  of  fee,  of  and  in  the  said  dwellii^ 
house  in  which,   &c.,  and  being  so  seised    before   the 
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nid  times,  when,  &c,  in  the  said  first,  third,  and  subse- 
«liieot  counts  mentioned,  or  any  of  them,  and  before  the 
plaintiff  was  possessed  o^  or  had  any  estate,  interest,  or 
title  o^  in,  or  to  the  said  dwelling-house,  to  wit,  on 
the  thirty-first  day  of  March,  in  the  year  of  our  Lord  one 
thoDsand  eight  hundred  and  thirty-seven,  by  a  certain 
agreement  then  made  between  the  said  Josiah  Wilson  and 
the  said  Robert  Roberts,  the  date  whereof  is  the  day  and 
year  last  aforesaid,  the  said  Josiah  Wilson  agreed  to  let,  and 
did  let  to'the'said^Robert  Roberts,  who  then  agreed  to  take, 
and  did  take  the  said  dwelling-house  in  which,  &c.,  as 
tenant  thereof  to  the  said  Josiah  Wilson,  for  one  year  then 
next  following,  and  so  on  firom  year  to  year  for  so  long 
as  they  should  respectively  please,  the  first  year  to  com- 
mence fi*om  the  twenty-fifth  day  of  March  then  last  past,  at 
and  under  the  yearly  rent  of  fifty-five  pounds,  payable 
quarterly  on  the  twenty-fourth  day  of  June,  the  twenty- 
ninth  day  of  September,  the  twenty-fifth  day  of  December, 
and  the  twenty-fiftii  day  of  March  in  each  and  every  year, 
by  even  and  equal  portions,  and  the  said  Robert  Roberts 
thereby  agreed  with  the  said  Josiah  Wilson,  to  repair 
and  keep  in  tenantable  repair  the  said  dwelling-house 
during  the  continuance  of  the  said  demise  and  tenancy ; 
and  it  was  thereby  further  agreed  that  if  the  said  Robert 
Roberts  should  break  the  said  agreement  in  any  respect,  or 
if  he  did  not  repair  or  keep  in  tenantable  repair  the  said 
dweUin^house  during  the  continuance  of  the  said  demise 
and  tenancy,  or  if  the  said  rent,  or  any  part  thereof  should 
be  unpaid  fourteen  days  next  after  any  day  on  which 
soch  rent,  or  any  quarterly  part  thereof,  should  become 
due,  then  it  should  be  lawful  for  the  said  Josiah  Wilson 
to  enter  on  die  said  dwelling-house  without  any  ejectment 
or  process  at  law,  and  to  have  again,  and  re-possess  the 
same,  and  all  occupiers  thereof  to  expel  and  remove ;  by 
virtue  of  which  said  agreement  and  demise,  the  said  Robert 
Roberts  then  entered  into  and  upon  the  said  dwelling- 
house,  and  became  and  was  possessed  thereof  for  the  said 
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term  and  tenaDcy  so  to  him  thereof  granted  as  aforesaid ; 
the  reversion  of  and  in  the  said  dwelling-house,  then»  and 
during  all  the  time  hereafter-mentioned,  being  in  the  said 
Josiah  Wilson:  and  the  defendants  aver  that  afterwards, 
and  during  the  continuance  of  the  said  demise  and  tenancy, 
to  wit,  on  the  twenty-fifth  day  of  December,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-three, 
and  before  the  said  times,  when,  &c.,  the  said  Robert 
Roberts  wholly  omitted  and  neglected  to,  and  did  not 
nor  would  repair  and  keep  in  tenantable  repair  the  said 
dwelling-house,  and  the  said  dwelling-house  was  then 
suffered  and  permitted  to  be,  and  the  same  then  was  in 
bad  and  untenantable  repair  by  reason  of  the  same  not 
being  repaired  and  kept  in  tenantable  repair  according  to 
the  said  agreement^  and  the  same  continuing  in  such  bad 
and  untenantable  repair,  by  reason  of  the  premises  there- 
upon it  then,  and  at  the  said  times  when,  &a,  in  the  said 
first,  third,  and  subsequent  counts  mentioned,  became  and 
was  lawful  for  the  said  Josiah  Wilson  under  and  by  virtue 
of  the  said  agreement,  to  enter  upon  the  said  dwelling- 
house  without  any  ejectment  or  process  at  law,  and  to  have 
again  and  re-possess  the  same,  and  all  occupiers  thereof  to 
expel  and  remove,  and  the  said  estate  and  interest  of 
the  said  Robert  Roberts,  and  all  those  claiming  under  him 
under  and  by  virtue  of  the  said  agreement,  became  and 
was  by  means  of  the  premises  forfeited  and  wholly  ended 
and  determined,  and  thereupon  afterwards,  and  at  the  said 
times,  when,  &c.,  in  the  said  first,  third,  and  subsequent 
counts  mentioned,  they,  the  defendants,  as  servants  of 
the  said  Josiah  Wilson,  and  by  his  command  in  that  behalf 
for  and  by  reason  of  the  said  breach  of  the  said  agreement 
did  in  pursuance,  and  under  and  by  virtue  of  the  said 
agreement  and  the  said  power  therein  contained,  enter 
into  and  upon  the  said  dwelling-house  the  outer  door 
thereof  being  open,  and  did  take  possession  thereof,  and 
the  same  again  have  and  re-possess  for  and  on  behalf  of 
the  said  Josiah  Wilson,  and  by  his  command  in  that  be- 
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half;  and  because  the  plaintiff  was  unlawfully,  at  the 
said  times,  when,  &c.,  in  the  occupaticm  and  possession 
of  the  said  dwelling-house  without  the  leave  or  license 
and  against  the  will  of  the  said  Josiah  Wilson,  the  de* 
fendants  thereupon,  as  the  servants  of  the  said  Josiah 
Wilson,  and  by  his  command  in  that  behalf  then  requested 
the  plaintiff  to  go  and  depart  from  and  out  of  the  said 
dwelling-house,  which  the  plaintiff  then  wholly  refiised  to 
do,  whereupon  the  defendants,  as  the  servants  of  the  said 
Josiah  Wilson,  and  by  his  command  in  that  behalf,  in  the 
defence  of  his  possession  of  the  said  dwelling-house,  gently 
laid  their  hands  on  the  plaintiff,  in  order  to  eject,  expel, 
put  out  and  amove,  and  did  then  eject,  expel,  put  out  and 
amove  her  from  her  possession  and  occupation  of  and  from 
and  out  of  the  said  dwelling-house;  and  because  the 
plaintiff  then  resisted  the  defendants  in  that  behalf,  and 
then  assaulted  the  defendants,  and  used  violent  and 
menacing  language  and  gestures  toward  them,  and  would 
then  and  there  have  beaten,  bruised,  wounded,  and  ill- 
treated  them,  if  they  had  not  defended  themselves  against 
the  plaintiff;  they  the  defendants,  at  the  said  times  when, 
&C.,  in  the  said  fourth  count  mentioned,  did  defend  them- 
selves against  the  plaintiff,  and  in  so  doing  did  necessarily 
and  unavoidably  assault  the  plaintiff,  and  did  then  a  little 
beat,  bruise,  wound,  bite  and  ill  treat  her,  doing  no  un* 
necessary  damage  to  the  plidntiff  on  the  occasions  aforesaid : 
and  because  the  said  goods  and  chattels  in  the  said  last 
count  mentioned,  before  and  at  the  said  time  when,  &c.,  in 
that  count  mentioned  had  been  wrongfully  put  and  placed, 
and  then  were  wrongfully  in  and  upon  the  said  dwelling- 
house  in  which,  &c.,  encumbering  the  same,  and  doing 
damage  there  to  the  said  Josiah  Wilson,  the  defendants, 
as  the  servants  of  the  said  Josiah  Wilson,  and  by  his 
command  in  that  behalf  at  the  said  time  when,  &c.,  in  that 
count  mentioned,  seized  the  said  goods  and  chattels,  and 
took  and  amoved  them  from  the  said  dwelling-house  in 
which,  &C.,  to  a  small  and  convenient  distance,  and  there 
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left  the  same  for  the  plaintiff's  use,  and  whereof  the 
plaintiff  then  had  notice ;  which  are  the  said  several 
supposed  trespasses,  &c.     Veri6cation. 

Replication :  And  the  plaintiff,  as  to  the  plea  of  the  de- 
fendants by  them  fourthly  above  pleaded,  so  far  as  relates 
to  the  said  first  count  says,  that  at  the  said  times  when,  &c., 
in  the  said  first  count  mentioned,  the  plaintiff  was  lawfully 
possessed  of  the  said  dwelling-house  in  which,  &c.,  and  was 
lawfully  entided  to  her  possession  thereof  as  against  the 
defendants;  without  this  that  the  plaintiff  was  unlawfully 
in  possession  or  occupation  of  the  said  dwelling-house  in 
which,  &C.,  in  manner  and  form  as  in  the  said  fourth  plea 
so  &r  as  relates  to  the  said  first  count  in  that  behalf  is 
alleged ;  and  this  the  plaintiff  prays  may  be  inquired  of  by 
the  country,  &c. 

There  were  similar  replications  to  so  much  of  the  fourth 
plea  as  related  to  the  second  and  third  counts  of  the  decla- 
ration. 

As  to  so  much  of  the  fourth  plea  as  related  to  the 
last  count,  the  plaintiff  replied,  that  after  the  defendants 
seized  the  goods  and  chattels  in  the  said  last  count  men- 
tioned, and  took  and  amoved  the  same,  in  the  manner  in 
the  said  fourth  plea  in  that  behalf  mentioned,  to  wit,  at  the 
said  time  when,  &c.  in  the  said  last  count  in  the  behalf 
mentioned,  the  defendants  converted  and  disposed  of  the 
said  goods  and  chattels  to  their  own  use  in  manner  and 
finrm  as  in  the  said  last  count  is  alleged.    Verification. 

Replication  to  the  eighth  plea,  so  fiur  as  the  same 
related  to  the  last  count  in  the  declaration,  in  the  same 
terms,  mutatis  mutandis,  as  the  replication  to  the  fourth 
plea  to  the  same  count. 

To  each  of  these  replications  the  defendants  demurred 
specially :  assigning  for  cause  to  the  replications  to  so  much 
of  the  fourth  plea  as  related  to  the  first,  second,  and  third 
counts ;  that  it  did  not  appear  in  or  by  the  said  replications 
how  or  why  the  plaintiff  was  lawfully  possessed  of  the  said 
dwelling*house ;  that  it  should  have  been  therein  alleged 
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what  ri^t  and  title  the  plaintiff  bad  to  her  possession  of 
the  said  dwelling-house ;  that  the  replications  should  have 
traversed  that  the  said  dwelling-house  in  which^  &a  was 
the  dwelling-house,  soil  and  freehold  of  the  said  Josiah 
Wilson,  or  should  have  set  forth  and  shewn  what  right  or 
title  the  plaintiff  had  therein,  shewing  the  fiicts  under 
which  she  derived  such  right  or  title ;  that  the  replications 
traverse  immaterial  matter;  that  the  replications  amount 
to  an  argomentative  traverse  of  the  defendants  having  been 
'  the  servants  of  the  said  Josiah  Wilson,  and  having  acted 
by  his  command,  as  alleged  in  the  said  plea;  and  that  the 
replications  put  in  issue  matters  of  law  and  matters  not 
properly  triable  by  a  jury ;  namely,  whether  or  not  the 
plaintiff  was  unlawfully  in  possession  or  occupation  of  the 
said  dwelling-house :  and  as  to  so  much  of  the  replication 
to  the  fourth  plea,  aixd  so  much  of  the  replication  to  the 
eighth  plea,  as  related  to  the  last  count  of  the  declaration : 
that  the  replications  did  not  sufficiently  confess  and  avoid 
or  traverse  or  deny  the  matters  alleged  in  the  fourth  and 
dghth  pleas,  so  fiur  as  those  pleas  relate  to  the  said  last 
count ;  that  if  the  replications  were  meant  as  a  denial  of 
the  defendants  having  removed  the  said  goods  and  chattels 
to  a  email  and  convenient  distance,  and  there  leaving  the 
same  for  the  use  of  the  plaintiff,  it  is  an  argumentative 
traverse  thereof  only,  and  should  have  concluded  to  the 
country  and  not  with  a  verification ;  that  if  the  replications 
were  meant  to  confess  and  avoid  the  said  matter  in  the 
famth  and  eighth  pleas,  so  for  as  rektes  to  the  last  count, 
it  was  a  departure  £rom  the  declaration;  inasmuch  as  it 
admitted  that  the  action  was  brought  for  the  purpose  in  the 
fourth  and  eighth  pleas  mentioned,  and  that  so  much  of 
the  fourth  and  eighth  pleas  as  related  to  that  count  was  an 
answer  thereto,  and  at  the  same  time  sought  and  endea^ 
vowed  to  set  up  and  establish  another  and  different  cause 
of  action ;  that  the  replications,  if  it  were  intended  to  set  up 
that  the  defendants  were  trespassers  by  or  from  the  original 
s^aung  and  taking  of  the  goods  and  chatteb,  should  have 
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shewn  how  they  were  so;  that  it  was  uncertain  and 
ambiguous  finom  the  replications  whether  the  plaintiff 
intended  to  rely  upon  the  seizing  and  taking  of  the  goods 
and  chattels  as  a  cause  of  action ;  that  the  replications  were 
a  new  assignment,  but  were,  nevertheless,  improperly  and 
inartificially  pleaded  as  such,  and  were  informal ;  and  that 
the  replications  should  have  commenced  as  a  new  assign* 
ment,  and  contained  the  usual  and  proper  allegations  of  a 
new  assignment,  &c. 


ChanneUy  Serjt,  in  support  of  the  demurrers.  The  de- 
fendants submit  that  the  replications  are  bad.  The  plaintiff 
has  chosen  to  treat  the  defendants*  pleas,  as  if  they  were 
simply  pleas  of  not  possessed ;  but  they  are  clearly  pleas 
of  liberum  tenementum  as  regards  some  of  the  counts,  and 
are  sufficient  pleas  to  the  rest.  The  plaintiff  should  have 
taken  issue  on  the  allegation,  that  it  was  the  soil  and  freehold 
of  J.W. ;  or  else  should  have  shewn  some  interest  which  she 
possessed,  consistent  with  that  allegation.  It  may  be  con- 
tended by  the  plaintiff,  that  the  all^^tion  in  the  pleas,  that 
the  plaintiff  was  unlawfiiUy  possessed,  renders  them  in  point 
of  fiict  pleas  only  of  not  possessed.  But  that  is  not  so,  the 
very  object  of  the  pleas  is  to  shew,  that  the  plaintiff  was  in 
possession,  but  wrongfully;  and,  therefore,  the  defendants 
were  justified  in  turning  her  out  [Erle^  J. — ^The  actual 
possession  of  a  wrong  doer,  is  no  possession  at  all  in  the 
legal  sense  of  that  word.]  These  are  substantially  pleas  of 
liberum  tenementum;  but  as  the  defendants  could  not 
under  that  defence  alone,  have  justified  the  assault ;  they, 
therefore,  shew  besides,  that  the  plaintiff  was  wrongfully  in 
possession.  [Tindalf  C.  J. — ^The  defendants  have  under- 
taken to  answer  too  much  in  their  pleas;  and,  therefore, 
when  they  come  to  the  assault,  the  only  way  they  have  of 
treating  it,  is  to  justify  under  a  defence  of  possession. 
Mauley  J. — ^If  you  were  to  strike  out  all  of  the  pleas,  except 
liberum  tenementum,  then  the  pleas  would  be  bad ;  because 
they  would  not  answer  the  assault,  to  which  liberum  tene- 
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meotmn  would  afford  no  answer.]  If  these  are  pleas  pro- 
fessing to  answer  the  whole  declaration,  and  they  answer 
only  a  part,  the  plaintiff  should  have  demurred. 

Talfimrd^  Serjt,  contra.  The  replications  are  good. 
If  these  pleas  are  to  be  taken  substantially  as  pleas  of 
Hberom  tenementum,  they  are,  undoubtedly  bad,  as 
attempting  to  justify  an  assault  If,  on  the  contrary,  they 
are  pleas  of  not  possessed,  the  replications  are  sufficient 

ChanneUf  Seijt,  in  reply.  The  pleas,  perhaps,  might 
be  bad  on  special  demurrer,  for  attempting  to  answer  too 
much.  The  eighth  is,  at  all  events,  a  sufficient  justifica- 
tion of  all  but  the  assault 

TiHDAii,  C.  J. — ^It  seems  to  me  that  the  eighth  plea  must 
fellow  the  fete  of  the  fourth.  And,  as  to  the  fourth,  as 
the  defendants  have  thought  fit  to  introduce  in  their 
justification  the  seisin  in  fee  in  Wilson,  the  plaintiff  has  a 
right  to  see  whether  or  not  it  affords  a  good  answer  to  the 
assault  I  am  not  aware  of  any  instance  in  which  a  plea  of 
hberum  tenementum  has  been  held  to  be  a  good  defence 
to  an  action  of  assault  The  ordinary  answer  to  such  an 
action  is,  that  the  assault  was  committed  in  defence  of 
defendant's  possession.  The  plea  of  liberum  tenementum 
at  most  only  implies  a  possession.     I  think  the  plea  is  bad. 

Maule,  J.,  concurred. 
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Crbsswell,  J. — In  an  action  of  trespass  quare  clausum 
iKgity  the  possession  of  the  plaintiff  is  the  foundation  of  the 
action;  and  it  has  long  been  held,  that  the  defendant 
sufficiently  admits  prima  facie  the  possession  of  the  plaintiff, 
by  the  plea  of  liberum  tenementum.  The  plaintiff  is  then 
put  either  to  deny  that  the  soil  is  the  freehold  of  the 
defendant,  or  else  to  set  up  a  right  in  himself,  consistent 
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with  that  plea.  But  in  an  action  of  personal  trespass, 
the  defendant  must  shew  a  jight  to  the  possession  as  well 
as  to  the  freehold. 

EblEi  J.,  concurred. 

On  a  subsequent  day,  Channellf  Seijt,  directed  the 
attention  of  the  Court  to  the  allegation  of  entry  in  the 
eighth  plea. 

TiNBAL,  C.  J. — That  only  shifts  the  objection  to  the 
replication.  The  eighth  plea  is  pleaded  as  to  the  firat, 
third,  fourth  and  fifth  counts  of  the  declaration.  The 
replication  denies  so  much  of  the  plea  as  relates  to  the  last 
count  We  have  already  decided  in  &vour  of  the  plaintiff, 
on  the  ground  that  the  fourth  plea  was  bad ;  and  we  now 
decide  that  he  is  entitled  to  our  judgment  also  as  to  the 
eighth  plea,  on  the  ground  that  the  replication  is  good; 
as  averring  £EU2ts,  that  if  proved,  would  shew  the  defendants 
were  trespassers  ab  initio. 

Judgment  for  the  Plaintiff  (a). 


(a)  This  case  was  decided  in  Hilary  Term ;  but  has  been  hitherto 
unavoidably  postponed. 
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Brooks  v.  Roberts.  ^e/e/^,  0^6-, 

i^HANNELLf  Serjt»  shewed  cause  against  a  rule  calling  Where  an 
upon  the  plaintiff  to  shew  cause  why  the  decbiration  which  hasbeen^ 
had  been  filed  in  this  case,  and  all  subsequent  proceedings,  ^J*?"]^*^  ^ 
should  not  be  set  aside  for  irregnlarityi  with  costs.     It  defoodant, 
appeared  fix>m  an  affidavit  on  the  part  of  the  defendant,  sonai  aerrice 
that  he  had  never  been  served  with  a  copy  of  the  writ  of  gu,[^^*,^ 
summons,  and  that  he  had  not  received  any  notice  of  the  f  d^pl^i^tjon 

■7^  ,  ^  haa  been  filed, 

prooeediDg^  against  him,  until  after  an  appearance  had  been  the  defendant 
entered  for  him  by  the  plaintiff.     It  was  now  contended,  to  aet  aaide 
that  the  form  in  which  the  rule  was  moved  was  incorrect,  Jl^ce^andnot 
and  that  the  defendant  ouirht  to  have  moved  to  set  aside  the  declaration. 

-  ,     ,  ,  ,  A  motion  to 

the  appearance,  if  improperly  entered;  inasmuch  as  while  set  aaide  the 
the  appearance  remained  untouched,  the  filing  of  the  de-  alone,  ia^ 
claration  and  other  subsequent  proceedings  were  regular,      "^"^^^v, 

Slhte,  Serjt,  in  support  of  the  rule,  argued  that  the 
appearance  was  a  nullity,  not  having  been  properly  entered, 
and  that,  consequently,  the  declaration  and  other  subse- 
quent proceedings  were  irregular. 

TiNDAL,  C.  J. — It  appears  to  me  that  this  rule  has  been 
moved  informally,  and,  therefore,  that  it  ought  to  be  dis- 
chaiged.  The  defendant  ought  to  have  moved  to  set  aside 
the  appearance  to  the  process  on  which  the  subsequent 
proceedings  have  been  founded.  In  Hasher  v.  Jarmaine  (a), 
the  writ,  not  being  dated  on  the  face  of  it,  pursuant  to  stat. 
2  Wm.  4,  c.  39,  s.  1,  sched.  No.  1,  was  irregular,  but  the 
service  was  regular,  and  the  defendant  having  obtained  a 
rule  to  set  aside  the  service  of  the  writ,  the  Court  of 
Exchequer  discharged  the  rule,  and  Bayley^  B.,  observed, 
**We  cannot  say  that  the  proceedings  are  more  irregular 
than  you  state  them  to  be.     We  cannot  get  at  the  writ  to 

(a)  1  C.  &  M.  408  i  See  S.  C.  1  Dowl.  654.  / 
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say  whether  it  is  regular  or  irregular.  If  you  had  applied 
to  set  aside  the  writ,  we  should  have  had  no  difficulty.**  So, 
in  Edtoards  v.  Danks  (a),  where  the  action  was  brought  on 
a  bail  bond,  the  objection  was  that  there  had  been  no 
de&ult  in  the  original  action.  The  defendant  obtained  a 
rule  to  set  aside  the  service  of  the  writ  of  smnmons,  but 
Lord  Abinger,  C.  B.,  said,  "  The  motion  should  have  been 
to  set  aside  the  writ  itsel£  This  motion  supposes  a  defect 
in  the  service  which  does  not  exist."  In  the  present  case, 
so  long  as  the  appearance  stands  good,  the  declaration  is 
regularly  filed,  and,  therefore,  we  cannot  set  it  aside.  The 
motion  should  have  gone  higher. 


Rule  dischaif^ed. 


Afl)  4  Dowl.  367. 


y^».   t'C^^J^^fi^ 


WlLLIABIBON  V.  PaGE. 


K  contmiiiion  A  SSUMPSIT  for  work  and  labour.  At  the  trial  before 
witnenei  on  Cresstoett,  J.,  at  the  Summer  Assizes  at  Liverpool,  1844,  it 
nA^S^'^^  appeared  that  a  commission  had  been  sent  to  examine 
interro^nes,  witnesses  ou  interroffstories  at  Belfast,  in  Ireland,  two  out 

was  sent  oat  °  '  ' 

to  BeUait,  the  of  the  four  commissioners  having  been  appointed  on  the 
part  of  the  plaintiff,  and  two  on  the  part  of  the  defendant. 
The  commission,  after  giving  the  usual  power  to  examine 
and  cross-examine  on  interrogatories,  contained  the  follow- 
ing provision: — '^That  the  said  commissioners  may  put 
apmar  tTthem  o^  cause  to  be  put  additional  questions,  when  it  shall  appear 
andp^^^  to  them,  the  said  commissioners,  to  be  necessary  and 
Thedefondant,  proper;   such  questions  to  be  put  down  in  writing,  and 

wnen  Doforo 

thecommift-      returned  with  the  answers,  together  with  the  interroga- 

sioDora,  aban- 
doned some  of 

his  cross-interrogatories,  and  proposed  to  put  additional  questions,  to  which  the  plaintiff  objected. 
The  commissioners  proceeded  with  the  examinations  on  such  questions  "  subject  to  the  objections.** 
At  the  trial,  the  answers  to  these  questions  were  ruled  to  be  inadmissible  in  evidence :  Held, 
that  the  ruling  was  right,  as  the  commissioners  ought  themselves  to  have  decided  whether  the 

Snestions  were  necessary  and  proper  to  be  put,  and  not  to  have  left  that  question  for  the 
etermination  of  the  Court. 


being  em- 
powered *'to 
put,  or  ctnte 
to  be  put, 
additional 
questions, 
when  it  should 
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tones  aod  answers  under  the  said  commiasion ;  and  that        1845. 
each  party  be  at  liberty  to  cross-examine  on  interroga-   willumbow 
toriea"    In  the  course  of  the  examinations  taken  before        „  ^' 

Page. 

the  commissioners  at  Belfast,  the  defendant  abandoned 
several  of  the  cross-interrogatories  which  had  been  exhibited 
on  his  behalf,  and  demanded  that  additional  questions 
should  be  put,  and  on  the  examination  of  his  own  witnesses 
proposed  to  act  in  the  same  manner.  With  respect  to  these 
additional  questions  the  commissioners  returned,  "  that  the 
pIainti£P  had  objected  to  the  defendant's  right  to  adopt  this 
couise,''  and  that  '^subject  to  these  objections,  they  had 
proceeded  with  the  examination  of  the  witnesses  on  such 
additional  questions."  An  objection  was  raised  at  the  trial, 
on  the  pert  of  the  plaintiff,  to  the  admissibility  of  the 
answers  to  these  additional  questions  in  evidence,  and  the 
learned  Judge  ruled  that  they  could  not  be  received.  A 
verdict  having  passed  for  the  plaintiff,  a  rule  nisi  was 
obtained  in  Michaelmas  Term  last  for  a  new  trial,  on  the 
ground  that  the  evidence  tendered  was  improperly  rejected. 

Murphy^  Serjt,  (with  whom  was  F.  Robinson)  now 
shewed  cause  against  the  rule. 

Charmellj  Seijt,  contra* 

The  arguments  are  sufficiently  adverted  to  in  the  judg- 
ments delivered. 

TiNDAL.,  C.  J. — ^In  this  case  the  commissioners  had,  in 
the  first  instance,  the  ordinary  authority  to  examine  the 
witnesses  on  certain  interrc^tories,  as  well  on  the  part  of 
die  defendant  as  of  the  plaintiff;  and  if  the  matter  had 
stopped  there,  they  would  have  had  no  authority  or  dis- 
cretion to  put  any  other  questions  than  such  as  were  con- 
tained in  those  interrogatories.  A  further  power,  however, 
was  given  them  by  the  commission  ^*  to  put  or  cause  to  be 
put  additional  questions,  when  it  shall  appear  to  tbem,  the 
said  commissioners,  to  be  necessary  and  proper;"  the 
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1845.        object  being  to  enable  the  commissioners  by  potting  snch 
yi^^^^^^^^^  additional  questions,   to   elucidate  the  difficulties  which 
9'  might  arise  pro  re  natft.     It  is  clear,  therefore,  that  the 

commissioners  had  a  discretion,  and  the  question  is, 
whether  they  exercised  it?  It  appears  to  me  that  they 
have  not  come  to  any  judgment  or  decision  upon  the  sub- 
ject, but  have  left  it  to  the  Court  to  say,  whether  the 
questions  ought  to  have  been  put  or  not  It  is  the  parties* 
own  act  that  these  commissioners  were  appointed.  It  was 
not  necessary  that,  in  point  of  form,  the  questions  should 
have  been  put  by  the  commissioners  themselves;  if  they 
had  adopted  them,  when  suggested  by  the  agents  for  the 
parties  on  either  side,  that  would  have  been  a  virtual  com- 
pliance with  the  power  given  by  the  commission.  The 
commissioners,  however,  do  not  say  that  the  questions 
shall  be  put,  or  that  they  shall  not  be  put,  but  that,  subject 
to  the  objections  made,  the  examination  shall  be  proceeded 
with.  They  had  no  right  to  reserve  for  our  consideration 
the  propriety  of  putting  these  questions,  and,  therefore,  the 
answers  could  not  be  given  in  evidence,  and  the  verdict 
ought  to  stand. 

CoLTMAN,  J. — Whether  the  questions  were  fit  to  be  put 
or  not,  is  not  a  matter  for  our  decision,  but  whether  the 
commissioners  have  exercised  the  jurisdiction  which  they 
undoubtedly  possessed,  in  putting  such  additional  questions 
as  appeared  to  them  necessary  and  proper.  It  seems  to 
me,  that  they  have  not  exercised  any  discretion  on  the 
subject. 

Erle,  J. — I  also  am  of  opinion  that  the  evidence  was 
properly  rejected,  and  that  the  verdict  ought  to  stand.  At 
the  time  of  the  examination,  the  defendant  claimed  a  right 
to  put  additional  cross-interrogatories.  Now,  the  com- 
missioners had  no  power  to  put  them  as  the  cross-inter- 
rogatories of  the  defendant,  but  they  had  a  power  to  put 
them  as  questions  of  their  own,  and  if  they  had  so  resolved. 


1 
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and  had  so  put  them,  the  answers  would  have  been  ad-        1845. 
nussible  in  evidence.    I  quite  agree  that  the  questions  were    y^n^^uBou 
extremely  reasonable  to  be  put,  if  the  commissioners  had        ^* 
pat  them   as   their   own;   but  as  they  did  not  think  it 
necessary  or  proper  so  to  do,  the  learned  Judge  was  quite 
right  in  refusing  to  receive  the  answers  as  evidence. 

Rule  discharged. 


RoAKES  V.  Manser  and  Others.  </<?•  /  ^/5 .  ^^/^ 

UEBT.     The  plaintiff  declared  against  the  defendants,  Pldntiffde- 
as  executors  of  William  Manser,  upon  a  bond  for  1000/.  ^q  ^  \^j^ 
given  by  their  testator  to  the  plaintiff.     The  defendants  ^J^'*'°°^^'" 
craved  oyer  of  the  bond,  which  was  the  joint  and  several  of  loooi.  on 
bond  of  Frederick  Barry,  James  Barry,  and  William  Manser,  in  punuuioe' 
and  set  out  the  condition  thereof,  providing  that  the  bond  ^'indemtoe^ 
should  be  void,  "if  the  above-bounden  Frederick  Barry,  of  even  date 

.    .  .  .  "^     therewith; 

James  Barry,  and  William  Manser,  their  heirs,  executors,  and  for  the 

■m    ,    ,  ,  1  11    11        -II         11  performance  of 

admmistrators,  or  assigns,  do  and  shall  well  and  truly  pay  [he  covenants 
or  cause  to  be  paid  unto  the  above-named  Edward  Roakes  ^bat  hidOTtwe 
(the  plaintiff)  his  executors,  administrators,  or  assigns,  the  The  defcnd- 

ants  pleaded 

sum  of  lOOOi,  on  or  before  the  30th  day  of  September  now  generally 

next  ensuing,  together  with  interest  for  the  same,  after  the  of  aU^nga 

rate  of  4/.  IO5.  per  cent,  per  annum,  without  any  deduction,  mentioi^  in 

de&lcation,  or  abatement  whatsoever,  according  to,  and  in  Tho  replication 

fiill  performance  and  discharge  of  the  proviso  or  condition  payment  of  the 

mentioned  in  a  certain  indenture  of  assignment,  bearing  JJJJdoet  forma 

even  date  with  these  presents,  made  or  mentioned  to  be  and  concluded 

^  ,  to  the  country '. 

made  between  the  above-bounden  Frederick  Barry,  of  the  Held,  upon 

Bneci&l  de« 

one  part,  and  the  said  Edward  Koakes,  of  the  other  part ;  ^urrer  to  the 
and  do  also  well  and  truly  observe,  perform,  fulfil,  and  keep  [hSt*iu  wn- 
all  and  singular  the  covenants,  grants,  articles,  conditions,  elusion  was 

°  proper;  since 

to  make  the 
plea  good,  it  must  be  taken  to  allege  that  the  money  was  paid  on  the  day  mentioned  in  the 
condition. 

Sembie,  that  the  plea  would  have  been  bad  on  special  demurrer,  if  not  on  general  demurrer. 

VOL.  UL  C  D.    &   L,  l^CjZ^a^O^ 


18 


CASES  ON   POINTS   OF   PRACTICE,   C.    P. 


1845. 


R0AKE8 

Manber 
and  Others. 


and  agreements  whatsoever,  which  on  his  and  their  parts 
and  behalft,  are  or  ought  to  be  observed,  performed,  ful- 
filled, and  kept»  comprised  and  mentioned  in  the  said 
recited  indenture."  The  plea  then  averred  that  the  said 
Frederick  Barry  and  James  Barry,  and  the  said  William 
Manser  in  his  lifetime,  and  the  defendants,  as  executors  as 
aforesaid,  after  the  death  of  the  said  William  Manser,  did 
from  time  to  time,  and  at  all  times,  after  the  making  of  the 
said  writing  obligatory  and  the  said  conditions  thereof,  well 
and  truly  observe,  perform,  fulfil,  and  keep  all  and  singular 
the  articles,  clauses^  conditions,  agreements,  matters,  and 
things  in  the  said  conditions  of  the  said  writing  obligatory 
comprised  and  mentioned,  in  all  things  therein  contained, 
on  their  parts  and  behalf,  and  on  the  part  and  behalf  of 
each  and  every  of  them,  to  be  observed,  performed,  fulfilled, 
and  kept,  according  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  condition  of  the  said  writing 
obligatory. 

Replication.  That  the  said  Frederick  Barry,  James 
Barry,  and  William  Manser,  in  his  lifetime,  and  the  said 
Frederick  Barry,  James  Barry,  and  the  defendants  since  the 
death  of  the  said  William  Manser,  did  not  pay  the  said  sum 
of  1000/.  in  the  said  condition  mentioned,  in  manner  and 
form  as  in  the  said  plea  mentioned.  Conclusion  to  the 
country. 

Special  demurrer  to  the  replication,  assigning,  among 
other  causes  of  demurrer,  that  the  replication  ought  not  to 
have  concluded  to  the  country,  but  with  a  verification, 
inasmuch  as  it  was  not  a  mere  traverse  of  matter  alleged, 
but  contained  new  matter. 


Bylesj  Seijt,  for  the  defendants.  The  replication  ought 
not  to  have  concluded  to  the  country,  either  at  common 
law,  or  since  the  passing  of  the  stat  8  &  9  Wm.  3,  c.  11. 
The  plea  is  a  general  plea  of  performance,  and  there  can 
be  no  issue  taken  on  such  a  plea ;   Sayre  v.  Minns  (a). 


(a)  Cowp.  575. 
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The  plaintiff,  therefore,  at  common  law,  ought  to  have 
assigned  a  lH>each  of  the  condition,  and  to  have  concluded 
with  a  verification.  [Cresstoell^  J. — Have  you  any  prece- 
dent where  a  plea  of  general  performance  has  been  held  to 
be  a  plea  of  payment  of  money  on  a  certain  day  ?]  In 
Cam. Biff.  tit.  "Pleader,"  (2  V.  13)  it  is  laid  down  that  "in 
debt  upon  a  bond  for  performance  of  covenants,  if  all  the 
coyenants  are  in  the  affirmative,  the  defendant  may  plead 
covenants  perfc^med  generally."  It  would  aj^ar  from  the 
case  of  Hayman  v.  Gerrard  {a\  that  the  plaintiff  ought  to 
have  asogned  a  breach.  That  was  an  action  upon  a  bond 
conditioned  for  rendering  an  account  of  the  goods  of  a 
deceased  person,  and  making  an  equal  dividend  and  paying 
it;  to  which  the  defendant  pleaded  that  no  goods  of  the 
deceased  came  to  his  hands.  The  replication  was,  that  a 
silyer  bowl  came  to  his  hands;  and  the  Court  held,  upon 
general  demurrer,  that  the  replication  was  bad,  because  the 
plaintiff  had  not  shewn  a  breach  in  it  The  true  distuiction 
between  those  cases  where  it  is  necessary  to  assign  a  breach 
in  the  replication,  and  where  not,  seems  to  be  taken  by 
Hok,  C.  J.,  in  the  case  of  Meredith  v«  AUei^  {b):  "In  all 
cases  (that  of  a  bond  to  perform  an  award  excepted),  if  the 
ddendant  pleads  a  special  matter,  that  admits  and  excuses 
a  non-performance,  the  plaintiff  need  only  answer  and  falsify 
Ae  special  matter  alleged  ;  for  he  that  excuses  a  non*per* 
formance,  supposes  it ;  and  the  pluntiff  need  not  shew  that 
which  the  defendant  hi^h  supposed  and  admitted;  but  if 
the  defendant  pleads  a  performance  of  the  condition,  though 
it  be  not  well  pleaded,  the  plaintiff  in  his  replication  must 
shew  a  breach ;  for  then  he  has  not  a  cause  of  action  unless 
he  diew  one.''  In  Flomer  v.  Boss  (r),  the  rule  thus  laid 
down  by  HM,  C.  J.,  was  carried  still  further.  That  was 
an  action  of  debt  on  a  bond  conditioned  for  the  performance 
of  covenants.     The  defendant  craved  oyer  of  the  condition. 


1845. 


ROAKSS 

MAyssm 
andOtherat 


Aa)  1  Saand.  99,  a. 
/(&)  1  Salk.  138. 


X{c)  5  Taunt.  386 ;  See  S.  C. 
1  Marsh.  95. 
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and  then  pleaded  performance  of  each  covenant  specially, 
and  also  a  plea  of  general  performance.  The  plaintiff 
merely  took  issue  on  the  plea  of  general  performance,  and 
entered  a  separate  assignment  of  breaches  on  the  record, 
and  in  this  state  the  record  went  down  for  trial.  After 
verdict  for  the  plaintiff,  the  Court  held  that  no  damages 
could  be  assessed  on  the  breaches,  and  a  repleader  was 
awarded.  That  case  is  a  decisive  authority  to  shew  that 
-a  replication  like  the  present,  is  bad  both  at  common  law, 
and  since  the  statute  of  William  the  Third.  [Cresswett^  J., 
referred  to  Bush  v.  Leake  (a).]  In  that  case,  as  well  as  in 
Darbishire  v.  Butler  {h\  which  will  probably  be  referred  to 
on  the  other  side,  the  plaintiff  took  issue  in  the  words  of 
the  plea,  but  that  has  not  been  done  here.  \_Tindalf  C.  J. — 
Is  the  plea  good?]  If  there  be  any  defect  in  the  plea,  it 
has  been  cured  by  the  plaintiff's  pleading  over. 


Cltannelly  Serjt.,  {Bramwett,  with  him)  contr^  Either 
the  plea  in  this  case  is  bad,  or  the  replication  is  good.  It 
is  submitted,  in  the  first  place,  that  the  plea  must  be  bad, 
unless  it  allege,  either  expressly  or  by  implication,  the 
payment  of  this  sum  of  money,  according  to  the  terms  of 
the  condition.  Taking  it  to  contain  such  an  allegation, 
then  the  general  rule  of  pleading  will  apply,  that  the 
plaintiff  may  traverse  anything  alleged  or  iiqplied  in  the 
plea  that  is  material,  and  conclude  to  the  country.  Sai/re 
v.  Minns  {c)^  does  not  affect  the  present  question.  The 
plea  as  to  the  negative  covenants  in  that  case  was  special, 
that  the  party  had  not  done  the  acts  which  it  was  cove-- 
nanted  he  should  not  do,  following  the  words  of  each 
particular  covenant ;  and  as  to  the  affirmative  covenants 
performance  was  pleaded  generally.  In  replying,  therefore, 
to  such  a  plea,  the  plaintiff  was  obliged  to  introduce  new 
matter,  which  the  defendant  had  a  right  to  answer.     The 


Ca)  3  Doug.  255. 
(6)  5  Moore,  198. 


•  (c)  Cowp.  576. 
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decision  of  the  (yoart,  therefore,  that  the  replication  must 
conclude  with  a  verification,  was  in  that  case  correct ;  but  it 
is  no  authority  for  the  argument  urged  on  behalf  of  the 
present  defendants.  The  cases  of  Bush  v.  Leake  (a),  and 
Darluhxre  v.  Butler  (b),  which  are  in  point  for  the  plaintiff, 
have  been  confirmed  by  this  Court  in  Smith  v.  Band  (c). 

Byles^  Serjt,  in  reply,  referred  to  Plomer  v.  Raine{d)y 
and  Hedges  v.  Sandon  {e). 


1845. 


ROAKES 

P. 
MANSEa 

and  Otfaen. 


TiNDAL,  C.  J. — ^It  appears  to  me  that  the  replication  in 
this  case  is  good.  The  action  is  brought  on  a  bond,  of 
which  the  condition  is  set  out  on  oyer,  and  is  a  condition  to 
perform  two  several  and  distinct  matters  and  things.  One 
of  these  things  is  to  pay  a  certain  sum  of  money  on  or 
before  a  given  day,  with  interest,  in  performance  of  the 
proviso  or  condition  mentioned  in  a  certain  indenture  of 
assignment  referred  to  by  the  condition  of  the  bond.  This 
is  one  act,  which  the  defendants'  testator,  whom  they  re- 
present, was  bound  to  perfomu  The  other  act  is,  that  he 
shall  also  well  and  truly  observe,  perform,  fulfil,  and  keep 
all  and  singular  the  covenants,  grants,  articles,  conditions, 
and  agreements  whatsoever,  covenanted  to  be  performed 
by  him  in  the  same  indenture.  Now  in  order  to  plead  per- 
formance of  this  condition,  the  way  in  which  the  defendants 
ought  to  have  proceeded,  was  to  have  followed  the  words 
of  it,  and  to  have  alleged  that  their  testator  did  pay  the 
money ;  and  then  to  have  pleaded  generally  that  the  testator 
in  his  lifetime,  and  they,  as  his  executors,  after  his  death, 
did  well  and  truly  keep  the  covenants,  &c.,  according  to 
die  true  intent  and  meaning  thereof.  Instead,  however,  of 
doing  that,  they  have  pleaded  that  the  testator  in  his  life- 
time, and  they,  since  his  death,  did  observe  and  perform  all 
the  matters  and  things  in  the  said  condition  comprised  and 

(a)  3  Doug.  255.  3  M.  &  Scott,  528. 

(d)  5  Moore,  198.  •  {d)  4  East,  344,  note  (/). 

/(e)  10  Bing.  125;   See  S.  C.      y(e)  2  T.  R.  439. 
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mentionecL     I  say  that,  in  strictness,  they  ought  not  to  be 
allowed  so  to  plead ;  because  in  Cam.  Dig.  tit,  **  Pleader," 
(2  W.  33)  the  rule  is  thus  laid  down :  '^  If  the  condition 
of  the  bond  be  to  do  several  things,  the  defendant  cannot 
plead  performance  generally,  though  all  are  in  the  affirma- 
tive, but  shall  answer  specially  to  every  particular;"  and  for 
this  are  cited  as  authorities,  1  Lev.  303 ;   KeL  95  b. ; 
1  Sid.  215.     If,  therefore,  this  had  been  a  proper  plea  of 
performance  of  the  condition  of  this  bond,  it  would  have 
contained  a  distinct  allegation  that  the  money  was  paid  to 
the  plaintiff  on  the  day  specified,  which  it  does  not.    Let  it 
be  allowed  that  it  is  too  late  now  for  the  plaintiff  to  take 
advantage  of  that  objection,  still,  at  the  same  time,  he  ought 
not  to  be  placed  in  a  worse  position  than  if  the  defendants 
had  pleaded  as  they  ought  to  have  done.     The  plea,  there- 
fore, must  be  taken  to  allege  that  the  testator  paid  the 
money  on  the  day  mentioned  in  the  condition ;  and  then  it 
comes  within  the  rule  laid  down  in  Bush  v.  Leake  (a), 
Darbiihire  v.  BtUkr(b),  and  Smith  v.  Bond{c).     This  is  a 
money  bond,  at  least  a  money  bond  as  to  part  of  it,  and  in 
an  action  upon  such  a  bond,  there  is  no  necessity  for  the 
plaintiff  to  assign  a  fresh  breach  in  his  replication,  but  he 
is  at  liberty  to  join  issue  on  the  payment  of  the  money.    I 
cannot  see  how  the  present  case  differs  from  those  in  which 
there  is  an  affirmation  of  payment  on  the  one  side,  and  a 
negation  on  the  other,  which  was  the  very  ground  upon 
which  the  Court  based  their  decision  in  Bush  v.  Leake. 
It  seems  to  me,  therefore,  that  our  judgment  must  be  for 
the  plaintiff. 


CoLTMAN,  J. — The  plea  would  be  defective,  I  think, 
even  on  general  demurrer ;  but  if  it  is  to  be  considered  as 
a  good  plea,  it  must  be  taken  to  aver  that  which  is  material 
to  the  defence,  namely,  that  the  money  was  paid  on  the 


/(a)  3  Doug.  255. 
{b)  5  Moore,  198. 


/  (c)  10  Bing.  125. 
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day  mendoned.     If  that  be  so,  then  the  plaintiff  was  at       1845. 
liberty  to  tnKverse  the  payment  Roams 

Manbbr 
Cbbsbweu.,  J. — I  am  of  the  same  opinion.  The  observa-    «nd  Others. 

tioos  made  by  the  Lord  Chief  Justice  have  exhausted  the 
sabjecL 


£ri^  J.,  concurred. 


Judgment  for  the  plaintiff. 


Bentlby  v.  Fleming.  ^ff  /.c7A,j^/^ 

J.  HIS  was  an  action  for  the  infringement  of  a  patent  Upon  the  trial 
granted  for  an  improvement  upon  Dyer's  patent  for  intro-  JI,^*ch'Sree'' 
ducing  metal  teeth  into  the  backs  of  cards  used  for  the  i»««8  ^©^f 

•  ,  raiaedy  each 

purpose  of  combing  wool.     The  defendant  pleaded,  inter  gamg  to  the 
alia,  not  guilty;  that  the  patentee  was  not  the  first  inventor ;  Il^ron,  u'wL^ 
and  that  the  invention  was  not  new.     The  trial  took  place  "^f^^^i^^i"*^ 
before  CressweUy  J.  at  the  last  Summer  Assizes  for  Liverpool,  f erdict  should 

be  I'lifc  An  QY 

and  in  summing  up  the  learned  Judge  left  three  questions  the  associate' 
to  the  jury,  which  he  wrote  down  on  a  slip  of  paper,  and  ^  {J®  f^^ 
handed  to  the  foreman  when  the  jury  were  about  to  retire.  J^^°»  ^'® 

oe  retired 

Tnese  questions  were — whether  there  had  been  an  infringe-  from  the  Court, 
ment  of  the  patent  ?  whether  the  original  patentee  was  the  associate  to 
first  and  true  inventor?  and  whether  the  invention  was  in  t*^e*«v««^»c* 

upon  eacn  oi 

public  use  before  the  patent  was  granted  ?     It  was  agreed  ^®  >>Bues 
by  tlie  counsel  on  both  sides  that  the  associate  should  take  Upon  the' 
the  verdict,  and  the  learned  Judge  left  the  Court,  having  ju^™he  as* 
previously  handed  to  the  associate  his  abstract  of  the  plead-  f^'**®  f*^^ 

tr  J  f  them  whether 

ings,  and  directed  him  to  take  the  verdict  upon  each  of  they  found  for 

the  plaintiff  or 
the  defendant ; 
and  the  foreman  answered  **for  the  plainti£"  The  defendant's  counsel  requested  the  associate 
to  put  the  questions  left  to  the  jury  by  the  Judge,  to  which  the  plaintiff's  counsel  objected ; 
whereupon  ttie  associate  refused  to  put  the  questions,  and  ultimately  a  general  verdtct  was 
entered  for  the  plaintiff:  HMt  that  the  neglect  to  take  the  verdict  upon  each  of  the  issues,  was 
a  miscarriage  on  the  part  of  the  officer  of  the  Court  in  taking  the  verdict ;  and  the  Court, 
therefore^  luule  a  rule  absolute  for  a  new  trial,  without  costs  on  either  side. 
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1845.       these  three  issues.     The  jury  then  retired,  and  upon  their 
Bentley      return  into  Court,  the  associate  put  the  usual  question, 
r.  whether  they  were  asrreed  upon  their  verdict.     The  fore- 

man  answered,  "  Yes."  The  associate  then  said,  "  uo  you 
find  for  the  plaintiff  or  the  defendant  ?"  and  the  foreman 
replied,  "  We  find  for  the  plaintiff."  The  counsel  for  the 
defendant  thereupon  requested  the  associate  to  put  to  the 
jury  the  questions  left  to  them  by  the  learned  Judge;  but 
the  counsel  for  the  plaintiff  objected  to  any  further  ques- 
tions being  put  to  the  jury.  The  defendant's  counsel  per- 
sisting in  requiring  the  associate  to  put  at  least  one  of  the 
questions,  which  he  refused  to  do,  one  of  the  jury  observed, 
"We  find  unconditionally  for  the  plaintiff;"  and  another 
juryman  remarked,  "1  think  there  were  three  questions 
left  for  our  consideration  by  the  Judge."  Upon  which  the 
associate  remarked,  "Gentlemen,  you  had  better  not" 
Ultimately  a  verdict  was  entered  generally  for  the  plaintiff, 
with  forty  shillings  damages. 

Sir  T.  Wilde^  Serjt,  having  (in  Michaelmas  Term) 
obtained  a  rule  nisi  for  a  new  trial,  upon  affidavits  dis- 
closing these  facts. 

* 

Channett  and  Byles,  Serjts.,  (with  whom  was  71  fFeb^ 
stevy)  now  showed  cause.  They  contended  that  the  verdict 
of  the  jury  was  properly  entered ;  as  it  was  quite  clear  that 
they  were  fully  aware  of  the  bearing  of  the  questions  left  to 
their  consideration  by  the  learned  Judge.  The  jury  must 
have  known,  after  the  explanation  of  the  issues  given  in  the 
summing  up,  that  each  of  the  pleas  in  question  went  to  the 
whole  cause  of  action,  and  therefore  they  would  have 
found  a  general  verdict  for  the  defendant,  in  answer  to  the 
question  of  the  associate,  if  they  had  been  prepared  to  find 
for  the  defendant  upon  any  one  of  the  three  distinct  issues. 

Sir  r.  Wildcy  Serjt,  {Cowling  and  •/.  Addison  were 
with  him,)  was  not  called  upon  by  the  Court. 
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TiNBAL.,  C.  J. — It  seems  to  me  that  there  has  been  a        1845. 
miscarriage  in  the  delivery  of  the  verdict  by  the  jury  to  the      bentley 

officer  of  the  Court     If  the  associate  had  followed   the      „    •• 

Fleming. 

directions  which  he  received  from  the  Judge,  there  would 
have  been  such  a  finding  as  to  shut  out  all  doubt  upon  the 
matter;  bat,  as  the  case  now  stands,  it  is  clear  that  a  doubt 
was  expressed  by  the  defendant's  counsel,  and  by  one  of 
the  jurors,  which  ought  to  have  been  cleared  up  at  the 
time.  It  is  one  thing  to  ask  the  jury  whether  they  find  for 
the  plaintiff  or  the  defendant,  and  another  to  ask  them  in 
whose  fevour  they  find  upon  each  of  the  specific  issues  in 
the  cause.  It  is  quite  enough  for  us  to  say  that,  fi'om  what 
appears  to  have  taken  place,  there  may  have  been  a  dif- 
ference of  opinion  among  the  jury.  It  is  possible  that  if 
their  attention  had  been  directed  to  the  third  issue,  some  of 
the  jurors  would  have  dissented  fi'om  the  verdict  given  by 
the  foreman,  for  it  appears  that  one  of  the  jurymen  ob- 
served, "I  think  there  were  three  questions  left  for  our 
consideration  by  the  Judge."  The  associate  ought  not  to 
have  paid  any  attention  to  the  interposition  of  counsel,  but 
he  should  have  put  the  questions  seriatim,  as  directed.  As 
he  did  not  do  so,  we  must  look  at  the  result  as  a  miscarriage 
of  the  verdict  occasioned  by  the  officer  of  the  Court,  which 
is  the  same  as  a  miscarriage  by  the  Court  itself.  The  cause, 
therefore,  most  go  down  again  for  another  trial,  no  costs 
being  paid  on  either  side. 

Per  Curiam. 

Rule  absolute  accordingly. 
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It  is  no  ob- 
jection to  the 
ittuinff  of  a 
commtflflton 
to  take  the 
acknowledg- 
ment of  a  feme 
covert  resident 
beyond  seas, 
under  stat. 
/  3  &  4  Wm.  4, 
c.  74,  s.  83, 
that  her 
Christian  name 
is  unknown ; 
hut  when  the 
commission  is 
returned,  the 
Court  will 
require  strict 
poof  of  her 
identity. 


In  re  the  Wife  of  George  Athebton. 

A  ALFOURDf  Seijt.,  moved  for  a  commission  to  take 
the  acknowledgment  of  a  married  woman  under  stat.  3  &  4 
Wm.  4,  c.  74,  s.  83.  The  lady  was  resident  with  her 
husband  at  Sydney^  in  New  South  Wales,  and  the  difficulty 
in  the  case  was,  that  her  Christian  name  was  unknown  in 
this  country.  The  83rd  section  of  the  statute  required  that 
the  name  of  the  married  woman  whose  acknowledgment 
was  to  be  taken,  should  appear  in  the  commission,  but  he 
submitted  that  the  object  of  the  statute  would  be  satisfied 
if  she  could  be  described  by  other  means. 

Feb  Cubiam. — The  commission  may  issue,  but  more 
than  ordinary  care  must  be  taken  to  identify  the  lady  by 
the  affidavits  when  the  commission  is  returned. 

Fiat 


Where  a  rule 
nisi  had  been 
obtained  for 
judgment  as 
m  case  of  a 
nonsuit,  with 
a  sta^  of  pro- 
ceedings, the 
Court  set  aside 
a  rule  to  dis* 
continue 
subsequently 
obtained. 


^  /j^ ,  MUBBAY  V.  SiLVEB. 

X  HE  defendant  in  this  case  had  obtained  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit,  and  the  rule  was  drawn 
up,  with  a  stay  of  proceedings  until  cause  should  be  shewn. 
Before  the  rule  came  on  for  argument,  a  rule  to  discontinue 
upon  payment  of  costs,  was  taken  out  by  the  plaintiff,  and 
the  defendant  thereupon  moved  for  and  obtained  a  rule 
nisi  to  set  aside  the  rule  to  discontinue,  with  costs,  upon 
the  ground  that  it  was  a  proceeding  in  the  cause. 


Channell,  Serjt,  now  shewed  cause  agcunst  the  defendant's 
last  rule,  contending  that  a  rule  to  discontinue  was  not  a 
step  in  the  cause,  within  the  meaning  of  the  rule  for  staying 
proceedings. 
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9. 
SXLVBE. 


DawUng,  SerjL,  contrii,  referred  to  Lowe  v.  Peacock  (a), 
where  the  Court  held  that  ao  application  for  leave  to  dis-       Murbay 
contiime,  afler  a  rule  nisi  bad  been  obtained  for  judgment 
as  in  case  of  a  nonsuit,  wi»  wrong. 

TiNDAL,  C.  J. — One  can  hardly  say  that  a  discontinu- 
ance is  not  a  step  in  the  cause,  when  the  plaintiff  is  obliged 
to  tax  and  pay  the  defendant's  costs,  before  any  effect  can 
be  given  to  the  rule  to  discontinue.  Lotae  y.  Peacock^ 
seems  to  be  in  point,  and  I  see  no  reason  to  question  the 
authority  of  that  case.  The  rule  will,  therefore,  be  absolute, 
to  set  aside  the  rule  to  discontinue. 


Rule  absolute. 


y{a)  Barnes,  316. 


Wade  v.  Simeon.  ^^  /,  CA^eto 

An  action  had  been  brought  by  the  plaintiff  against  the  Tbe  plaintiff 

defendant  in  the  Court  of  Exchequer,   to  recover  the  the  defendant 

amount  of  two  cheques,  one  for  1300£,  and  the  other  for  Jhe'reCTrdln 

700£     The  defendant  had  pleaded,  inter  alia,  that  the  Miction  on 

*  J  ^        two  cheques 

cheqnes  had  been  given  for  money  won  by  gaming.  Notice  which  stood 
of  trial  had  been  given  for  the  sittings  at  Westminster  after  in  the  Ex- 
hfit  Mchaelmas  Term,  and  the  cause  was  set  down  for  trial  thH^^Xt 
on  the  7th  of  December.     The  defendant  was  unable,  up  *}>©  defendant 

ti^-rvi  «»•  •!  should  pay  the 

to  the  6th  of  December,  to  procure  sufficient  evidence  to  debt,  interest, 

make  out  the  defence  that  the  cheques  were  given  for  OTbefore'a 

money  lost  at  play,  and  accordingly  upon  that  day,  an  *^*'^3efaS*t  of 

arrangement  was  made  that  upon  payment  by  the  defendant  payment,  that 

«  the  plaintiff 

of  2000/L,  and  interest  on  the  cheques,  with  costs,  on  or  should  be  at 
before  the  14th  of  December  instant,  tbe  record  should  be  jad^^^t,'uid 

that  a  Judge's 
order  should 
be  gtreo  to  secarc  payment.    The  Court  of  Exchequer  having  afterwards  set  aside  the  Judge's 
order,  which  had  lM*ca  made  in  pursuance  of  the  above  agreement,  the  plaintiff  brouffht  an 
action  on  the  agreement  in  this  (^urt :   Hdd^  that  these  facts  formed  no  ground  for  staying  the 
proceodmgs  in  the  action  in  this  Court. 


28  CA8ES   ON   POINTS  OF   PRACTICE^   C.    P. 

1845.        withdrawn,  and  all  further  proceedings  in  the  cause  should 
Wadb        ^  Stayed;  and  that  in  de&ult  of  payment,  the  plaintiff 
*'  should  be  at  liberty  to  sign  final  judgment,  and  issue  exe- 

cution for  the  whole  amount  remaining  unpaid  at  the  time 
of  such  default,  and  that  a  Judge's  order  should  be  obtained 
to  secure  the  payment.  A  Judge's  order  was  accordingly 
drawn  up,  by  consent,  to  secure  the  payment  upon  the 
terms  above  mentioned,  and  the  record  was  withdrawn  by 
the  plaintiff.  On  the  14th  of  December,  the  defendant, 
who  had  in  the  meantime  collected  evidence  sufficient  to 
substantiate  his  plea  of  gaming,  obtained  a  Judge's  order  to 
stay  all  proceedings,  upon  his  bringing  the  money  into 
Court,  until  the  fifth  day  of  Hilary  Term.  Within  the  first 
four  days  of  the  Term,  the  Court  of  Exchequer  was  moved 
on  his  behalf  for  a  rule  nisi  to  set  aside  the  Judge's  order 
of  the  6th  of  December,  and  the  rule  having  been  granted, 
was  made  absolute  on  the  27  th  of  January,  upon  the  terms 
that  the  amount  of  the  debt  and  costs  should  remain  in 
Court,  and  that  the  action  should  be  speedily  tried.  Upon 
the  same  day,  the  plaintiff  commenced  the  present  action 
in  this  Court  for  a  breach  of  the  agreement  made  between 
the  parties  on  the  6th  of  December.  The  defendant  then 
moved  this  Court  for  a  rule  nisi  to  stay  all  proceedings,  or 
for  a  month's  time  to  plead. 

Channell  and  Byles,  Serjts.,  shewed  cause  against  the 
rule.  The  Court  will  not  interfere  in  a  summary  manner 
in  a  case  like  the  present  The  plaintiff  does  not  sue  in 
breach  of  good  faith,  as  was  done  in  Moscati  v.  Lawson  {a), 
and  Cocker  v.  Tempest  (b) ;  but,  on  the  contrary,  having 
carried  out  his  part  of  the  arrangement  by  withdrawing  the 
record  in  the  action  in  the  Exchequer,  he  seeks  to  compel 
the  defendant  to  perform  his  share  of  it  It  will  no  doubt 
be  contended,  on  the  other  side,  that  the  cause  of  action 
in  both  Courts  is  substantially  the  same,  but  it  is  submitted 

/  (a)  4  A.  &  £.  331.     Ab)  7  M.  &  W.  502  j  See  S.  C.  9  Dowl.  306. 
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that  the  agreement  dechg^  upon  in  the  present  case  pre* 
sentB  a  veiy  difiPerent  question  for  trial  from  that  which 
would  have  been  laid  before  a  jury  assembled  in  the  Court 
of  Exchequer,  if  the  action  upon  the  cheques  had  been 
tried  on  the  7  th  of  December.  The  plaintiff  is  entitled  to 
the  judgment  of  the  Court,  in  the  due  cdurse  of  law,  as 
to  the  validity  and  effect  of  the  agreement  of  the  6th  of 
December.  No  ground  can  be  made  out  for  the  summary 
interposition  of  the  Court  in  the  manner  which  has  been 
prayed,  without  shewing  that  the  two  actions  are  brought 
for  precisely  the  same  thing;  Dicas  y.  Jay  (a). 

Kingtake,  Serjt,  {Barstaw  with  him)  in  support  of  the 
rule.  The  arguments  urged  on  the  behalf  of  the  plaintiff 
have  already  been  pressed  unsuccessfully  on  the  Court  of 
Exchequer.  It  was  contended  before  that  Court,  that  the 
agreement  of  the  6  th  of  December  was  a  distinct  agreement 
between  the  parties^  of  the  benefit  of  which  the  plaintiff 
ought  not  to  be  deprived;  yet  the  Court  set  aside  the 
Judge's  order  founded  upon  that  agreement,  upo^  the 
ground  that  the  question  upon  which  the  parties  were 
really  at  issue,  the  validity  of  the  cheques,  ought  to  be 
determined  by  a  jury.  The  plaintiff  seeks  to  evade  the 
trial  of  that  question  by  bringing  the  present  action.  It  is 
clear  upon  the  authorities,  that  a  party  cannot  avoid  the 
effect  of  an  order  made  by  one  Court,  by  bringing  an 
action  in  another ;  Doe  d*  Carthew  v.  Brenton  {p) ;  Parkin 
Y.  Scott  {c). 

TiNDAX,  C.  J. — The  plaintiff  has  a  prima  &cie  cause  of 
action  upon  the  agreement  set  out  in  the  declaration,  and 
he  has  a  right  by  the  law  of  the  land  to  the  judgment  of 
the  Court  in  the  usual  way,  either  upon  demurrer,  or  by 
the  verdict  of  a  jury,  or  in  such  other  manner  as  the 

/(a)  6   BiDg.  519;    See  S.  C.      4  M.  &  P..  136. 
4  M.  &  P.  285.  ^  (c)  1  Taunt.  565 

y(b)  6  Bing.  469  ;   See  S.  C. 
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course  of  the  proceedings  may  render  necessary.  We  ou^t^ 
tberefere,  to  see  if  this  right  has  been  taken  away  from  him 
by  what  has  occurred  in  the  Court  of  Exchequer.  Now^ 
upon  looking  into  the  proceedings  which  took  place  in  that 
Court,  it  seems  to  me  that  the  Court  of  Exchequer  did 
not  mean  to  go  farther  than  to  refuse  summarily  to  give 
effect  to  the  agreement  of  the  6th  of  December  by  the  aid 
of  a  Judge's  order.  They  set  aside  the  order,  which  is  said 
to  have  been  founded  upon  the  agreement;  but  that  seems 
to  me  to  leave  the  agreement  as  it  stood  before.  K,  there- 
fore, this  action  should  be  tried,  the  defendant  can,  by  a 
plea  of  non-assumpsit,  put  the  plaintiff  to  prove  the  agree- 
ment, and  if  he  cannot  prove  it,  he  must  be  defeated  in  the 
action.  I^  however,  he  should  produce  evidence  to  shew 
an  agreement  between  himself  and  the  defendant,  he  ought 
to  recover,  and  therefore  I  do  not  think  that  we  should  be 
justified  in  saying,  upon  an  application  like  the  present, 
that  the  plaintiff  is  debarred  from  taking  that  course  by 
what  has  occurred  in  the  Court  of  Exchequer.  The 
present  does  not  resemble  any  of  that  class  of  cases  in  which 
the  Courts  have  stayed  proceedings  in  a  summary  manner, 
upon  the  ground  that  a  breach  of  good  fiiith  has  been 
committed,  and,  therefore,  I  think  the  rule  should  be  dis- 
chaiged,  with  liberty  to  the  defendant  to  plead  within  a 
reasonable  time. 

CoLTMAN,  J, — The  cases  of  Doe  d,  Carihew  v.  Brentan  (a), 
and  Parkin  v.  Scott  (b),  on  which  my  Brother  Kinglake  relies^ 
do  not  appear  to  me  to  afford  much  assistance  to  his  argu- 
ment. In  both  cases,  the  party  who  brought  his  action  in 
this  Court  was  seeking  to  escape  from  the  effect  of  an 
agreement  to  which  he  had  consented,  but  here  the  plaintiff 
endeavours  to  enforce  an  agreement,  of  which  he  complains 
he  has  not  had  the  benefit. 

^  («)  6  Bing.  469.  ^  [ft)  1  Taunt.  565. 
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CBE80WBLL,  J. — The  pkiDtiff  has  declared  upon  aa       1845. 
agreement  by  the  defendant  to  pay  him  a  sum  of  money       wlm 
fiH"  a  certain  consideration,  and  also  to  give  him  a  Judge's      ^^ 
order  in  order  to  secnre  the  payment  of  the  money  so 
leveed  to  be  paid.     The  Court  of  Exchequer  have  set  the 
Older  aside,  but  in  doing  so  they  did  not  decide  that  there 
was  no  such  agreement     Whether  there  were  such  an 
agreement  or  not  is  a  question  that  remains  to  be  tried. 
The  case  of  I^oe  cL  Carthew  ▼.  Brenton  (a),  does  not  at  all 
apply.    There  b  no  attempt  here  to  defeat  an  arrangement 
to  which  the  plaintiff  has  assented  in  another  Court. 

Eklb,  J.,  concurred. 

Rule  dischafged ;  the  defendant  to  have  fourteen 
days'  time  to  plead. 

•^   (a)  6  Bing.  469. 


Doe  dem.  Wtatt  r.  Byron.  iTe-  /^^  •  ^^ 


X  HIS  was  an  ejectment  for  premises  at  Paddington,  which  ^  sub-kMM 
had  been  demised  by  Wyatt  to  one  Steel,  who  afterwards  premiBes  within 
being  in  difficulties,  sub-let  the  property  to  the  defendant  ^^^''^l^ 
and  other  persons,  as  trustees  for  his  creditors,  for  the  whole  4  Geo.  2,  .  ^ 
of  the  original  term,  except  the  last  two  days.     The  lease  and  is  therefore 
to  Steel  contained  various  covenants  on  his  part  to  build,  ^°yof  pro-* 
lepair,  pay  rent,  &c.,  but  a  power  of  re-entry  was  reserved  *^*^""|J  jJJ^" 
to  Wyatt  only  in  case  of  the  non-payment  of  rent     The  Court  of  the 

,  ,,,..  !_•     rent  in  irreir 

covenants  were  not  kept,  and  the  rent  being  m  arrear,  this  and  cotts. 
action  was  commenced,  upon  which  the  defendant,  before 
trial,  took  out  a  summons  before  Maule^  J.,  at  Chambers, 
to  stay  all  proceedings,  upon  payment  of  the  rent  and  costs, 
pursuant  to  stat  4  Greo.  2,  c.  28,  s.  4.  It  was  objected  that 
a  sob-leasee  did  not  come  within  the  provision  of  that 
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1845. 


Doe  dem. 

WVATT 

Bybon. 


section  of  the  act,  but  the  learned  Judge  made  the  order 
for  a  stay  of  proceedings  upon  the  terms  above  stated. 
A  rule  nisi  was  subsequently  obtained  to  rescind  this  order. 

Talfourd,  Seijt,  (with  whom  was  J.  Addison)^  shewed 
cause.  In  the  first  place,  the  Court  has  power,  at  common 
law,  to  give  relief  to  the  tenant  in  possession,  by  staying 
proceedings  for  a  forfeiture  upon  payment  of  the  rent  due 
and  costs.  The  Courts  exercised  a  discretion  in  such  cases 
before  the  stat.  4  Geo.  2,  c.  28,  was  passed,  and  the  statute 
does  not  interfere  with  that  discretion.  In  Dawnes  v. 
Turner  (a),  the  Court  stayed  all  proceedings  upon  the 
tenant's  bringing  all  the  rent  into  Court,  and  accepting  a 
new  lease.  Smith  v.  Parks  (b)  was  decided  upon  the  same 
principle.  The  existence  of  such  a  practice  before  the 
statute  is  also  recognised  by  Lord  EUenborough^  C.  J.,  in 
Roe  d.  West  v.  Davis  {c\  where  he  observes,  that  the  statute 
only  meant  to  legalise  the  practice  to  a  certain  extent, 
viz.,  upon  the  application  of  the  tenant  before  trial,  as  in 
the  present  instance.  In  that  case,  therefore,  the  Court 
refused  to  interfere  when  the  application  was  made  after  a 
trial  had  taken  place,  and  the  authority  of  this  decision 
was  acknowledged  in  the  subsequent  case  of  Doe  d,  Harris 
'  V.  Masters  {d).  It  is  submitted,  however,  secondly,  that 
the  defendant  clearly  comes  within  the  scope  of  the  fourth 
section  of  the  statute  (e).     There  is  no  reason  why  the 


-^  id)  2  Salk.  697. 

(6)  10  Mod.  383. 
yCc)  7  East,  366. 
Ad)  2  B.  &  C.  490. 

(e)  Section  4.  "  That  if  the 
tenant  or  tenants,  his,  her,  or 
their  assignee  or  assignees,  do  or 
shall  at  any  time  before  the  trial 
in  such  ejectment,  pay  or  tender 
to  the  lessor  or  landlord,  his  exe- 
cutors or  administrators,  or  his, 
her,  or   their   attorney  in  that 


cause,  or  pay  into  the  Court  where 
the  same  cause  is  depending,  all 
the  rent  and  arrears,  together 
with  the  costs,  then  and  in  such 
case,  all  further  proceedings  on 
the  said  ejectment  shall  cease 
and  be  discontinued :  and  if 
such  lessee  or  lessees,  his,  her, 
or  their  executors,  administrators 
or  assigns,  shall  upon  such  bill 
filed  as  aforesaid,'\referring  to  the 
preceding  section)  "  be  relieved 
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relief  Aould  not  be  co-extensive  with  the  penalty  imposed,        \S45. 
and  the  parties  who  will  really  suffer  by  the  forfeiture  of     poedemT 
the  lease  are  those  whom  the  defendant  represents.     The       Wyatt 
second  section  of  the  act  confers  upon  the  landlord  the       By&ov. 
power  of  re-entry  without  making  any  formal  demand,  and 
the  fiHirth  section  bestows  a  corresponding  boon  upon  the 
tenant  or  his  assignee.     The  question  then  really  comes  to 
this,  is  the  defendant  an  assignee  of  the  term  within  the 
meaning  of  the  latter  clause  ?     It  is  submitted  that  he  does 
come  within  the  equity  of  the  statute.     In  Dae  dem»  Whit- 
field  y.  Roe  (a),  it  was  held  that  the  mortgagee  <^  a  lease 
has  the  same  title  to  relief  against  an  ejectment  for  non- 
payment of  rent,  as  the  lessee.     Here  the  defendant  has 
the  whole  interest  in  the  Term,  except  two  days. 

Byles^  Seijt,  in  support  of  the  rule.  The  order  of  the 
learned  Judge  ought  to  be  set  aside.  There  is  no  doubt  that 
the  defendant  might  formerly  have  obtained  relief  in  equity, 
but  the  effect  of  the  stat  4  Geo.  2,  c.  28,  is  to  restrain  relief. 
Very  great  injustice  would  be  done  if  the  language  of  the 
fourth  section  were  not  to  receive  a  construction  strictly  in 
accordance  with  the  words  of  it.  The  defendant,  being 
only  a  sub-lessee,  is  not  liable  to  the  covenants  of  the  lease, 
and  the  lessor  of  the  plaintiff  is,  therefore,  without  any 
remedy  against  him.  The  defendant,  however,  claims  to 
be  relieved  from  the  forfeiture  incurred  by  the  lessee's 
breach  of  covenant  There  is  no  precedent  for  such  an 
application,  except  on  the  part  of  the  person  who  is  bound 
by  the  covenants  in  the  lease.  The  third  section  recognises 
a  right  to  equitable  relief  not  only  in  the  lessee  or  assignee, 
but  also  in  the  sub-lessee,  because  it  speaks  of  ^^  persons 
daiming  any  right,  title,  or  interest,  in  law  or  equity,  of,  in, 
or  to  the  said  lease."    That  clause,  and  the  second,  were 

in  equity,  he,  sbe,  and  they  shall  lease  to  be  thereof  made  to  him, 

have,  hold,  and  enjoy  the  demised  her,  or  them. " 

lands,    according    to    the    lease  i  '  (a)  3  Taunt.  402. 
thereof  made,  without  any  new 

VOU  in.  n  I>.  &  I" 
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1845.  intended  for  the  protection  of  the  landlord,  but  then  comes 
the  fourth  section,  and  introduces  new  provisions,  not  in 
&vour  of  the  landlord,  but  of  the  tenant  Nothing,  bow- 
ever,  is  said  in  this  clause  of  '^  other  persons"  claiming  any 
interest  in  the  lease ;  the  words  are  simply  ^'  tenant"  and 
'^assignee."  The  word  "  tenant"  is  not  used  in  the  section 
to  signify  per  se  *^  the  tenant  in  possession,"  because  the 
tenant  in  possession  may  be  a  tenant  at  sufferance,  or  a 
trespasser.  It  is  submitted  that  the  word  **  tenant"  means 
'Messee,"  and  the  words  ^'such  lessee  or  lessees,"  wbich 
occur  in  a  subsequent  part  of  the  clause,  materially 
strengthen  that  view  of  the  case.  The  autborities  cited 
on  the  other  side  do  not  support  the  position  for  which 
the  defendant  contends,  and  the  more  ancient  of  them 
shew  that  the  Court  would  only  interpose  upon  the  terms 
that  the  party  applying  for  a  stay  of  proceedings  should 
accept  a  new  lease,  and  thus  be  bound  by  the  covenants 
contained  in  it,  to  wbich  a  sub-lessee  would  not  be  liable. 

TiNDAL,  C.  J. — We  do  not  mean  to  decide  this  case  on 
the  particular  circumstances  of  difficulty  in  which  the  land- 
lord is  placed  by  the  peculiar  construction  of  the  lease ; 
because  we  should  arrive  at  the  same  determination  if  the 
original  lease  had  contained  a  condition  for  re-entry  in  the 
event  of  non-performance  of  any  one  of  the  covenants. 
The  particular  circumstance  of  difficulty  imported  into  this 
case  is,  the  neglect  of  the  landlord  to  insert  in  the  lease 
a  provision  against  sub-letting,  without  his  consent  The 
question  between  the  parties  arises  upon  the  construction 
of  this  act  of  Parliament,  and  turns  chiefly  on  the  words 
**  tenant  or  tenants,  his,  her,  or  their  asrignee  or  assignees," 
contained  in  the  fourth  section.  I  think,  however,  that  wc 
ought  not  merely  to  look  at  the  fourth  section,  but  to  the 
other  clauses  of  the  act,  and  see  whether  any  consistent 
meaning  can  be  given  to  these  words.  The  word  **  tenant" 
is  clearly  large  enough  in  itself  to  comprehend  not  only 
the  original  lessee  or  assignee  of  a  lease,  but  also  the 
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person  coming  in  under  the  lessee.  The  word  '^assignee"  1845. 
win  have  its  full  force  if  you  give  to  the  word  '^  tenant^  the 
meaning  of  ^  lessee."  Now^  the  second  section  of  the 
statute  contains  a  provision  in  favour  of  landlords,  the 
words  of  which  are  these :  ^^  in  case  the  lessee  or  lessees, 
his,  her,  or  their  assignee  or  assignees,  or  other  person  or 
persons  claiming  or  deriving  under  the  said  leases,  shall 
permit  and  suffer  judgment  to  be  had  and  recovered"  in 
ejectment,  &c.,  they  shall  be  barred  from  relief  at  law  or 
in  equity.  Clearly,  therefore,  the  persons  in  the  con- 
templation of  the  Legislature  who  are  thus  debarred  from 
any  remedy  are  persons  who  are  in  possession  of  the  land 
either  as  lessees  or  assignees,  or  such  as  claim  under  them. 
Upon  locking  at  the  fourth  section,  we  find  a  benefit  con- 
ferred npcm  the  tenant,  and  when  that  section  refers  to  the 
terms  upon  which  proceedings  may  be  stayed,  we  should 
expect  to  find  that  the  words  used  in  that  section  were  co- 
extensive with  those  employed  in  the  former  clause.  The 
fourth  section  says,  ''that  if  the  tenant  or  tenants,  his,  her, 
or  their  assignee  or  assignees,  do  or  shall  at  any  time  before 
the  trial  in  such  ejectment,  pay  or  tender  to  the  lessor  or 
landlord^  his  executors  or  administrators,  or  his,  her,  or  their 
attorney  in  that  cause,  or  pay  into  the  Court  where  the 
same  cause  is  depending,  all  the  rent  and  arrears,  together 
with  the  costs;  then  and  in  such  case,  all  fixrther  proceed- 
ings on  the  said  ejectment  shall  cease  and  be  discontinued." 
It  seems  to  me  that  it  would  be  a  singular  thing  to  give  a 
stricter  and  closer  meaning  to  these  words,  when  a  remedy 
is  pointed  out  by  requiring  the  payment  of  the  money  into 
Court,  than  is  attached  to  them  in  the  second  section  of 
the  act,  which  confers  and  limits  the  rights  of  the  parties. 
It  is  to  be  observed,  too,  that  the  fourth  section  provides 
that  the  proceedings  shall  be  stayed  upon  payment  of  rent 
and  all  arrears  of  rent,  without  reference  to  the  party  from 
whom  the  rent  may  be  due.  I  think,  therefore,  that  the 
meaning  of  this  section,  which  is  of  a  remedial  character, 
is  not  necessarily  narrowed  within  the  limits  contended  for, 

D  2 
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1845.        and  that  the  words  embrace  the  present  defendant.     The 
Doe^dem      ^'^  must  be  discharged. 

Wyatt 

V. 

Bybon.  Colthan^  J. — I  think  that  the  ai^nraent  used  bj  mj 

Brother  Byles  proceeds  on  a  too  strict  and  critical  construc- 
tion of  the  words  of  the  act  of  Parliament.  We  most  look 
to  the  object  of  the  act,  and  the  main  object  appears  to  be 
the  more  easy  recovery  of  rents,  and  renewal  of  leases ; 
the  principal  object  being  to  afford  facilities  for  the  recovery 
of  rent  The  proper  mode  of  construing  the  statute, 
therefore,  would  be  to  put  such  an  interpretation  upon  ita 
provisions  as  should  advance  that  object.  My  Brother 
ByUs  relies  on  the  omission  in  the  fourth  section  of  the 
words  ''other  persons  claiming  under  them,"  which  are 
found  in  the  third ;  and  he  aigues,  that  if  any  benefit  had 
been  intended  to  be  conferred  on  sub-lessees,  those  woid» 
would  have  been  inserted.  That  argument  would,  I  think, 
have  had  more  weight,  if  the  expression  in  the  fourth 
section  had  been  ''lessees,"  as  in  the  second  and  third 
sections;  but  when  we  come  to  the  fourth  section,  the 
phraseolc^  is  changed,  and  the  word  "temmt"  is  used, 
which  leaves  room  for  a  fiur  more  extended  construction. 
In  the  second  section,  also,  the  word  "  tenant"  is  used  in  a 
larger  and  more  comprehensive  sense  than  "  lessee,"  since 
it  enacts  that  the  declaration  in  ejectment  may  be  affixed 
to  the  door  of  the  messuage,  if  there  be  "  no  tenant  in 
actual  possession  of  the  premises."  The  term  "tenant,** 
therefore,  is  clearly  used  in  that  section  in  a  more  extended 
sense  than  that  for  which  the  plaintiff  s  lessor  contends. 
It  appears  to  me  that  the  act  was  meant  to  assist  the  land- 
lord as  much  as  possible  in  getting  his  rent,  and  ^e  certainly 
shall  promote  that  object  by  holding  that  a  sub-lessee  may 
pay  the  rent  as  well  as  the  lessee,  or  the  assignee  of  the 
term. 

Cresswell,  J. — It  appears  to  me  that  the  order  of  the 
Judge  was  made  in  very  guarded  termsi,  so  as  to  relieve 
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the  defendant  firom  forfeiture  only  so  far  as  that  had  been  1B45. 
incurred  by  the  non-payment  of  rent.  My  Brother  Byles  DoedemT 
pointed  out  what  he  contended  was  a  great  hardship  in  the  Wyatt 
case,  as  an  aigument  that  we  ought  not  to  extend  the  Byron. 
statute  beyond  its  terms.  He  said,  that  if  the  proceedings 
were  stayed,  the  lessor  would  lose  the  benefit  of  the  cove- 
nants contained  in  the  lease,  because  the  sub-lessee  was 
not  bound  by  them.  But  whatever  loss  or  detriment  the 
landlord  may  have  suffered,  it  is  his  own  fault  in  neglecting 
to  insert  stipulations  for  re-entry  in  the  event  of  such 
covenants  not  being  performed.  The  statute  seems  to  me 
to  contemplate  two  things.  The  second  section  gives 
certain  remedies  to  the  landlord,  and  {provides,  that  if  the 
proceedings  are  allowed  to  go  on,  and  the  parties,  against 
whom  execution  is  obtained,  do  not  file  a  bill  within  six 
months  afterwards,  they  are  to  be  for  ever  barred.  The 
third  section  then  decrees,  that  if  they  do  file  a  bill  in 
equity  within  that  period,  still  such  proceedings  shall  not 
be  stayed;  but  that  the  landlord  may  go  on,  unless  the 
tenant  pay  into  Court  enough  to  cover  the  arrears  of  rent, 
and  all  costs  and  expenses.  Then  comes  the  fourth  section, 
which  applies  to  cases  where  the  party  proceeded  against 
comes  to  pay  the  money  into  Court  before  trial,  and  here 
the  phrase,  which  was  ^*  lessees^  before,  is  changed,  and  the 
larger  word  ''tenant"  is  used.  I  think,  therefore,  that  we 
shall  put  a  consistent  construction  upon  the  act,  if  we  hold 
that  the  same  classes  of  persons  may  pay  money  into  Court 
both  before  and  after  triaL  The  order  of  the  Judge  must 
therefore  stand,  and  the  rule  must  be  discharged. 

Eblb,  J.,  concurred. 

Rule  discharged. 
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COURT   OF   EXCHEQUER. 


Crinftj^  Cemt. 


IN  THE  EIGHTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


9/e.  /fy^ 


hithrs^^ 


Harmer  u.  Johnson. 


{Before  Parke^  B.,  ntdng  alone,) 


1845. 

Kore  than  a 
year  having 
elapsed  after 
judgment 
entered  up  on 
a  warrant  of 
attorney,  the 
defendant 
i^greed  to 
waive  the 
necesaity  of  a 
iciro  facias :         ^ 

^eU,  that  such  issued  io  the  new  form,  returnable  on  execution,  which 
no  part  of  the  writ,  on  the  29th  of  December,  1842,  was  returned  nulla 
condHknTJd  ^^^  ^n  the  23rd  of  April,  1845,  an  alias  fieri  facias 
did  not  render    jgeued,  under  which  a  levy  took  place.     The  defendant 

the  warrant  . 

of  attorney        afterwards  became  bankrupt.     It  was  objected,  first,  that 


X  HIS  was  an  application  by  the  assignees  of  a  bankrupt 
to  set  aside  an  execution  issued  on  a  judgment  entered  up 
on  a  warrant  of  attorney  given  by  the  bankrupt  The 
judgment  was  signed  on  the  3rd  of  September,  1841,  and 
more  than  a  year  afterwards,  a  Judge's  order  was  obtained 
by  consent,  to  issue  execution  without  a  scire  facias. 
Accordingly,  on  the  14th  of  September,  1842,  a  fieri  facias 


the  d^fei^anfs  ^  execution  issued  without  a  scire  facias  to  revive  the 
judgment  Secondly,  that  the  alias  writ  of  fieri  facias  was 
irregular,  because  it  was  not  properly  connected  with  the 
first  fieri  facias. 


assignees,  for 
want  of  inroU 
ment  under 
the  3  Geo.  4, 
c  39. 

Writs  in  the 
new  form  do 
not  require  to 
be  connected 
by  continu- 
ances as  writs 
under  the  old 
forms.     On 
inal  process, 
one  writ  may 

ksue  in  continuation  of  anotlicr  at  any  time ;  but  on  mesne  process,  the  writ  in  couiiuuatioo 
must  issue  within  twelve  months  after  the  issuing  of  the  prior  writ. 


Martin  shewed  cause.     There  b  no  irregularity  in  the 
writ.     Simpson  v.  Heath  (a)  shews  that  there  is  a  material 

►   (o)  7  Dowl.  832  f  S.  C.  6  M.  &  W.  631. 
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diflferenoe  between  the  new  process  and  the  old.     In  that        1845. 
case  it  was  held  that  a  defendant  might  be  taken  in  exe-      harmeb 
cotton  after  the  expiration  of  a  year  from  the  judgment  «• 

upon  a  ca.  sa.  sued  out  within  the  year,  although  not 
retomed  and  filed  within  the  year;  and  that  no  scire  &cias 
was  necessaiy.  But,  even  supposing  that  in  this  case  a 
scire  fiurias  ought  to  have  issued,  there  has  been  an  express 
consent  to  waive  it  by  the  bankrupt  at  the  time  when  such 
consent  was  binding  on  him.  The  suing  out  execution, 
without  reviving  the  judgment  when  necessary,  is  only 
ground  of  error,  and  that  has  been  waived  by  the  consent ; 
2  fFms,  Sound,  72  tf,  n.  (x).  Secondly.  Under  the  new 
fonn  of  writs  there  is  no  necessity  for  entering  con* 
dnoances,  because  the  writs  are  not  returnable  until 
execution.     The  Court  called  on 

/.  Henderson,  to  support  the  rule.  Both  writs  are  void. 
The  first  writ  issued  more  than  a  year  after  the  judgment, 
without  a  scire  hcias  to  revive  it;  and  though  the  consent 
to  the  Judge's  order  might  be  binding  on  the  bankrupt,  it 
is  a  nullity  as  against  the  assignees,  for  its  efiect  is  to 
import  a  new  stipulation  into  the  warrant  of  attorney. 
The  3  Geo.  4,  c  39,  s.  1,  enacts,  that  ^' every  warrant  of 
attorney  to  confess  judgment  in  any  personal  action,  or  a 
tme  copy  thereof,  and  of  the  attestation  thereof,  and  the 
defeasance  and  indorsements  thereon,  in  case  such  warrant 
of  attorney  shall  be  given  to  confess  judgment  in  his 
Majesty's  Court  of  King's  Bench  at  Westminster,  or  such 
a  tme  copy  thereof  as  aforesaid,  in  case  such  warrant  of 
attorney  shall  be  given  to  confess  judgment  in  any  other 
Court,  shall,  within  twenty-one  days  after  the  execution  of 
such  warrant  of  attorney,  be  filed,  together  with  an  afiidavit 
of  the  time  of  the  execution  thereof  with  the  clerk  of  the 
docquets  and  judgments  in  the  said  Court  of  King's  Bench." 
And  the  second  section  of  that  statute  enacts,  that  '^  if  at 
any  lime  after  the  expiration  of  twenty-one  days  next  after 
the  execution  of  such  warrant  of  attorney,  a  commission  of 
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1845.  banknipt  shall  be  issued  against  the  person  who  shall  hare 
Harmcr  givt^ii  such  warrant  of  attorney,  under  which  he  shall  be 
,    ^-  duly  found  and  declared  a  bankrupt,  then  and  in  such  case, 

unless  such  warrant  of  attorney,  or  a  copy  therew,  snail 
haye  been  filed  as  aforesaid,  within  the  said  space   of 
twenty-one  days  from   the   execution  thereof,  or  unless 
judgment  diall  have  been  signed,  or  execution  issued  on 
such  warrant  of  attorney,  within  the  same  period,  such 
warrant  of  attorney,   and   the  judgment  and  execution 
thereon,  shall  be  deemed  fraudulent  and  void  against  the 
assignees  under  such  commission,  and  such  assignees  shall 
be  entitled  to  recover  back  and  receive  for  the  use  of  the 
creditors  of  such  bankrupt  at  large,  all  and  every  the 
monies  levied  or  effects  seized,  under  and  by  virtue  of  such 
judgment  and  execution."   Under  that  statute  it  is  evident, 
that  if  the  parties  introduced  into  the  defeasance  other 
terms  than  those  written  upon  the  warrant  of  attorney,  and 
filed  with  it,  the  instrument  would  be  void.     Here  there  is 
an  important  term  introduced  by  the  subsequent  agreement 
of  the  parties.     At  all  events,  the  second  writ  is  void,  for 
the  consent  could  only  apply  to  the  particular  execution 
for  which  it  was  given,  namely,  the  first  writ  which  was 
returned  in  1842.     Simpson  v.  Heath  (a)  only  decided  that 
a  writ  of  execution  issued  within  the  year,  need  not  be 
returned   within   the  year.     That  case   is  explained   by 
Parke,  B.,  in  Greenshieldi  v.  Harris  {b\  who  says,  **  a  writ 
of  ca.  sa.,  unlike   those  writs,  the  duration  of  which   is 
limited  by  the  liCgislature,  runs  until  it  is  executed ;  and 
it  is  a  mistake  to  suppose,  that  if  it  be  not  executed  within 
twelve  months,  the  law  makes  anj  presumption  in  favour 
of  the  defendant"     It  is  conceded,  that  where  a  writ  of 
error  has  been  brought  and  discontinued,  execution  may 
issue  without  a  scire  facias,  though  the  year  be  expired 
before  error  brought ;  Bellasis  v.  Hanford  (c).     But  in  this 

^{a)  7  Dowl.  832 ;  S.  C.  5  M.      2  Dowl.  272,  N.  ^,    ^ 
&  W.  631,  . "  (c)  Cro.  Jac.  364. 

y   (Jb)  9  M.   &   W.  7M  ;    S.  C. 
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oBse  twelve  months  had  elapsed  since  the  last  recorded  step. 
Sappoee  the  judgment  had  been  revived  by  scire  facias  in 
1842,  it  would  have  been  necessary  to  have  a  new  scire  Johnson 
fiidas  to  sapport  the  writ  issued  in  1845.  [Parhey  B. — 
When  the  Legislature  altered  the  form  of  returning  writs, 
it  never  considered  how  they  were  to  be  continued ;  and 
thus  has  arisen  the  difficulty.]  No  continuances  can  be 
entered,  for  the  second  writ  is  an  alias,  and  not  a  pluries. 
Theie  must  still  be  some  connecting  link  between  the  writs, 
and,  if  that  cannot  be  done  under  the  new  process,  the  old 
must  be  resorted  to.  [Parke^  B. — How  would  you  enter 
continuances  ?  You  cannot  have  a  pluries  until  the  alias  is 
returned  ?J     A  second  scire  fiu^ias  should  have  issued. 

Cur.  adv.  vulL 

Paiule,  B. — In  this  case,  which  was  argued  before  me, 
Mr.  Henderson  obtained  a  rule  to  set  aside  an  execution  on 
a  judgment  on  a  warrant  of  attorney,  with  a  defeasance* 
[His  Lordship  then  stated  the  facts.]  The  principal  ground 
on  which  the  application  was  originally  made  was,  that  the 
first  execution  issued  without  a  scire  facias  to  revive  the 
judgment;  but  that  objection  appearing  to  have  been 
removed  by  the  Judge's  order,  by  consent,  Mr.  Henderson 
relied  upon  two  others.  The  first  was,  that  the  Judge's 
order  by  consent,  though  valid  between  the  parties,  was 
void  as  against  tlie  assignees,  as  being  against  the  policy  of 
the  law,  3  Geo.  4,  c.  39,  which  makes  warrants  of  attorney 
void  against  assignees  unless  registered;  and  expressly 
enacts,  that  such  warrants  of  attorney  upon  which  the 
defeasance  or  condition  has  not  been  written,  shall  be  void 
to  all  intents  and  purposes.  This  proviso  the  Court  of 
Queen's  Bench,  in  Bennett  v.  Daniel  (a)  held,  had  the 
effect  of  avoiding  such  warrants  of  attorney  as  to  assignees 
only ;  and  Mr.  Henderson  argued,  that  the  stipulations  that 

Aa)  10  B.  &  C.  500  i  See  S.  C.  5  M.  &  R.  444. 
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no  scire  facias  should  be  necessary,  not  being  part  of  the 
defeasance  indorsed  on  the  warrant  of  attorney,  was  alto- 
gether void  as  against  his  clients.  This  objection,  I  am  of 
opinion,  ought  not  to  prevail;  because  the  agreement  to 
waive  the  necessity  of  the  scire  &cias  was  in  fact  no  part  of 
the  defeasance  or  condition,  even  supposing  that  term  to 
embrace  all  the  contemporaneous  stipulations;  for  it  was 
made  at  a  subsequent  time,  and  indeed  was  nothing  more 
than  a  waiver  of  the  suing  out  a  scire  facias  (which  the 
plaintiff  was  about  to  do  in  order  to  warrant  an  execution 
on  his  judgment)  and  was  consented  to  for  the  purpose  of 
saving  expense.  The  next  objection  was,  that  the  alias 
fieri  facias  was  irregular,  because  it  was  not  properly  con- 
nected with  the  first  fieri  facias,  nor  could  any  continuances 
be  entered  on  the  roll  to  cure  that  defect;  because,  if 
continuances  were  entered,  it  would  be  necessary  to  amend 
the  alias,  by  converting  it  into  a  pluries;  and  such  an 
amendment,  though  it  would  be  allowed  as  against  the 
original  defendant,  could  not  be  permitted  as  against  his 
assignees.  This  objection  is  founded  on  the  supposition 
that  process  in  the  new  form  must  be  continued  in  a  similar 
manner  to  that  in  the  old  form.  It  seems  to  me  that  this 
is  unnecessary.  In  the  old  form,  each  subsequent  writ  of 
mesne  process  was  tested  on  the  return  day,  or  the  quarto 
die  post,  when  the  proceedings  were  by  original,  and,  in 
case  of  final  process  on  the  return  day  of  the  preceding 
writ  The  writ  might  be  sued  out  tested  of  a  prior  date, 
and  there  never  was  any  difficulty  in  connecting  one  writ 
with  another  by  an  entry  of  ^'vicecomes  non  misit  breve" 
on  the  return  day  of  the  prior  writ  But  in  the  new  process 
the  writs  must  be  tested  or  bear  date  on  the  days  they  are 
sued  out,  (2  Wm.  4,  c.  39,  s.  12) ;  and  writs  of  capias  ad 
respondendum  are  returnable  on  execution,  but  have  a 
return  day  contingently  at  the  end  of  four  months ;  those 
of  capias  ad  satis&ciendum  have  no  fixed  return  day ;  they 
are  returnable  on  execution,  and,  if  not  executed,  arc  not 
properly  returnable  at  all;  the  Judge's  order,  in  case  of 
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writs  of  execution,  being  rather  a  mode  of  obliging  the        1845. 
dieriff  to  nodfy  to  the  Court  what  has  been  done  under      h^^J^^ 
the  writ,  than  creadnir  a  new  return  day  for  the  writ  instead      ,    ^' 
of  the  former  one,  expressed  in  the  body  of  the  writ  itself; 
Kemp  T.   Hyshp  {a).     The  old   mode  of  continuing  by 
entering  on  the  record  a  fictitious  writ,  with  a  teste  of  the 
return  day  of  the  former  writ,  cannot  now  be  adopted  with 
respect  to   this  description  of  writ,  for  there  is  no  such 
tetnm  day  ;   and,  if  a  Judge's  order  had  the  efiect  of 
making  a  letnm  day  for  the  writ,  or  if  the  writ,  when 
returned  in  obedience  to  it,  would  be  spent  and  determined, 
(as  I  have  no  doubt  it  would),  so  that  a  new  writ  might 
issue  founded  on  the  return,  I  do  not  think  the  Court 
would  sanction  the   entry  on   the  record  of  a  fictitious 
Judge's  order  to  return  a  writ  in  order  to  make  proper 
continuances;  and,  if  one  writ  was  actually  returned  by 
▼irtue  of  a  Judge's  order,  another  new  writ,  which  must  be 
tested  on  the  very  day  it  issues,  could  not  be  a  proper  writ 
in  continuation,  unless  it  actually  issued  on  the  very  day 
of  the  former  return,  a  course  so  inconvenient,  that  it  could 
veiy  rarely  be  adopted,  and,  practically,  there  would  be  no 
available  mode  of  continuing  such  a  writ  on  the  old  prin- 
ciple, ^^hich,  though  a  fiction,  made  the  record  consistent, 
and  excluded  any  presumption  of  satisfaction  of  the  debt 
arising  firom  intermediate  delay.     What  then  is  to  be  done 
where  a  writ  of  execution  is  issued  within  the  year  after 
the  judgment,  or  its  revival,  and  the  plaintiff  wishes  to 
av(nd  the  necessity  of  a  scire  facias  ?    Must  the  plaintiff 
issue  process  in  the  old  form,  with  fixed  return  days,  which 
he  has  the  option  of  doing  (for  the  statute  of  3  &  4  Wm.  4, 
c  67,  is  not  obligatory)  or  may  he  adopt  the  new  form 
without  any  continuances?     If  the  Legislature  did  not 
intend  that  the  process  in  the  new  form  should  be  con- 
nected  together  in  any  way,  then  it  would  follow,  that  if 
the  plaintiff  meant  to  avoid  the  necessity  of  a  scire  facias, 

/{a)  1  M.  &  W.  58 ;  See  S.  C.  4  Dowl.  687. 
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1845.       he  must  adopt  the  old  form  of  process,  and  the  old  form  of 

^][JJ[J^    continaances;  or,  if  the  Legislature  intended  that  the  new 

.    <'-  process  should  be  connected  by  issuinir  the  one  writ  on  the 

Johnson.  .  ./  o 

precise  day  that  the  other  was  returned,  that  course  must 
be  adopted.  It  is  highly  probable  that  all  the  consequences 
of  the  changes  introduced  by  the  statutes  2  Wm.  4,  c.  39, 
and  3  &  4  Wm.  4,  c.  67,  were  not  foreseen ;  but  I  think 
that  the  Legblature  must  be  taken  to  have  intended  that 
process  in  the  new  form  should  be  connected,  and  that  the 
only  mark  of  connexion  should  be  the  description  of  one 
writ  being  an  aUas  or  a  pluries  writ  Now,  with  resj^ct  to 
mesne  process,  it  is  clear  that  the  intention  of  the  Legis* 
lature  was,  that  the  writs  should  be  connected;  for  it  is 
expressly  provided  by  the  2  Wm.  4,  c.  39,  s.  10,  that  every 
writ  of  summons  and  capias  may  be  continued  by  an  alias 
and  pluries.  It  is  unnecessary  that  one  writ  of  mesne 
process,  in  continuation  of  another,  should  be  issued  on 
the  very  return  day  of  the  former  writ;  for  where  the 
operation  of  any  Statute  of  Limitations  is  to  be  defeated 
(when  the  object  is  not  to  &vour  the  connexion  of  one  writ 
with  another)  it  may  be  sued  out  within  one  month.  It 
would  seem  that  the  writs  might  be  sued  out  at  a  greater 
interval  in  ordinary  cases,  and  it  has  been  so  held  with 
respect  to  a  capias  ad  respondendum,  even  where  it  was 
issued  beyond  the  period  of  four  months;  Nicholson  v. 
Leman  (a) :  nor  need  the  first  writ  be  returned ;  Gregory 
V.  Des  Anges  (b).  What  then  is  to  be  the  interval  during 
which  a  writ  may  be  issued  in  continuation  of  another  on 
mesne  process?  There  appears  to  be  none  but  the  limi- 
tation of  twelve  months,  after  which  the  cause  is  out  of 
Court  As  the  subsequent  statute  for  the  amendment  of 
the  former  (3  &  4  Wm.  4,  c.  67),  enables  a  plaintiff  to  sue 
out  writs  of  execution  in  the  new  forms,  I  think  it  must  be 
intended  that  such  writs  should  have  similar  properties 
with  writs  of  mesne  process,  and,  consequently,  that  suc- 

(a)  2  Cr.  &  M.  469  ;  See  S.  C.         (6)  3  Bing.  N.  C.  85  ;  See  S.  C. 
2  Dowl.  296.  •^  3  Scott,  534 ;  5  Dowl.  193.  .X 


V, 

Johnson. 
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oeeding  writs  need  not  be  tested  on  the  day  of  the  return        1B45. 

of  the  preceding  writ,  nor  within  any  particular  time  after-      HAMiEa 

waidfl»  for  the  limitation  of  twelve  months  does  not  apply 

after  judgment.     Nor  will  any  practical  inconvenience  to 

the  defendant  follow,  for  a  writ  of  execution  may  now  be 

sued  out  with  a  long  interval  between  the  teste  and  return, 

the  rule  as  to  process  being  returnable  in  the  following 

Term  not  being  applicable  to  final  process ;  nor  if  the  writ 

be  continued  on  the  record,  does  the  defendant  derive  any 

real  advantage.     If  the  amount  of  the  judgment  has  really 

been  paid  before  the  alias  or  pluries  writ  has  issued,  the 

defendant  would  be  relieved  on  motion  on  audita  querela. 

For  these  reasons  I  think  the  execution  regular,  and  that 

this  rule  must  therefore  be  discharged,  but  then  it  ought  to 

be  without  costs. 

Rule  dischaiged. 


acroM 


Hodgson  v.  Chetwtnd. 
LmOWDE SWELL  moved,  upon  plea  of  nul  tiel  record.  On  plea  of 

£_  •    J  ^  J       •  /<  .V  J  nul  tiel  reconfy 

tor  judgment  on  production  of  the  record.  it  is  no  objec- 

The  record  was  produced  and  certified  by  the  Master  to  ^^^'J  the 

be  correct.  fenire  and  the 

distrineas  are 
cancelled  b j 

Flood  objected  that  the  plaintiff  was  not  entitled  to  judg-  J^^  J^ 
loent,  as  it  appeared  that  the  award  of  the  venire  and  the  ^^"^ 
distringas  had  been  cancelled  by  lines  drawn  across  them. 

Parke,  B. — ^That  is  of  no  importance.  The  Master 
certifies  that  the  record  is  in  other  respects  correct,  and  if 
there  is  any  error  in  the  judgment,  the  defendant  must 
resort  to  his  writ  of  error. 

Per  Curiam. 

Rule  absolute. 
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1845. 

/«  /jt^i[ltJ^'  Baker  v.  Walker. 

To  assumpsit     JLI EBT  by  payee  against  maker  of  a  promissory  note,  for 
aeunst  maker    26iL  5tf.,  payable  three  months  after  date. 
noterth!r"°*^      Plea:    that  the  note  was  made  and  delivered  to  the 
^feadoJuhat      P^^^^^^ff  ^^r  and  on  account  of  a  certain  judgment  debt  of 
the  note  was      20i  15«.  6 A  recovered  by  the  pIaind£P  against  the  defend- 

given  for  a  ,.  -.,, 

Judgment  debt,  ant,  and  that  except  as  aforesaid,  there  never  was  any 
never  was  any  consideration  or  value  for  the  making  or  delivery  of  the 
other  con-        ^^  note  to  the  plaintiff. 

sideration.  ^  ^ 

Replication  Replication,  de  injurii. 

On  demurrer         Special  demurrer,  assigning  for  causes  that  the  general 

tionT  Hew!*  ^^™^  ^^  replication  is  bad,  inasmuch  as  the  plea  involved 

that  both  plea  matter  of  record  which  was  not  triable  by  the  country. 

«nd  replication         ,  *'  "^ 

were  twd.         Joinder. 

The  plaintiff's  point  for  argument  was,  that  the  plea  was 
bad,  as  it  shewed  on  the  face  of  it  a  good  and  sufficient 
consideration  for  making  the  promissory  note. 

27.  HiUl^  in  support  of  the  demurrer.  The  replication  is 
clearly  bad,  as  it  attempts  to  put  in  issue  matter  of  record. 
[Parke,  B. — There  is  no  question  about  the  replication, 
but  is  the  plea  good  ?]  The  plea  shews  that  the  note  was 
given  without  consideration.  It  is  not  alleged  that  the 
note  was  payable  to  order,  and,  upon  general  demurrer,  it 
must  be  taken  not  to  have  been  so ;  consequently  it  would 
not  operate  as  a  suspension  of  the  debt,  but  is  only  a  promise 
to  pay  at  a  future  period  that  which  the  defendant  was 
then  liable  to  pay.  Such  a  promise  could  not  affect  the 
plaintiff's  right  to  proceed  upon  the  judgment;  Davis  v. 
Cryde  (a).  A  promise  by  a  defendant  to  pay  a  judgment 
debt  in  consideration  that  the  defendant  would  stay  exe- 
cution thereon>  will  not  support  an  action  of  assumpsit ; 
ATwnymaus  {b).     He  also  cited  Poplewell  v.  Wilson  (c). 

/{a)  2  A.  &  E.  623;  See  S.  C.     ^  (5)  Cowp.  128. 
4  N.  &  M.  462.  ^'  (c)  1  Stra.  264. 


TRINITY   TERM,   8   VIC5T.  47 

Hancef  contra,  was  not  called  upon.  1845. 

Bakee 
Pabke,  B. — I  am  of  opinion  that  the  plea  is  bad ;  for  v. 

there  was  a  debt  in  existence  on  account  of  which  the  note 
was  made,  and  that  is  a  sufficient  consideration.    In  Popie* 
toett  V.  Wikon  it  was  held,  that  a  note  given  for  the  debt  of 
a  third  party  was  good,  and  that  doctrine  has  been  acted 
open  in  many  subsequent  cases.     The  Anonymous  case 
cited  from  Cowper  is  distinguishable,  for  that  was  the  case 
rf  a  naked  promise,  without  any  security.     But  a  note  is 
something  more  than  a  mere  promise,  and  though  not  a 
specialty,  it  is  at  all  events  a  security.     When  a  judgment 
crecUtor  takes  from  his  debtor  a  bill  or  note,  every  one 
would  infer  an  agreement  to  suspend  his  remedy  on  the 
judgment  until  the  bill  became  due.     It  is  evident,  there- 
fore, that  there  is  a  consideration  that  distinguishes  this 
case  from  Serle  v.  Waterworth  (a).     The  plea  is  therefore 
bad,  and  the  plaintiff  is  entitled  to  our  judgment. 

Aldbbson,  B.,  Rolfb,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  Plaintiff. 

/{a)  4  M.  &  W.  9;  See  S.  C.  6  Dowl.  684. 


Smith  r.  Goff. 
{Before  Parke,  B.,  sitting  alone.)  </&  •  -^  9riffK^^4L  r 

A,  RULE  nisi  had  been  obtained  for  setting  aside  the  The  usoal 
award  made  in  this  case,  on  the  ground  that  the  evidence  \^^  of  ro- 
of the  witnesses  had  not  been  taken  on  oath.     The  cause  [^^^il^, 
was  referred  by  a  Judge's  order,  containing  the  usual  clause  "s^all  be  at 

shall  &ink  fit) 
to  examine  the  parties  and  their  respective  witnesses  on  oath,"  does  not  render  it  imperatife  oq 
the  arhttntor  to  examine  the  witnesses  on  oath. 
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1845.        that  the  arbitrators  or  umpire  **  shall  be  at  liberty  (if  they 

Smith        ^^^  think  fit)  to  examine  the  parties  and  their  respective 

o.  witnesses  on  oath.''      The  affidavits  in  support  of  the 

application  stated,  that  the  defendant,  in  the  course  of  the 

reference,  required  the  arbitrators  to  take  the  examination 

of  the  witnesses  on  oath,  but  that  they  refused  to  do  so. 

Hance  shewed  cause.  Under  this  order  of  reference  the 
arbitrators  are  at  liberty  to  take  the  examination  of  the 
witnesses  on  oath  or  not,  as  they  may  think  proper.  There 
is  no  rule  of  law  which  renders  it  incumbent  on  arbitrators 
to  take  the  evidence  on  oath.  Indeed,  previously  to  the 
statute  3  &  4  Wm.  4,  c.  42,  s.  41,  an  arbitrator  had  no 
power  whatever  to  administer  an  oath,  and  that  statute  only 
empowers  and  requires  him  to  do  so,  when  it  is  by  the  order 
of  reference  or  submission  to  arbitration  expressly  ordered 
or  i^eed  that  the  witnesses  shall  be  examined  on  oath. 
In  the  present  order  of  reference,  the  words  '^  shall  be  at 
liberty,  ftc,"  cannot  be  deemed  to  apply  to  the  examination 
of  the  parties  to  the  suit  only,  but  according  to  the  true 
grammatical  construction  override  the  whole  sentence,  and 
apply  equally  to  the  witnesses  as  to  the  parties. 

Petersdorffi  in  support  of  the  rule.  It  has  generally  been 
understood,  that  under  an  order  of  reference  like  the  pre- 
sent, an  arbitrator  was  bound  to  examine  the  witnesses  on 
oath,  if  required  to  do  so  by  either  party.  In  the  present 
case,  an  express  request  to  that  effect  having  been  made^ 
the  arbitrators  were  not  justified  in  proceeding  to  examine 
the  witnesses  otherwise  than  on  oath.  The  order  of 
reference  may  perhaps  in  terms  appear  to  give  the 
arbitrator  an  option ;  but  its  real  meaning  is,  that  so  &r  as 
the  witnesses  are  concerned,  it  should  be  obligatory  on  the 
arbitrators  to  take  the  examination  on  oath. 

Parke,  B. — No.  The  order  of  reference  clearly  leaves 
it  in  the  option  of  the  arbitrators,  and  although  one  side 
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required  the  witnesses  to  be  sworn,  yet  the  other  did  not.  1845. 
I  am,  therefore,  of  opinion  that  the  arbitrators  were  not 
bound  to  examine  the  witnesses  on  oath.  J£  it  had  been 
mtended  to  make  it  imperative  on  them,  the  order  of 
lefeieiioe  should  have  been  drawn  up  accordingly,  and 
should  have  suted  that  the  arbitrators  shall  examine,  &c. 
The  rule  must  be 

Dischaiiged  with  costs. 


Davibs  v.  Thompson.  c/^,  /#  MffK///- 

Assumpsit  by  indorsee  against  indorser  of  a  bill  of  A  plea  in 

1  •  •  ■%  abatement  for 

exchange,  with  a  count  on  an  account  stated.  non-joinder 

Plea.    The  defendant  by,  &a,  prays  judgment  of  the  jJ^^J^f 

said  declaration,  because  he  says,  that  the  said  supposed  the  writ  and 

—  declaration* 

promises  in  the  declaration  mentioned,  were  and  each  of     it  ia  not 
them  was  made  by  the  defendant,  jointly  with  one  A.  T.,  d^^|2|^|pe. 
who  is  still  living,  and  at  the  time  of  the  commencement  of  j^JL^/  i 
this  suit,  was  and  still  is  resident  within  the  jurisdiction  of  in  abatement, 
this  Court,  to  wit,  at,  &c.,  and  not  by  the  defendant  alone ;   -*■  ^^^^  7^ 
and  this  the  defendant  is  ready  to  verify.    Wherefore,  inas- 
much as  the  said  A.  T.  is  not  named  in  the  said  declaration 
together  with  the  defendant,  he  the  defendant  prays  judg- 
ment of  the  said  declaration,  and  that  the  same  may  be 
quashed,  &c. 

Special  demurrer,  assigning  for  cause  that  the  plea  ought 
to  have  prayed  to  quash  the  writ 

Peacock,  in  support  of  the  demurrer.  The  object  of  a 
plea  in  abatement  is  to  give  the  plaintiff  a  better  writ; 
I  Whu.  Sound.  284,  n.  4.  The  plea  should,  therefore,  have 
prayed  to  quash  the  writ  as  well  as  the  declaration.  It  is 
obviously  of  no  avail  to  quash  the  declaration  independently 
of  the  writ,  for  while  the  writ  is  in  force,  the  action  is  still 
subsisting,  and  its  pendency  might  be  pleaded  in  abatement 
to  another  suit  for  the  same  cause.     Under  the  old  process 

VOL.  m.  E  D.   &  L. 


I 
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in  actions  commenced  by  original  writs,  a  plea  in  abate- 
ment concluded  with  a  prayer  of  judgment  of  the  writ» 
V.  when  the  defect  was  apparent  in  it ;  or  if  the  ground  of  the 

plea  was  matter  dehors  the  writ,  then  the  prayer  was  of  the 
writ  and  declaration.  In  like  manner  where  the  proceed* 
ingB  were  by  bill,  the  plea  concluded  with  a  prayer  of  billa 
cassetur ;  StepJien  an  Pleadinfff  App.  note  57 ;  Com.  Dig.  tit 
'*  Abatement,"  (L  12) ;  Herries  y.  Jandeion  (a) ;  and  in  such 
a  case,  a  plea  concluding  with  a  prayer  of  judgment  of 
the  writ  and  declaration,  has  been  held  bad;  Attwood  v. 
Davis  (&)•  [Parkef  B. — ^The  question  is,  whether  the 
Uniformity  of  Process  Act  (2  Wm.  4,  c.  39)  has  not  altered 
the  law  in  this  respect?  The  modem  writs  are  merely  to 
compel  an  appearance,  and  are  required  to  agree  with  the 
declaration  in  the  form  of  action  only,  but  do  not  express 
the  whole  cause  of  it,  as  the  old  writs  did.]  The  alteration 
in  the  form  of  writs  cannot  affect  the  present  question ;  for 
the  objection  here  is,  that  the  writ  itself  is  defective,  inas* 
much  as  it  is  against  one  person  only,  when  it  should  have 
included  two.  [Parke^  B. — Since  you  cannot  now  have 
oyer  of  a  writ,  how  do  we  know  but  that  the  writ  is  right?] 
The  declaration,  which  is  against  one,  must  be  presumed  to 
follow  the  writ:  if  there  were  a  variance  it  mig^t  be  set 
aside  for  irregularily.  In  the  form  given  in  the  last  edition 
of  Chitty  on  Pleading  (c\  there  is  a  prayer  of  judgment  of 
both  writ  and  declaration. 

Jervist  contrJL  In  a  note  to  the  same  work  (<f),  it  is  said, 
**  According  to  the  form  in  Pkad.  Assist  452,  the  prayer 
may  be  of  the  vmt  only ;  or  according  to  the  form  in  Stephen 
on  Pleading^  5th  ed.,  54,  it  may  be  of  the  declaration  only.^ 
Leaves  v.  Bernard  (e\  is  an  authority  to  the  same  effect  If 
the  writ  is  right,  which,  for  aught  that  appears,  is  the  case 
here,  the  prayer  should  be  confined  to  the  declaration,  in 

-^(a)  5  T.  R.  553.  (rf)  Vol.   3,    p.    10,    note  (*), 

AA)  1  B.  &  a.  172.  7th  cd. 

y  (c)  Vol,  3,  p.  16,  7th  ed.  (e)  5  Mod.  132. 
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Older  that  the  pkdntiff  may  be  enabled  to  declare  afresh  in        1845. 
the  proper  way.  ""d]^^ 


PiBKBy  B. — The  only  mode  of  reconciling  the  apparent 
anomaly  in  the  new  processy  is  by  considering  the  declara* 
tion  8B  explanatory  of  the  writ.   Where  several  persons  are 
included  in  the  writ,  the  plaintiff  cannot  declare  separately 
against  eadi,  but  he  may  declare  against  some  of  them  in 
a  single  declaration,  and  by  so  doing  he  will  be  conndered 
as  having  conclusively  made  his  election  to  sue  those  only. 
With  respect  to  the  others,  it  is  the  same  as  if  their  names 
irere  struck  out  of  the  writ,  so  that  if  the  declaration  were 
afterwards  quashed,  there  could  not,  on  that  writ,  be  a  fresh 
declaration  against  all.     The  effect,  therefore,  of  the  decla- 
ration, is  to  limit  the  operation  of  the  writ,  so  as  to  render 
it  a  writ  against  a  less  number  of  persons ;  consequently,  if 
you  plead  in  abatement  of  such  a  declaration,  the  pka 
should  abo  pray  judgment  of  the  writ  which  the  declaration 
explains.    To  apply  that  to  the  present  case,  let  us  suppose 
that  this  writ  was  against  one  only,  where  two  ought  to  be 
joined;  then,  according  to  the  old  authorities,  it  is  clear 
that  the  plea  should  apply  both  to  the  writ  and  declaration ; 
bat  as  it  has  been  long  established  that  no  oyer  can  be  had 
of  original  writs,  it  may  be  said  that  we  do  not  know  but 
that  the  ¥mt  is  right;  taking,  however,  the  declaration  as 
explanatory  of  the  writ,  and  the  declaration  being  bad  as 
against  one  only,  the  writ  is  also  bad,  inasmuch  as  its 
operation    is   narrowed   by  the  declaration.     It  follows, 
therefore,  that  the  fiiult  being  both  in  the  writ  and  declara- 
tion, there  should  be  a  prayer  of  judgment  of  both,  and 
consequently  the  present  plea  is  bad.     There  was  no  occa- 
sion to  demur  specially,  as  all  objections  to  a  plea  in  abate- 
ment are  open  on  general  demurrer. 

Aldebson^  B. — ^The  object  of  a  plea  in  abatement  in 
OTery  case,  should  be  to  get  rid  of  the  whole  suit,  and  for 
that  reason  in  former  times  it  was  pleaded  to  the  writ  or  to 

E  2 


Thomfson. 
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1846.        the  biU,  the  process  by  which  the  suit  was  commenced, 

Dayibs       When,  therefore,  it  appears  from  a  plea  in  abatement,  that 

*•  the  plaintiff's  action  cannot  be  supported  in  the  form  in 

J.H0MP80N* 

which  It  is  brought,  is  it  not  good  sense  to  quash  both  the 
writ  and  declaration,  so  as  to  leave  no  portion  of  the  suit 
remaining  ?  K  we  are  to  presume  anything,  we  ought  to 
presume  that  the  writ  and  declaration  agree. 

Rolfs,  B.,  concurred. 

[At  the  suggestion  of  the  Court  it  was  agreed,  that  the 
plaintiff  should  amend  his  declaration  by  inserting  the  name 
of  A.  £•  T.  as  a  defendant,  the  present  defendant  under- 
taking for  his  appearance,  and  to  admit  that  if  it  should  be 
proved  that  he  was  liable  to  the  plaintiff's  demand, 
A.  £•  T.  was  jointly  liable  with  him.  No  costs  on  either 
side.] 

Rule  accordingly. 


/C  /^  MfJt:^^'  Jeffreys  r.  Evans  and  Others. 

An  attorney      A  SSUMPSIT  by  payee  against  makers  of  a  promissory 

wbo  has  ro* 

ceWed  a  pro-     note  for  SOL,  payable  three  months  after  date,  with  interest 

missory  note  ^, 

on  acooont  of     ^^  ^*'  P^'^  ^^^^* 

ootts,  may  ^he  plea  in  substance  stated,  that  the  plaintiff  was  an 

bnng  an  action  *  '  r 

on  the  note;  attorney  of  the  Court  of  Queen's  Bench,  and  as  such 
has  not  de.^  attorney  had  been  employed  by  the  defendant,  Thomas 
ullTaiidlb^  Evans,  to  do  certain  business,  and  to  make  disbursements 
no  oUection      fi)r  him ;  that  the  note  in  the  declaration  mentioned,  was 

that  the  note  ■        j   #.     j 

includee  future  made  by  the  defendants,  and  taken  by  the  plaintiff,  for 
and  on  account  of  the  fees,  charges,  and  disbursements 
that  then  were,  and  thereafter  should  become  due,  from 
the  defendant,  T.  E.,  to  the  plaintiff,  for  the  said  business^ 
and  for  no  other  consideration  whatsoever :  that  after  the 
passing  of  the  6  &  7  Vict,  c  73,  the  plaintiff  commenced 
an  action  against  the  defendants,  contrary  to  the  form  of 


Trinity  term>  8  vicT. 

the  said  statute,  without  having  one  calendar  month  before 
the  oommencement  of  the  suit,  delivered  to  the  defendant, 
T.  K,  or  sent  by  the  post,  &c,  a  bill  of  the  said  fees, 
chaiges,  and  disbursements,  subecribed  with  the  proper 
hand  of  the  plaintiff;  that  there  never  was  any  considera- 
tion for  making  or  paying  the  said  note,  except  as  in  this 
plea  mentioned. 

Special  demurrer,  assigning  for  causes  (amongst  others) 
that  it  is  no  defence  to  an  action  on  a  promissory  note,  that 
the  note  was  given  for  an  attorney's  fees  before  any  signed 
bin  was  delivered :  that  it  is  not  alleged  in  the  plea  that 
there  was  any  agreement  in  writing  to  controul  the  tenor 
and  effect  of  the  note. 
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Jeffreys 

V. 

Evans 
and  Others. 


E.  V.  WiBiams  in  support  of  the  demurrer.  [Parke,  B. — 
Suppose  the  defendants  paid  the  money,  could  they  get  it 
back  again  ?  If  not,  the  plea  is  no  defence  to  an  action  on 
the  note.] 

Luih  was  called  upon  to  support  the  plea.  This  defence 
18  available  at  any  time  before  actual  payment  The  de* 
fivery  of  a  promissory  note  is  not  of  itself  payment,  and 
after  it  becomes  due  and  is  dishonoured,  the  attorney  must 
Kflort  to  the  original  consideration.  The  37th  section  of 
the  6  &  7  Vict  c.  73,  enacts  *<that  from  and  after  the 
passing  of  this  act  no  attorney,  or  solicitor,  nor  any  exe- 
cotor,  administrator,  or  assignee  of  any  attorney  or  soli- 
citor, shall  commence  or  maintain  any  action  or  suit  for 
the  recovery  of  any  fees,  charges,  or  disbursements  for  any 
bnaness  done  by  such  attorney  or  solicitor,  until  the 
expiration  of  one  month  aflter  such  attorney  or  solicitor,  or 
executor,  administrator,  or  assignee  of  such  attorney  or 
aolicitor,  shall  have  delivered  unto  the  party  to  be  charged 
therewith,  or  sent  by  the  post  to  or  left  for  him  at  his 
ooonting-house,  office  of  business,  dwelling-house,  or  last 
known  place  of  abode,  a  bill  of  such  fees,  charges^  and 
disbursements,  and  which  bill  shall  either  be  subscribed 


J 
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1845. 


Jbffeeys 

EVANB 

and  Others. 


with  the  proper  hand  of  each  attorney  or  solicitor,  (or  in  the 
case  of  a  partnership,  by  any  of  the  partners,  either  with 
his  oivn  name,  or  with  the  name  or  style  of  such  partner- 
ship,) or  of  the  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  or  be  enclosed  in  or  accompanied  by 
a  letter  subscribed  in  like  manner  referring  to  such  bilL*' 
[^Parhe,  B. — You  wish  to  add,  **  nor  shall  sue  upon  any  bill 
or  bond,  &c.,  given  by  way  of  payment '^  This  plaintiff 
is,  in  truth,  maintaining  an  action  for  the  recovery  of  his  fees, 
chaiges,  and  disbursements.  [PoUoekf  C.  B. — No:  he  is 
only  suing  upon  the  security  given  to  him,  and  which  must 
be  considered  as  given  on  account;  when  this  bill  is  taxed, 
and  the  whole  account  taken,  these  securities  will  be  set  off.] 
As  between  the  immediate  parties,  the  consideration  for  the 
note  may  be  disputed.  This  is  not  a  question  as  to  whether, 
if  the  defendants  had  paid  the  note,  they  could  recover 
it  back  again ;  but  whether  there  has  been  a  failure  of  con* 
sideration,  by  reason  of  the  statute  preventing  the  attorney 
jBrom  recovering  it  If  a  party  who  had  taken  the  benefit 
of  the  Insolvent  Act,  afterwards  gave  a  promissory  note  for 
a  debt  inserted  in  his  schedule,  he  could  not,  if  he  paid  the 
note,  recover  the  money  back  again ;  but  if  he  were  sued  on 
the  note,  it  would  be  a  sufficient  defence  that  the  note  was 
given  for  a  debt  inserted  in  his  schedule.  [Parke,  B. — It 
is  clear  that  the  act  meant  to  protect  those  who  chose  to 
avail  themselves  of  its  protection.  PoUochy  C.  B. — Instead 
of  pleading,  the  defendants  should  have  applied  to  tax  the 
bill,  and  stay  proceedings  on  payment  into  Court  of  the 
sum  found  due  on  taxation.]  There  is  another  objection 
that  the  note  was  given  for  future  costs,  and  by  analogy  to 
the  case  of  a  warrant  of  attorney,  it  is  void.  [Parke,  B. — 
That  does  not  vitiate  the  contract,  it  is  valid  unless  there  is 
anything  in  the  act  of  Parliament  to  make  it  otherwise.  In 
my  opinion  there  is  no  question  about  it] 


Per  Curiam. 


Judgment  for  the  Plaintiff. 
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1845. 

Habtet  V.  Bbidgbs  and  Otheia  yiT,  a^  9?itff:^?, 

Trespass.     The  declaration  stated,  that  the  defend-  ''Libemm 

tencmentiini*' 

8Dta,  on,  &C.,  and  on  divers  other  days  and  times,  &&,  with  is  a  good  plea 
fcite  and  arms,  &&,  broke  and  entered  a  certain  messuage,  br^^gaadT 
cottage,  or  dwelling-house,  and  a  certain  garden  contiguous  ^J^jj.,*^* 
to  and  adjoining  the  same,  situate,  lying,  and  being  in  a  dwelUnff- 
ceruun  place  called  or  known  as  Nova  Scotia  Gardens,  in  the  premiaei 
the  parish  of  St  Matthew,  Bethnal  Green,  in  the  county  of  SlShStT^^ 
Hiddlesez,  and  which  were  at  the  said  several  times  when,  thededaratioii. 

j»      .  1  .  .  In  treroaaa 

&C.,  in  the  actual  possession  and  occupation  of  the  plaintiff;  for  breaking 
and  then  with  force  and  arms  evicted,  ejected,  expelled,  |[°dw^U^^ 
put  ont  and  amoved  the  plaintiff  and  his  fiimily  from  the  ^^^^^ 
possession,  occupation,  and  enjoyment  of  the  same,  and  **  w  et  anni»" 

,  _  does  not  imply 

Other  wrongs,  &c,  rforcible 

Plea :  that  the  said  messuage,  cottage,  or  dwelling-house,  -SatiO^  -  ^'  -^^  <^. 

and  the  said  garden  are,  and  at  the  said  several  times, 

when,  &c,  were  the  messuage,  cottage,  or  dwelling-house 

and  garden,  soil  and  freehold,  of  the  defendants  as  tenants 

in  common,  (setting  out  their  respective  interests)  where- 
fore the  defendants  in  their  own  right  at  the  said  several 

times  when,  &c.,  committed  the  said  alleged  trespasses,  on 

the  sud  messuage,  &c.,  as  they  lawfully  might  for  the  cause 

aforesaid. 
Greneral  demurrer  and  joinder.     The  points  marked  for 

argument  on  behalf  of  the  plaintiff  were,  that  the  common 

bar  was  not  admissible  in  an  action  for  a  trespass  on  the 

plaintiff's  dwelling-house,  and  that  it  afforded  no  justifica- 
tion for  a  forcible  entry  thereupon. 

IauK^  in  support  of  the  demurrer,  llrst,  the  plea  of 
libemm  tenementum  is  not  good  where  the  place  of  the 
alleged  trespass  is  defined  in  the  declaration.  Such  a  plea 
has  always  been  considered  an  anomaly,  and  is  only  allowed 
where  the  declaration  is  general,  in  order  that  the  plaintiff 
may  be  compelled  to  new  assign  and  set  out  the  place. 
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either  by  description  or  abuttals.  This  dedaradon  calls  the 
attention  of  the  defendants  to  the  particular  premises  in  which 
the  trespass  was  committed.  In  Lambert  y.  Siroother{a),  the 
question  arose,  whether  the  plea  of  liberum  teneroentum 
was  good,  when  pleaded  to  a  declaration  which  described  the 
premises  particularly ;  and  Willes^  C.  J.,  in  delivering  judg- 
ment sajs,  '^  In  order  to  make  the  present  case  intelligible^ 
and  to  shew  the  reason  of  our  judgment,  I  shall  consider  a 
little,  how  these  pleas  of  freehold  in  actions  of  trespass  came 
to  be  at  first  introduced ;  for  they  seem  a  little  absurd,  and 
if  they  had  not  prevailed  for  so  many  years,  but  it  was  at 
present  a  new  matter  before  the  Court,  I  should  be  of 
opinion  that  it  is  not  a  good  pleisu  For  every  plea  in  bar, 
(admitting  the  fact  that  is  pleaded  to  be  true)  ought  to  be 
a  full  bar  to  the  action ;  but  this  is  plainly  not  so ;  for 
though  the  place  in  question  be  the  defendant's  freehold, 
the  plaintiff  may  have  a  good  cause  of  action ;  as  if  he  hold 
by  lease  under  the  defendant,  or  under  another  person  who 
conveyed  the  reversion  to  the  defendant,  or  even  though 
he  has  no  right  at  all  if  he  has  been  in  quiet  possession  a 
great  while,  for  in  that  case  the  person  having  a  right  must 
bring  an  ejectment  and  cannot  enter  upon  him  by  force. 
But,  notwithstanding  this,  as  these  pleas  have  so  long  ob- 
tained, it  would  be  too  much  to  overrule  them  generally, 
but  I  think  even  still  in  some  cases  they  ought  not  to  be 
held  to  be  good  pleas.  The  reason  why  they  were  at  first 
introduced  seems  to  be  this;  anciently  most  declarations 
of  trespass  were  general,  only  for  breaking  and  entering  the 
plaintifi^s  close  in  such  a  place,  without  giving  any  name  to 
the  close ;  but  now  always  in  this  Court,  by  reason  of  the 
rule  made  Michaelmas  1654,  Book  of  Rules,  p.  38  (and 
I  believe  most  commonly  in  B.  B.)  the  plaintifi^  in  their 
declarations  in  trespass  set  forth  the  names  of  the  closes  as 
the  plaintiff  has  done  in  the  present  case.  But  formerly 
when  a  plaintiff  only  declared  generally,  it  was  thought  a 


(a)  Willes,  218. 
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great  hardship  on  a  defendant  to  be  obliged  to  answer  such 
a  general  charge ;  for  if  the  plaintiff  had  a  large  estate  in 
the  township  the  defendant  could  not  tell  in  which  of  the 
closes  he  woald  assign  his  trespass,  and  therefore  they  gave 
the  defendant  leave  to  plead  the  general  issue  to  oblige  the 
plaintiff  to  make  a  new  assignment,  and  ascertain  the  place 
in  his  replication :  if  he  did  not,  and  the  defendant  pleaded 
generallj,  as  he  might  do,  that  the  place  in  question  was 
his  freehold,  the  hardship  would  be  turned  on  the  plaintiff; 
fer  then  if  the  defendant  could  prove  any  one  place  in  the 
township  to  be  his  freehold,  the  plaintiff  would  be  gone, 
as  is  expressly  held  in  the  case  of  Elwis  v.  Lombey  6  Mod. 
117, 118,  and  1 19.  And  it  is  said  in  that  case  and  likewise  in 
several  other  cases  that  when  the  plaintiff  is  general  in  his 
declaration  the  defendant  shall  be  allowed  to  be  as  general 
in  his  plea ;  these  pleas  are  therefore  called  common  bars, 
sometimes  bars  at  large,  and  sometimes  blank  bars,  as  in 

Cro.  Car.  384,  Cro.  Jac.  594 That  this  was  the  reason 

of  these  pleas  originally  appears  from  the  words  of  the 
rule  before  mentioned,  which  says  that  for  the  future  the 
declaration  may  mention  the  place  certainly  and  so  prevent 
the  use  and  necessity  of  the  common  bar  and  new  assignment. 
As  these  were  the  reasons  for  admitting  such  a  plea  as  this, 
I  doubt  very  much  whether  this  be  a  good  plea  in  the 
present  case  where  the  plaintiff -has  named  the  closes  in 
his  declaration.  The  reasons  for  this  plea  do  not  hold 
here;  there  is  no  hardship  on  the  defendant,  aud  the 
plaintiff  has  ascertained  the  place;  nor  can  the  plaintiff 
make  a  new  assignment  in  his  replication;  if  he  did,  it 
vonld  be  a  departure  in  pleading.  If  therefore  it  were 
necessary  in  this  case  to  give  an  opinion  upon  this  point,  I 
am  inclined  to  be  of  opinion,  (as  at  present  advised)  that 
the  plea  is  not  good."  [Parke,  B. — ^The  plea  was  always 
conadered  an  anomaly,  but  always  admitted.]  It  is  not 
a  plea  in  justification  of  the  alleged  trespass,  but  is  only 
Qsed  as  the  means  of  compelling  the  plaintiff  to  new  assign, 
which  he  cannot  do  here.     [Parkey  B. — That  makes  no. 


1845. 


Habvey 

9. 
BETD6E8 

•nd  Othen. 
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difEerence ;  if  the  close  is  mentioDed  in  the  declaration,  the 
defendant  must  prove  his  title  to  that  particular  close ;  if 
the  close  is  not  mentioned  in  the  declaration^  the  plaintiff 
must  new  assign.]  Where  the  close  is  not  named,  the 
meaning  of  the  plea  is  this:  '^  I  am  entitled  to  enter,  as  the 
freehold  is  mine.**  [Parke,  B. — All  that  can  be  said  is,  that 
one  hundred  and  five  years  ago,  ffUies,  C.  J.,  doubted 
whether  the  plea  ought  to  be  allowed,  and  it  has  been  in 
constant  use  ever  since.  In  one  case  the  Court  of  Queen's 
Bench  held,  that  you  cannot  go  into  evidence  of  title  under 
the  plea  of  '^not  possessed"  (a).  Akknan,  B. — The  plea 
would  be  equally  anomalous  whether  the  close  is  described 
in  the  declaration  or  not ;  in  the  one  case  the  defendant 
says,  '*  I  have  a  close  in  the  parish,  and  I  suppose  you  are 
going  for  that;"  in  the  other  he  says,  ''I  know  the  close 
for  which  you  do  go,  and  that  is  mine."]  It  was  never 
intended  that  this  plea  should  be  used  for  the  purpose  of 
raising  an  issue  as  to  title,  its  only  object  being  to  put  in 
issue  the  place  in  which  the  trespass  was  committed. 
[Parke,  B. — The  meaning  of  the  plea  is  this:  ''I  am 
entitled  to  enter  because  the  close  is  my  freehold ;  should 
the  defendant  make  out  a  prim&  &cie  right,  the  plaintiff 
must  shew  a  lease  if  he  have  one ;  Cocker  v.  Cramptan  (6). 
If  this  plea  were  bad,  it  would  have  been  demurred  to  long 
ago,  in  order  that  the  parties  might  exonerate  themselves 
from  shewing  title.  Piatt,  B.,  referred  to  Cooke  v. 
Jack9on{cy\  Secondly,  assuming  that  this  plea  can  be 
pleaded  to  trespass  quare  clausum  fregit,  it  is  not  a  good 
plea  to  a  declaration  for  breaking  and  entering  a  dwelling- 
house,  and  forcibly  expelling  the  plaintiff  therefrom. 
[Parke,  6. — You  assume  a  breach  of  the  peace :  consistently 
with  this  declaration,  the  defendant  might  have  entered  when 
the  dwelling-house  was  empty.  On  this  record  you  are  not 
in  a  condition  to  raise  the  question  argued  in  Neuron  v. 

X(a)    Wkittington     v.     Boxall,      Ah)  1  B.  &  C.  489 ;  See  S.  C. 
5  a  B.  139;  S.  C.  1  D.  &  M.      3  D.  &  R.  719. 
139.  (c)  9  D.  &  R.  495. 
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Hatland(a) ;  if  it  were  inteoded  to  .rely  on  a  forcible  expol*       1  ^45. 

flkm,  that  should  have  been  replied.     All  that  the  plaintiff     Habvby 

would  be  bound  to  prove  under  this  declaration,  is,  that  the      _  ^ 

defendant  entered  the  house. J    It  is  questionable  whether    vnd  Othen. 

the  plea  justifies  all  that  the  plaintiff  could  prove  under 

the  declaration;  the  plaintiff  cannot  assign  excess,  since  he 

cannot  tell  how  much  is  justified.    A  distinction  has  always 

been  made  between  an  entry  into  a  dwelling-house,  and  an 

entry  upon  land ;  Bex  v.  Starr  (A).     [Parke,  B. — There  is 

no  allegation  of  any  breach  of  the  peace.]    The  allegation 

that  the  trespass  was  committed  vi  et  armis,  amounts  prim& 

ficie  to  a  charge  of  a  breach  of  the  peace.     [Parhe,  B. — 

No,  it  only  implies  that  some  degree  of  force  was  used» 

8ii£5cient  to  enable  the  defendant  to  get  into  possession.   In 

order  to  raise  the  question  before  the  Court  of  Common 

Pleas  in  NewUm  v.  Harlcmd,  you  should  have  new  assigned 

that  the  defendant  entered  in  a  violent  and  forcible  manner, 

and  in  breach  of  the  Queen's  peace.     The  case  of  Lowe  v. 

Eng{c\  shews  that  the  words  ^'vi  et  armis,"  are  only 

matter  of  fi>rm ;  the  omission  of  which  is  aided  on  general 

demurrer  by  the  statute  27  Eliz.  c  5 ;  and  that  it  is  not 

necessary  to  give  any  answer  to  them  in  the  plea.]     In 

Leeward  and  Wife  v.  BasUee  (d),  which  was  trespass  by 

had)and  and  wife  for  an  assault  and  battery  of  the  wife,  to 

which  the  defendant  pleaded  son  assault  demesne,  and  the 

plaintifis  replied,  that  the  defendant  was  going  to  wound  the 

hnsband,  and  that  the  wife  '^  insultum  fecit,**  to  defend  him. 

On  demurrer  it  was  argued,  that  *'  insultum  fecit"  was  bad, 

and  that  the  replication  should  have  been  *^  molliter  manus 

impo6uit>"  but  the  Court  held  otherwise.     There  it  might 

have  been  said  that  it  would  not  be  presumed  that  the  wife 

used  more  force  than  was  necessary.    The  question  on  this 

record  is,  what  amount  of  force  is  charged  against  the 

defendant.     [Parke,  B.-*-If  issue  had  been  taken  on  the 

vi  et  armis,  the  plaintiff  would  not  be  bound  to  prove  any 

»^(o)  1  M.  &  G.  644;  Sec  S.  C.      •^(c)  1  Saund.  76, 
I  Scott.  N.  R.  474.  •-  id)  1  Salk.  407. 

•^6)  3  Burr.  1698. 
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force.    Were  it  necessary  to  decide  the  point,  I  should  have 
no  difficulty  in  saying,  that  if  a  freeholder,  in  order  to  get  into 
possession  of  his  land,  assaults  another  who  is  not  in  legal 
possession,  although  the  freeholder  may  be  responsible  to 
the  public  for  having  committed  a  breach  of  the  peace,  yet 
he  is  not  liable  to  the  other.     I  cannot  conceive  how  it  is 
possible  to  doubt  that  it  would  be  a  good  justification  to 
say,  that  the  plaintifi^  was  in  possession  of  the  land  against 
the. will  of  the  defendant,  who  was  the  owner,  and  that  he 
entered  on  it,  and  in  so  doing  committed  a  breach  of  the 
peace.     But  the  question  does  not  arise.     Aldersan,  B. — 
1  entirely  concur  with  my  Brother  Parke,  and  I  still  retfun 
the  opinion  which  I  expressed  in  Nemton  v.  HaTlandI\ 


Hugh  Htlly  who  was  to  have  argued  in  support  of  the 
plea,  referred  to  Reeves  History  of  the  Common  Law,  voL  2, 
pp.  340-343.   -" 


Per  CuBiABf. 


Judgment  for  the  Defendants. 


M'Leod  and  Another,  Assignees  of  Pitcairn,  a  Bankrupt, 

t;.  ScHULTZE  and  Another  {a). 

Asrampdt  by     A  SSUMPSIT  on  a  policy  of  insurance  of  a  ship  and 

the  sMignees  . 

of  P.,  a  bank-    goods  for  2000^1,  made  by  one  Pitcairn,  before  his  bank- 
*^*  ruptcy,  with  the  Forth  Marine  Insurance  Company,  of 

which  the  defendants  were  directors. 


policy  of  in- 
surance made 
bv  P.  before 
hu  bankmptcy. 

Plea  as  to 
782.,  that  the 


(a)  See  this  case,  on  demurrer  to  the  plea,  ante,  voL  1,  p.  614. 


policy  was 

made  in  Scotland,  that  the  said  sum  was  duly  fenced  and  arrested  according  to  the  law  of 
Scotland,  at  the  suit  of  O.,  for  a  debt  due  to  him ;  that  thereupon  the  said  sum  became  and  was, 
according  to  the  law  of  Scotland,  in  custody  of  the  law ;  that  afterwards  6.  obtained  Judffment, 
which  was  final  and  conclusive  Sj^ainst  P.  and  the  plaintiff^  as  his  assignees ;  and  that  by  the 
law  of  Scotland  all  ri^ht  and  claim  of  P.  to  the  said  sum  have  been,  and  still  are,  by  reason  of 
the  premises,  wholly  barred,  defeated,  and  destroyed ;  and  the  plaintifis,  as  assignees,  never 
acquired  any  right  or  title  thereto. 

Replication,  that  the  defendants  broke  their  promise  of  their  own  wrong ;  without  this,  that  all 
right  and  claim  of  P.  to  the  said  sum  is  wholly  barred,  and  that  the  plaintiffs,  as  assignees  i  never 
acquired  any  right  or  title  thereto :  Hdd  bad  for  duplicity. 
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Plea.  As  to  787.  14^.,  parcel  of  the  said  sum  of  2000iL,  1845. 
that  the  said  policy  of  insurance  and  promise  were  made  ^^^Trf""*^ 
and  entered  into  in  that  part  of  the  United  Kingdom  of  and  Another 
Great  Britain  and  Ireland  called  Scotland^  to  wit,  at  Leith,  Schultze 
and  that  at  the  time  of  the  making  and  entering  into  the  ^^  Ajwther. 
same,  and  thence  continuallj  hitherto,  the  defendants  were 
and  have  been  and  still  are  resident  and  domiciled  in 
Scotland,  to  wit,  at  Leith,  and  within  the  jurisdiction  of 
her  Majesty's  Court  of  Session  in  Scotland :  that  after  the 
time  of  the  happening  of  the  alleged  loss  and  damage,  and 
before  the  commencement  of  this  suit,  and  before  the  said 
T.  Pitcaim  became  bankrupt,  to  wit,  on,  &c.,  the  said  sum 
of  18L  14«.  was  duly  fenced  and  arrested  according  to  the 
law  of  Scotland,  in  the  hands  of  the  Forth  Marine  Insurance 
Company,  and  of  the  defendants  as  such  members  and 
directors  thereof,  by  and  at  the  suit  of  a  certain  company 
or  copartnership,  established  and  carrying  on  business  in 
Scotland  aforesaid,  by  and  under  the  name  of  the  Glasgow 
Marine  Insurance  Company ;  that  is  to  say,  by  yirtue  of  a 
certain  warrant  or  letter  of  arrestment  of  our  Sovereign 
Lady  the  Queen,  then  issued  out  of  and  by  her  said  Court 
of  Sesdon  in  Scotland  aforesaid,  at  the  instance  of  the  said 
Gkagow  Marine  Insurance  Company,  in  a  certain  suit 
commenced  and  then  depending  in  her  said  Majesty's  Court 
of  Session  in  Scotland  aforesaid,  in  which  the  said  Glasgow 
Marine  Insurance  Company  were  the  pursuers,  and  the. 
said  T.  Pitcaim  was  the  defender,  for  the  recovery  of  a 
certain  debt  of  782.  14^.,  then  due  and  owing  by  the  said 
T.  P.  to  th6  said  Glasgow  Marine  Insurance  Company, 
and  which  said  sum  of  7SL  14«.,  parcel,  &c.,  was  so  fenced 
and  arrested  as  aforesaid,  to  remain  in  the  hands  of  the 
aaid  Forth  Marine  Insurance  Company,  and  of  the  de- 
fendants as  such  directors  and  members  thereof  under  sure 
fence  and  arrest,  aye  and  until  su£Bcient  caution  should  be 
fimnd  acted  in  the  books  of  Council  and  Session,  that  the 
same  should  be  made  forthcoming  to  the  said  Glasgow 
Marine  Insurance   Company,  pursuers  as  aforesaid,  aa 
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1845.       accorded  of  law;  that  thereupon  the  said  sum  of  781  14^9 
M*Leod      ptvcely  &c.,  became  and  was,  according  to  the  law  of  Scot- 
and  Another   lan^  ^od  hath  eTcr  since  continued,  in  the  custody  of  the 
SoauLnB     law,  and  subject  in  all  respects  to  the  order  and  detemunar- 
tion  of  her  Majesty's  Court  of  Session  in  Scotland  albre* 
said :  that  such  proceedings  were  afterwards  had  in  the  said 
last-mentioned  suit,  that  afterwards,  and  before  the  com:- 
mencement  of  this  suit,  to  wit,  on,  &c.,  the  said  Glai^^w 
Marine  Insurance  Company,  as  such  pursuers  as  afcnresaidf 
obtained  a  final  judgment  and  decree  of  and  in  the  aaid 
Court  of  Session  in  Scotland  aforesaid,  in  the  said  suit,- 
whereby  the  said  Court,  to  wit,  the  Lords  of  her  Majesty's 
Council  and  Session  in  Scotland,  did  decree  and  ordain  the 
said  T.  P.  to  make  payment  to  the  said  Glasgow  Marine 
Insurance  Company,  of  the  sum  of  7SL  I4s.  sterling  money 
of  Great  Britain,  with  the  legal  interest  thereof  &c. :  that 
the  said  debt  of  782.  14«.  was  justly  due  and  owii^  by  the 
said  T.  P.  to  the  said  Glasgow  Marine  Insurance  Com- 
pany, at  the  time  of  the  commencement  of  the  said  suit; 
and  that  the  said  Court  had  jurisdiction  in  and  over  the 
said  suit  and  the  subject-matter  thereof  and  that  the  said 
suit  and  the  proceedings  therein  were  duly  and  regulariy 
prosecuted  and  conducted,  according  to  the  law  and  practice 
of  the  said  Court  of  Session,  and  according  to  the  law  of 
Scotland  aforesaid ;  and  that  the  said  warrant  or  letter  of 
arrestment  and  judgment,  were  and  are  respectrrefy  final 
and  coDclusiYe  against  T.  P.   and  the  plaintifis  as  his 
assignees ;  and  that  by  virtue  of  and  according  to  the  law  of 
Scotland,  and  by  the  said  arrestment,  the  defi^ndants  were 
and  hitherto  have  been  and  still  are  liable  to  make  forth- 
coming and  to  pay,  to  the  said  Glasgow  Marine  Insurance 
Company,  the  said  sum  of  7SL  14«.,  parcel,  &c.,  and  that 
by  the  law  of  Scotland  at  the  time  when  the  said  T.  P. 
became  bankrupt,  he  the  said  T.  P.  was  not  entitled  to 
have  or  recover  the  said  sum  of  78L  I4s,,  parcel,  &c,  and 
that  the  said  plainti£GB  as  such  assignees,  were  and  have  been 
always  finom  the  time  of  the  ipaking  of  the  said  arrestment. 
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hitherto  and  still  are  by  the  law  of  Scotland,  whdly  pre-  1845. 
vented  and  precladed  from  claimingy  soing  for,  or  recover-  m«Lbo» 
log  the  said  sum  of  781  14«.,  parcel,  &c.,  and  that  by  the  •^  Anothw 
law  of  Scoda&d  afiyresaid,  all  right  and  claim  of  the  said  Schultzs 
T.  P.  io  or  to  the  said  sum  of  782.  14^.,  parcel,  &c.,  were 
befiMie  and  at  the  time  of  the  commencement  of  this  suit, 
and  befi>re  and  at  the  time  when  the  said  T.  P.  became 
bankrupt,  and  thence  hitherto  have  been  and  still  are  by 
reason  of  the  premises,  wholly  barred,  defeated,  and  des- 
troyed; and  the  plaintifis  as  assignees  as  aforesaid,  never 
acquired  any  right  or  title  thereto,  or  to  any  part  thereof: 
that  the  said  debt  so  recovered  by  the  said  Gla^w  Marine 
Insoianoe  Company  in  manner  aforesaid,  is  still  unpaid, 
and  that  before  and  at  the  time  of  the  commencement  of 
this  suit,  the  defendants  were,  and  thence  hitherto  have 
been  and  still  are  by  the  law  of  Scotland,  liable  and  bound 
to  pay  the  said  sum  of  78iL  14^.,  parcel,  &c.,  to  the  said 
GlaBgow  Marine  Insurance  Company,  in  discharge  of  the 
said  debt  so  recovered  by  them ;  and  that  by  making  pay- 
ment to  the  plaintiflb  of  the  said  sum  of  78/.  14«.,  parcel, 
&C.,  or  of  any  part  thereof  they  the  defendants  would  be 
goilty  of  a  contempt  of  the  said  Court  of  Session,  and  not 
only  liable  to  punishment,  but  would  also  be  compelled  to 
pay  the  full  amount  of  the  said  sum  of  78/.  14^.,  parcel,  &c*, 
tothesaidGlasgowMarinelnsuranceCompany.  Verification* 

Replication :  that  the  defendants  broke  their  promise  in 
that  behalf  of  their  own  wrong :  without  this,  that  all  right 
and  claim  of  the  said  T.  P.  in  or  to  the  said  sum,  is 
wholly  barred,  defeated,  and  de^royed;  and  that  the 
plaintiffi  as  assignees  as  afeiesaid,  never  acquired  any  right 
or  title  thereto:  concluding  to  the  country. 

Special  demurrer  for  duplicity. 


in  suppcNTt  of  the  demurrer.  It  is  difficult  to  say 
what  is  the  precise  issue  nosed  by  this  replication.  The 
pverioos  part  of  it  puts  in  issue  the  whole  plea,  while  the 
spedal  traverse  only  raises  a  question  as  to  whether  the 
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M*Lbod 
and  AnotlMr 

SCBULTZE 

and  Another. 


claim  of  Pitcaim  was  barred,  or  his  assignees  ever  acquired 
any  title  to  the  money.  It  is  a  role  of  pleading,  that  the 
''absque  hoc"  can  only  be  used  where  the  inducement 
amounts  to  an  argumentative  denial  of  some  matter  alleged* 
But  here  the  inducement  contains  a  direct  and  positiTe 
denial  of  the  &cts  stated  in  the  plea,  and  the  traverse  under 
the  absque  hoc  is  quite  immaterial  Is  the  trial  to  take 
place  on  the  inducement,  or  on  the  special  traverse  ?  [The 
Court  called  on] 


Cowling^  to  support  the  replication.     The  several  fiu^ts 
alleged  in  the  plea  constitute  but  one  ground  of  defence, 
and  are  properly  put  in  issue  by  this  form  of  replication. 
The  allegation  that  the  defendants  of  their  own  wrong 
broke  their  promise,  only  denies  the  facts  alleged  prior  to 
the  averment  that  Pitcaim  was  barred.     [Flatty  B. — Is  not 
the  latter  part  of  the   replication  like  a  denial  of  the 
''virtute  cujus?^     The  issue  would  be  upon  the  whole 
plea.    The  defendant  would  have  to  make  out  a  proposi* 
tion  consisting  of  two  parts :  first,  that  Pitcaim  was  barred ; 
secondly,  that  hiB  assignees  were  barred.     It  might  be  that 
although  Pitcaim  was  barred,  yet  his  assignees  were  not 
prevented  from  suing ;  or  that  although  his  assignees  were 
barred  in  Scotland,  yet  they  might  maintain  an  action  in 
England;  De  la  Vega  v.  Vianna{n\     The  real  question 
could  not  be  raised  except  under  this  form  of  replication. 
If  it  consisted  of  the  traverse  only,  the  other  parts  of  the 
plea  would  be  admitted.     [Parke,  B. — The  effect  of  the 
replication  is  to  put  these  fects  in  issue,  namely,  the  Scotch 
law ;  that  Pitcaim  was  subject  to  the  Scotch  law ;  and 
that  the  Scotch  law  was  such  as  to  bar  not  merely  Pitcaim, 
but  also  his  assignees.]     The  replication  denies  all  the 
premises  by  which  it  is  attempted  to  be  shewn  that  the 
defendants  are  dischai^d.     [Parke,  B. — You  had  better 
amend  on  the  usual  terms.] 

Amendment  accordingly. 

/(a)  1  B.  &  Ad.  284. 
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Walfobd  v.  Fleetwood.  Vtf  -  /^  9nY7rj/^^ 

1  HE  declaration   in  this  case  contained   the  common  To  a  decUra- 

^  tion  on  the 

money  counts.  money  counts. 

Plea  in  abatement,  that  defendant  was  an  attorney  of  pfei^l^**' 
tie  Court  of  Qaeen's  Bench :  concludinc:  with  a  verifica-  »b*tement, 

.  °  that  he  was  an 

uOO  (ajL  attorney  of 

Replication,  that  defendant  was  also  an  attorney  of  the  Queen's 
Court  of  Exchequer  :  febncluding  with  a  verification.  ^dini  wUh 

General  demurrer  and  ioinder.  *  Teri&ation. 

^  The  plaintiff 

replied  that 

Aikinsonj  in  support  of  the  demurrer.     The  replication  ^m atsoan"* 
is  bad  in  substance  and  in  form.     It  appears  to  be  founded  *^^*^  ^^  * 
on  one  or  other  of  these  two  principles :  first,  that  the  sub-  Bxcheouer, 
jecthas  a  common  law  right  to  sue  in  any  Court  he  pleases,  with  a  ve&- 
and  that  such  right  is  paramount  to  any  prescriptive  right  ^^^^^2*** 
which  the  defendant  may  have  to  be  sued  elsewhere;  or  demurrer,  that 

ji       *         1  .  •  r^  '      t    *°®  rephcation 

secondly,  that  there  is  an  inherent  right  in  the  Court  itself  was  good  in 
to  have  prior  seisin  of  the  suit  when  the  defendant  is  an      ^em&i^,  that 
officer  of  the  Court,  in  which  the  action  is  brought.     But  ^iPj^^'"'* 
neither  proposition  can  prevail  against  the  prescriptive  right  should  have 
set  out  in  the  plea,  and  admitted  by  the  replication ;  for  such  averification 
right  derogates  fix)m,  or  overrides  any  general  or  common    ^    *  ^^^^  ' 
law  right,  either  of  the  Court  or  suitor.     It  is  conceded, 
that  if  both  plaintifi^  and  defendant  are  privileged,  and  so  in 
aequali  jure,  the  privilege  of  the  defendant  would  have  been 
gone;  for  privilege  pleaded  against  privilege,  would  have 
set  the  matter  at  liberty,  and  then  the  Court,  which  first  had 
seisin  of  the  suit,  must  have  prevailed;  Guy  v.  ReynelUP) ; 
Clapham  v.   LenthaUic);    Viru  Abr.  tit  '' Privilege'*  i^ ,)  \ 
Danser  v.  Berryman  {d) .    No  replication  to  a  plea  of  this  kind 
can  be  good,  unless  based  upon  such  an  antagon'ist  privilege. 

(a)  Ai  in  precedent,  3  Chit.         (c)  Hardres,  365. 
on  Plead.  715,  6th  ed.  ^{d)  2  W.  Bl.  1325. 

(ft)  2  Brownl.  &  G.  266. 
VOL.  in.  F  D.    &   I.. 
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1845.       [Parke,  B^ — Ought  not  the  plea  to  have  gone  on  to  aver 
^"y^^iLF^    ^^^  ^^®  defendant  was  not  an  attorney  of  this  Court?] 
9.  It  has  been  expressly  decided,   that  such  averment   is 

unnecessary  (a).  Secondly,  the  replication  is  bad  in  form, 
for  it  should  have  concluded  with  a  prout  patet  per  recoK* 
dum,  and  not  with  the  ordinary  verification.  Since  the 
6  &  7  Vict  c.  73,  s.  2,  the  fact  of  a  person  being  an  attorney 
is  matter  of  record;  and,  therefore,  the  issue  as  to  that  fact 
must  be  tried  by  the  record,  and  not  by  the  country ;  Rex  v. 
Banbury  {b).  [^Flatty  B. — That  objection  applies  also  to  the 
plea.] 

Pashley,  contriL  In  ancient  times  there  was  a  reason  for 
allowing  this  privilege  to  an  attorney  of  the  Court  of 
Queen's  Bench,  viz.,  because  that  Court  was  not  stationary 
at  Westminster,  but  might  be  held  at  any  place  in  the 
kii^om,  and  every  o£Bcer  was  bound  or  presumed  to 
attend  it  But  that  reason  has  ceased,  and  with  it  the 
privilege.  If  this  replication  be  held  bad,  the  consequence 
would  be  that  an  attorney  could  not  be  sued  at  all ;  for  if 
he  happened  also  to  be  an  attorney  of  the  Court  of  Com- 
mon Pleas,  he  might  plead  that  in  answer  to  another  action 
commenced  in  the  Court  of  Queen's  Bench.  The  objection 
to  the  form  of  replication  is  not  available  on  general 
demurrer. 

Atkinsons  in  reply.  The  reason  for  allowing  the  privilege 
still  remains ;  for  there  is  no  act  of  Parliament  which  requires 
the  Court  of  Queen's  Bench  to  sit  in  Westminster  Hall^ 
and  the  Queen  might  (if  she  thought  fit)  command  it  to 
follow  her,  ubicunque  fuerit  in  Anglia.  If,  therefore,  the 
ambulatory  nature  of  the  Court  was  the  true  origin  or  cause 
of  the  privily,  there  is  still  a  valid  reason  for  its  continuance. 

v'  (a)  Pereival  v.  Cook,  5  M.  &  W.      3  Scott.  N.  R.  448. 
293;  S.  C.  7  Dowl.  500;  Hunter         (b)  Skin.  621. 
/"v.  Neck,  3  M.  &  6.  181;   S.  C. 
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Bmdes,  the  venae  of  the  Court  of  Queen's  Bench  being        1845. 

teinsitoiy,  and  the  venue  of  thia  Court  local,  as  appears     ^^^2;;;;;;^ 

fiom  the  forms  of  the  modem  writs  and  old  entries ;  there  is    „     ^' 

Fleetwood* 

a  (fistfaiction  between  a  privilege  claimed  in  the  one  Court 
and  the  other.  With  respect  to  the  conclusion  of  the  plea, 
{headings  in  abatement  are  not  ?rithin  the  4  &  5  Ann.  c  16 ; 
and,  therefore,  the  formal  ol:gection  may  be  taken  on  a 
general  demurrer ;  Lloyd  v.  fFUUams  (a). 

Per  CimiAM  (&). — llie  objection  as  to  the  informal  con- 
clusion of  the  replication  applies  equally  to  the  plea.  But 
we  think  the  replication  good  in  substance.  The  defendant 
being  an  attorney  of  both  Courts^  the  plaintiff  may  choose 
in  which  Court  he  will  sue  him.  There  must,  therefore, 
be  jiu^ment  for  the  plaintiff. 

Judgment  quod  respondeat  ouster  (c). 

(<)  2  M.  &  S.  484.  -^  (c)  See  lUutrieh  v.  Beckwith 

(ft)  ParkB^  B.,  Roye,  B.,  and     a»d  Others,  mUe,  rol.  2,  p.  624. 
Piatt,  B. 


CooK  V.  Swift.  -/tf  /4^9ritfrr^^^. 

JLI £BT  for  penalty.    The  second  count  of  the  declaration  Where  a 
stated,  that  the  defendant,  after  the  passing  of  an  act  of  qaires  certain 
Parliament,  made  and  passed  in  the  fifth  year  of  the  reign  g^"^^^"*"" 
of  Qaeen  Victoria,  entitled  "  An  Act  for  improving  the  ?cting  under 

it,  and  pro- 

streets  and  public  places,  and  erecting  a  town  hall,  and  videsthatin 
improring  the  markets,  in  the  township  of  Blackburn,  in  ^naltlesfor 
the  county  palatine  of  Lancaster,"  (4  &  6  Vict.  c.  112,  acting  without 

•'     *  '      ^  '    qualification, 

local  and  personal,  public)  to  wit,  on  &c.,  acted  as  a  com-  the  defendant 

shall  prove 
that  he  was 

daW  qualified,  H  is  sufficient  to  allege  in  the  deolaration  that  the  defendant  was  not  qualified, 

vnnout  spedfying  in  wbat  bis  disqualification  consisted.  ^^^ 

Snce  the  rile  of  H.  T.,  4  Wm.  4,  r.  8,  the  Tenue  is  the  county  for  all  purposes :  therefore,  in  |  -^  ^^f^^/o 

^MbriBg  for  a  penaltyr  it  it  not  necessary  to  aver  that  the  oiTence  was  committed  within  the[ 

ooonty  in  which  the  renne  was  laid. 

F  2 
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1845.       missioner  in  the  execution  of  the  said  act,  although  he  was 

^"q^^^    not  at  the  time  of  his  acting  as  such  commissioner,  duly 

^  ^'  qualified  to  act  as  a  commissioner  in  the  execution  of  the 

Swift.  ^  i      /.  /.    i  .  » 

said  act ;  contrary  to  the  form  of  the  statute  m  such  case 
made  and  provided;  by  means  whereof  actio  accrevit,  &c. 

Special  demurrer,  assigning  for  cause,  that  the  count  does 
not  show  in  what  respect  or  on  what  ground  the  defendant 
was  not  duly  qualified  to  act  as  a  commissioner,  or  of  what 
his  qualification  should  have  consisted;  also,  that  the  count 
is  double,  inasmuch  as  there  being  several  grounds  of  dis- 
qualification mentioned  in  the  statute,  the  plaintiff  by  stating 
generally  that  the  defendant  was  not  duly  qualified  to  act 
as  a  commissioner,  involves  the  whole  of  them  in  the  issue ; 
notwithstanding  the  defendant  was  liable  to  the  penalty, 
if  disqualified  on  one  ground  only:  also  that  it  does  not 
appear  that  the  offence  was  committed  or  the  penalty 
incurred  within  the  county  where  the  venue  was  laid. 

Martirif  in  support  of  the  demurrer.  The  declaration  is 
bad,  for  the  causes  assigned.  The  9th  section  of  the  4  &  5 
Vict  c.  cxii.,  enacts,  ^'  that  every  male  person  of  the  age  of 
twenty-one  years,  being  a  resident  member  vnthin  the  said 
town  of  Blackburn,  or  within  three  miles  of  any  part  of  the 
boundary  thereof,  and  either  being  rated  to  the  rate  made  for 
the  relief  of  the  poor  of  the  same  township  in  the  annual  sum 
of  thirty  pounds  or  upwards,  or  being  seised  or  possessed  or 
in  the  enjoyment  for  his  own  use,  of  the  rents  and  profits  of 
lands  and  hereditaments  vnthin  the  said  township  of  the 
annual  value  of  thirty  pounds  for  an  estate  not  less  than  a 
life  in  being,  or  for  a  term  of  years  of  which  not  less  than 
twenty-one  years  shall  be  unexpired,  and  whether  deter- 
minable on  a  life  or  lives  or  not,  shall  be  a  commissioner 
for  carrying  this  act  into  execution."  The  18th  section 
enacts,  that  at  the  meeting  of  commissioners,  at  which 
any  person  shall  first  attend  as  one  of  such  commissioners, 
such  person  shall  make  and  subscribe  the  declaration  therein 
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required.  Then  follows  the  section  upon  which  the  present  1 845. 
action  is  founded.  The  19  th  section  enacts,  'Hhat  if  any 
person  shall  act  as  a  commissioner  being  incapacitated  to 
act,  or  not  being  duly  qualified,  or  before  he  shall  have 
made  or  subscribed  such  declaration  as  aforesaid,  or  after 
haying  become  disqualified,  he  shall  for  every  such  ofience 
forfeit  the  sum  of  fifty  pounds ;  and  such  penalty  may  be 
recovered  with  full  costs  of  suit,  in  any  of  her  Majesty's 
Courts  of  record  at  Westminster,  by  any  person  who  shall 
sue  for  the  same  by  action  of  debt  or  on  the  case,  and  in 
every  action  for  the  recovery  of  such  penalty  the  person  so 
sued  shall  prove  that  he  was  qualified,  and  had  made  and 
sabscribed  the  declaration  aforesaid,  or  he  shall  pay  the 
said  penalty  and  costs,  without  any  other  proof  or 
evidence  on  the  part  of  the  plaintiff  than  that  such  person 
bath  acted  as  a  commissioner  in  the  execution  of  this  act^ 
The  qualification  is  threefold ;  the  person  must  be  of  age, 
resident  within  the  township,  and  rated  to  the  poor  in 
the  annual  sum  of  thirty  pounds,  or  possessing  certain 
IHX»perty.  This  declaration  is  too  general,  it  alleges,  that 
the  defendant  having  none  of  those  requisites  has  become 
liable  to  the  penalty.  It  ought  to  specify  the  particular 
ground  c^  disqualification  upon  which  the  plaintiff  relies. 
The  effect  is  to  impose  considerable  hardship  on  the  de- 
fendanty  for  if  the  plaintiff  &il  as  to  one  ground,  he  may 
lesort  to  another.  In  Stephen  an  Pleading  (a),  it  is  said, 
with  respect  to  the  rule,  that  pleadings  must  not  be  double. 
*^This  rule  applies  both  to  the  declaration  and  subsequent 
pleading.  Its  meaning  vrith  respect  to  the  former  is,  that 
the  declaration  must  not  in  support  of  a  single  demand 
allege  several  distinct  matters,  by  any  one  of  which  that 
demaud  is  sufficiently  supported."  [Parkey  B. — ^This  de- 
claration is  enough  to  bring  the  case  within  the  act  of 
Parliament;  especially  as,  by  the  same  section  which  im- 

(a)  Page  279,  4th  ed. 
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1845. 


Cook 

V. 
SWUT. 


poses  the  penalty,  the  burden  of  proof  is  cast  on  the 
defendant.  FoUock,  C.  B. — The  act  says,  that  any  peison 
may  be  sued,  and  that  then  he  must  prove  his  qualification ; 
your  construction  of  the  act  would  limit  the  proof  to  one 
particular].  It  would  be  clearly  a  bad  count  to  allege  that 
the  defendant  acted  as  a  commiaBioner,  and  that  he  was  not 
twenty-one  years  of  age,  or  that  he  did  not  reside  in  the 
borough ;  or  that  be  was  not  rated  to  the  poor.  This  de- 
claration is  in  efiect  the  same.  [JParke,  B. — In  debt  on  the 
Game  Acts,  the  declaration  never  stated  in  what  way  the 
defendant  was  not  qualified].  Secondly,  the  declaration  is 
defective,  in  not  alleging  that  the  defendant  acted  within 
the  county.  [Farke^  B. — Is  not  that  cured  by  the  rule  of 
Court  (a),  which  makes  the  venue  the  county  for  all 
purposes].  That  rule  does  not  affect  the  statutes  31  £liz. 
c  5,  and  21  Jac.  1,  c.  4.  [Pollock,  C.  B. — ^Those  statutes 
are  satisfied,  if  it  is  averred,  that  the  ofience  was  committed 
within  the  county.  As  the  venue  is  now  the  county,  it  is 
so  averred  in  this  declaration.  Farkey  B. — You  had  better 
amend.] 

Amendment  accordingly. 


(b)  Reg.  Gen.,  H.  T.  4  Wm.  4»  part  11.  r.  ». 


Where  a 
▼erdict  has 
been  found 
for  one  of 
several  de- 
fendants, and 
affainst  the 
others,  and  the 
latter  apply  to 
set  it  aside ; 
the  rule  should 
call  on  the 
successful 
defendant,  as 
well  as  the 
plaintiff,  to 
shew  cause. 


Belcheb  t;.  Maonat  and  Others. 

1.N  this  case  a  verdict  bad  been  found  for  one  of  several 
defendants,  and  against  the  others.  The  latter  afterwards 
obtained  rules,  calling  on  the  plaintiff  to  shew  cause  why 
the  verdict  for  the  plaintiff  should  not  be  set  aside,  and  a 
new  trial  had. 

On  the  rules  coming  on  for  argument, 

IVatson,  (with  whom  was  Humfrey),  objected  to  the  form 
of  the  rales,  on  the  grounds,  first,  that  they  only  proposed 
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to  set  aside  part  of  the  aetnal  finding ;  and,  secondly,  that 
the  defendant  in  whose  fitvour  the  verdict  had  been  found 
was  entitled  to  be  heard,  before  the  Court  could  disturb  the 
verdict  He  dted  Doe  d.  Dudgeon  v.  Martin  {a\  in  which 
it  was  held  that  the  Court  could  not  on  motion  grant  a 
new  trial  as  to  one  defendant,  where  a  verdict  has  been 
found  against  him,  and  for  the  other  defendants. 

He  Court  directed  the  rules  to  be  amended,  by  calling 
on  the  defendant  in  whose  fevour  a  verdict  had  been  found, 
as  well  as  the  plainti£P,  to  shew  cause  why  the  verdict 
duMild  not  be  set  aside. 

•^  AsUe,  vol.  2,  p.  678 ;  See  S.  C.  13  M.  &  W.  811.  *^^^ 
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Belchbk 

o. 

Mag  NAY 

and  Others. 


EccLES  and  Another  v.  Harpxjr. 


tfe,  /^  ^^TK^z^ 


1  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  Where  a  rule 
why  the  Master  should  not  review  his  taxation.  The  action  loiute  for  a 
was  brought  on  a  policy  of  insurance,  and  a  verdict  found  ^^^"^i^^ 
for  the  plaintiiOP.    The  defendant  obtained  a  rule  nisi  to  set  ""^^  ®/  *^« 

^  ^  ^  costs  of  the 

aade  the  verdict,  and  for  a  new  trial,  which  rule  was  after-  rule,  neither 
wards  made  absolute,  "  the  costs  to  abide  the  event,**  (no  to  them, 
inention  being  made  as  to  the  costs  of  the  rule).     On  the 
second  trial  a  verdict  was  found  for  the  defendant,  and  the 
Master  allowed  him  the  costs  of  the  rule. 

Ifoifm  shewed  cause.  The  party  who  eventually  suc- 
ceeds upon  a  new  trial  is  entitled  to  the  costs  of  the  rule 
for  that  purpose.  In  Pugh  v.  Kerr  (a),  Aldersan^  B.,  says, 
"the  costs  of  all  interlocutoiy  proceedings,  (which  are  not 
otherwise  provided  for),  are  costs  in  the  cause,  and  this  is 
certified  to  us  by  the  Masters  of  all  the  Courts,  as  being  the 


/  (a)  6  Dowl.  219 ;  S.  C.  6  M.  &  W.  17.  - 


^ 
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1845.        understood  practice."    Augten  v.  GMs(a)  will  peiluips  be 
^^j^g^       eited  on  the  other  side. 

and  Another 

Hakpue.  Cromptan^  contri^  was  not  called  upon. 

PoLiiOCK,  C.  B. — The  word  ^^  costs"  means  costs  of  the 
cause.  Where  a  rule  is  made  absolute  for  a  new  trial,  and 
nothing  is  sidd  about  the  costs  of  the  rule,  neither  party  is 
entitled  to  them. 

Rule  absolute* 

y^  (a)  8  T.  R.  619. 


*//?.  /4^ mrfy:-^^^ -  Playfair  v.  Musgrove  and  Another. 

Asberiffwho  TRESPASS  for  breaking  and  entering  the  plaintiff's 

cation  a  lease  dwell ing-house,  and  continuing  therein  for  a  long  space  of 

TO  ^^b^to**  ^™®»  *^  ^^'»  ^^^  three  months;  and  seizing  his  goods, 

remain  on  the  Xhe  defendants  pleaded,  first,  not  guilty ;  secondly,  that 

the  purpose  of  the  dwelling-house  in  the  declaration  mentioned,  was  not 

tS^nl?nr  ^^^  dwelUng-house  of  the  plaintiff;  thirdly,  a  justification 

and  putting  ^  sheriff,  under  a  writ  of  fieri  fiicias  issued  on  a  iudinnent 

theporcnaser  '           ^     ^               ^                                                  •*      o 

in  poneasion.  against  the  plaintiff,  by  virtue  of  which  writ  the  defendants^ 

do  10,  be  is  ss  sheriff,  at  the  said  time^  when,  &c.,  seized  and  took  a 

DaM*at°br*'  certain  lease  or  instrument  of  demise  in  writing,  under  and 

suit  of  the  \y»  virtue  of  which  the  plaintiff  held  and  was  possessed  of 

execution  ,                                , 

debtor,  if  in  the  Said  dwelling- house,  as  in  the  declaration  mentioned, 

alTbougrtbe  for  a  Certain  term,  to  wit,  the  term  of  ten  years ;  that  after- 

premises  bave  ^^f^jg  ^nd  before  the  return  of  the  writ,  the  defendants  sold 

been  sold  and  ^     ^              ^      ^         ^      ^ 

transferred.  the  same  and  the  plaintiff's  said  interest  in  the  said  term, 

Wb«ro  a 

lease  is  uken  and  continued  in  possession  of  the  said  dwelling-house  ibr 

^^STshelifT,  ^^^  further  execution  of  the  said  writ,  and  committed  the 

the  interest  in  ^^  allesed  trespasses  under  and  by  virtue  of  the  said 

it  remains  m  . 

tbe  execution  writ,  &C. 

debtor  until 

actus!  assignment  to  the  purchaser. 
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The  plaiDtifF  joined  issue  on  the  two  first  pleas,  and  to  18^* 

the  third,  replied  by  way  of  new  asmgnment,  that  after  the  ^laywIul 

defendants  had  seized  and  taken  in  ezecntion.  and  sold  the  .  _  ^- 


lease  as  in  the  said  plea  mentioned,  and  after  the  ex-  and  Aaotlier. 
piration  of  a  reasonable  time  for  selling  the  same,  the  de- 
fendants did  not  depart  from  the  said  dwelling-house ;  but 
OD  the  contrary  thereof,  the  defendants,  on  the  several  days 
and  times  in  the  declaration  mentioned,  the  same  being 
after  the  defendants  had  seized  and  taken  in  execution  and 
sold  as  aforesaid,  and  after  the  expiration  of  such  reasonable 
time  as  aforesaid,  broke  and  entered  the  sidd  dwellii^ 
house;,  and  stayed  therein  for  a  long  space  of  time,  to  wit, 
three  months. 

To  this  new  assignment  the  defendants  pleaded,  first,  not 
goihy ;  secondly,  that  at  the  time  of  committing  the  said 
trespasses,  the  said  dwelling-house  was  not  the  dwelling- 
house  of  the  plaintiff,  modo  et  fortnL 

At  the  trial  before  PoUoeky  C.  B.,  it  appeared  that  the 
plaintiff's  interest  in  the  lease  had  been  seized  by  the  sheriff 
under  a  fieri  fiicias,  and  sold  by  auction ;  but  no  assignment 
had  been  made  by  him  to  the  purchaser. 

The  jury  found  the  three  first  issues  for  the  plaintiff, 
with  \0L  damages,  and  for  the  defendants  on  the  second 
plea  to  the  new  assignment,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him  on  that  issue. 

A  rule  nisi  having  been  obtained  accordingly, 

Jerms  and  Kennedy  shewed  cause.  The  defendants,  as 
sheril^  were  justified  in  remaining  on  the  premises  for  the 
pnipoee  of  perfecting  the  sale  by  delivering  possession  to 
the  purchaser.  In  Taylor  v.  Cole  (a),  Butler^  J.,  says,  ^*  It 
seems  to  me  that  where  there  is  a  tenant  in  possession,  and 
the  execution  is  gainst  the  landlord,  whose  term  is  to  be 
sold,  the  tenant  cannot  be  turned  out  of  possession :  but  it 

y^{a)  3  T.  R.  298. 
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1845.  is  Teiy  difiierent  ftom  the  present  case,  wbeie  the  debtor 

^pI^^Xwm  "'""^'^  ^  ^  poosessioD.    In  soch  esse  I  incline  to  think 

«•  that  the  sheriff  may  turn  him  oot  of  possession.^     [PoBock^ 

and  AnothOT.  C.  B. — With  respect  to  gooda^  after  seixore  bj  the  sheriff 


and  before  actual  ssle,  the  goods  are  in  costodi&  lepa; 
suppose  at  that  time  the  goods  were  taken  bj  a  third  party, 
oookl  not  the  execution  debtor  maintain  an  action  ?]  Bare 
possession  would  be  sufficient  as  against  a  wrong  doer,  but 
a  person  having  tide  might  justify.  This  term  of  years  is  a 
chattel  interest,  and,  by  analogy  to  the  case  of  goods,  the  mo- 
ment the  sheriff  has  sold  it,  the  title  of  the  execution  debtor 
is  divested.  If  the  word ''  sold  "  means  a  perfect  assignment^ 
it  is  clear  that  the  plaintiff  has  no  right  of  action ;  but  if  it 
means  only  a  sale  not  perfiscted  by  assignment,  then  the 
property  is  in  the  sheriff.  [Alderson,  B. — ^A  ssle  by  a 
sheriff  is  not  complete  until  assignment.]  For  some  pur- 
poses the  property  in  goods  seized  remains  in  the  debtor 
until  actual  sale ;  Gikt  v.  Graver  (a).  Suppose  the  ques- 
tion had  arisen  between  landlord  and  tenant,  the  mere  £M:t 
of  the  latter  being  in  possession  after  the  expiration  of  his 
term  would  not  have  enabled  him  to  maintain  trespass 
against  his  landlord  who  entered;  Tauniom  v.  Costar  (b): 
unless,  indeed,  he  expelled  the  tenant  by  force;  Newton 
V.  Harland{e).  A  party  having  the  legal  title  may  after 
entry  maintain  trespass  against  a  pexson  wrongfolly  in 
possession  at  the  time  of  entry,  and  continuing  in  such 
possession  afterwards ;  Butcher  v.  Butcher  (d).  If  the 
sheriff  sells  a  term  of  years  and  then  goes  out  of  office, 
he  may  nevertheless  execute  an  assignment ;  Doe  d.  Stevens 
V.  Donston  (e).  The  term  must  exist  in  some  person,  it 
cannot  be  in  the  execution  debtor,  because  it  is  taken  out 
of  him  by  the  law ;  it  cannot  be  in  the  purchaser,  because 

V  (a)  9  Bing.   128;    See   S.  C.  l  gcott.  N.  R.  474. 

2  M.  &  Scott,  197.  >/\d)  7  B.  &  C.  399;  See  S.  C. 

/  (6)  7  T.  R.  431.  1  M.  &  R.  220. 

/(c)  1  M.  &  G.  644  f  See  S.  C.  •^(e)  1  B.  &  A.  230. 
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tiiere  is  no  aasigninent  to  him ;  it  fbllows  then  that  it  must       1845. 

be  in  the  sheriffi     [AUeraonf  B. — If  the  property  is  in  the     pj^^f^^ 

sberifl^  it  would  require  an  assignment  to  get  it  back  again  «• 

if  the  execution  were  set  aside.]     The  sheri£P's  title  is   ud  AnotiMr. 

jNununoont  to  that  of  the  debtor,  and  can  only  be  divested 

by  assignment,  or  supersedeas  of  the  execution*     A  debtor 

wiM»e  goods  are  seiied  cannot  maintain  trespass  against  the 

sheriff  for  anything  done  by  him  to  the  goods,  between  the 

time  of  seizure  and  sale ;  the  same  rule  of  law  will  apply  to 

a  term  of  yeaxa.     [AUersan,  B. — If  the  property  passes  by 

the  assignment  from  the  execution  debtor  to  the  vendee,  it 

cannot  be  in  the  sheriff.    Is  the  sheriff  anything  more  than 

an  instrument  for  transferring  the  property  from  the  debtor 

to  the  vendee  ?  if  so,  the  house  remains  the  house  of  the 

debtor,  until  it  becomes  the  property  of  the  vendee.]     The 

sheriff  has  a  twofold  duty  to  perform ;  first,  to  remain  in 

the  house  for  the  purpose  of  selling  the  term  to  the  best 

bidder;  and  secondly,  to  transfer  it  to  the  purchaser.     It  is 

true  that  any  sort  of  possession  is  sufficient  to  support 

trespass  as  against  a  wrong  doer;  but  in  this  case  the  sheriff 

cannot  be  considered  a  wrong  doer,  for  he  is  obliged  to  be 

in  the  house  for  the  purpose  of  executing  his  du^  under 

the  writ;  and  the  case  of  Doe  d.  Stevens  v.  Danstan,  shews 

that  be  is  not  obliged  to  assign  at  the  time  of  the  sale. 

[Hate,  B.— The  case  of  The  Kmgi  v.  Deane  (a),  is  against 

you;  there  it  was  held  that  a  sheriff  who  sells  a  lease  or 

term  of  years  under  a  fi.  fa.,  cannot  put  the  person  out  of 

poaieasion  and  the  vendee  in;   but  that  the  latter  must 

bring  his  ejectment]  That  must  be  understood  of  a  forcible 

expulsion;  for  in  Taylor  v.  Cole(h\  it  was  determined  that 

the  sheriff  may  justify  expelling  the  defendant  peaceably. 

lliey  also  referred  to  Cam.  Dig,  tit,  ^^ExecuHan,^  (C.  6); 

-ffiy  V.  Moarhause{c);  Harrieon  v.  Dixon(d)» 

*^  (<)  2  Show.  88.  S  Seott,  156. 

^  {b)  3T.  R.  298.  ^{d)  Ante,  vol.  1,  p.  454;  See 

•(e)  6 Btag.  N.  C.  52 ;  See  S.  C      S.  C.  12  M.  &  W.  142. 
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Hurhfrey  (with  whom  was  Peacock\  to  support  the  rule, 
referred  to  Broume  v.  Dawson  {a),  and  was  stopped  by  the 
Court. 

PoLLOCKi  C.  B. — The  rule  must  be  absolute.  The 
question  is^  whether  the  pliunti£Por  defendants  be  entitled  to 
a  verdict  on  the  second  plea  to  the  new  assignment,  which 
is  pleaded  to  the  third  original  plea?  (His  Lordship  then 
stated  the  pleadings.)  It  seems  to  me  to  make  no  difference 
whether  the  word  ^^sold"  is  to  be  understood  as  an  actual 
assignment  by  the  sheriff  to  the  purchaser,  or  only  as  an 
inchoate  act,  done  by  putting  up  the  premises  for  sale,  the 
transfer  not  being  perfected;  because  in  the  case  of  an 
actual  transfer,  the  sheriff  having  performed  all  that  is 
required  of  him,  is  functus  officio,  and  has  no  right  to  stay 
on  the  premises.  If,  on  the  other  hand,  the  word  sale  is 
to  be  understood  not  as  an  actual  assignment,  undoubtedly 
the  house  was  still  the  plaintiff's,  as  the  property  in  it  had 
not  passed  out  of  him.  I  cannot  accede  to  the  suggestion 
that  the  term  vested  in  the  sheriff.  It  is  clear  that  the  term 
remained  in  the  original  lessee,  until  an  actual  assign- 
ment by  the  sheriff.  I  therefore  think  the  rule  roust  be 
absolute. 


Aldebson,  B. — I  am  of  the  same  opinion.  The  plaintiff 
complains  against  the  sheriff  that  he  remained  in  the  house 
a  longer  time  than  was  reasonable  for  the  purpose  of  exe- 
cuting the  writ,  and  afber  he  sold  the  property.  The 
sheriff  says,  ^*  I  did  not  remain  an  unreasonable  time," 
(which  is  found  against  him)  ''and  though  I  did  remain, 
it  was  not  the  plaintiff's  house."  The  question  then  is, 
whether  the  house  is  the  plaintiff's  house  as  against  the 
sheriff,  who  clearly  has  no  right  to  be  there  sftet  he  has 
disposed  of  the  premises  ?  The  sheriff  has  a  right  to  remain 
for  tlie  purpose  of  executing  the  writ,  but  not  after  the 

^  {a)  12  A.  &  E.  624 ;  See  S.  C.  4  P.  &  D.  355. 
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proper^  is  sold.     If  there  were  an  asognment  to  the  pur-       1845. 

chaser>  the  sheriff  does  not  claim  to  act  under  him,  and,  ^^iT'^      ' 
therefore,  had  no  right  to  remain  on  the  premises ;  if  there  «• 

weie  no  assignment,  the  property  remains  m  the  plaintiff,  and  Another. 

RoLFE,  B. — ^I  am  of  the  same  opinion.  The  language  of 
the  plea  is,  that  ^'afterwards  and  before  the  return  of  the 
writ,  he  sold  the  premises  with  the  plaintiff's  interest  in 
the  term."  The  first  question  is,  what  is  the  meaning  of 
the  word  ''sold?"  In  my  opinion  it  means  '^ bargained 
and  sold."  I  do  not  understand  how.  in  law  there  can  be  a 
sale  of  a  chattel  real,  otherwise  than  by  an  instrument 
under  seal;  anything  but  that  is  only  a  contract  of  sale. 
The  word  ^sold"  must,  therefore,  mean  *'  sold"  in  the  only 
sense  in  which  the  law  would  adopt  it,  namely,  a  complete 
bargain  and  sale.  The  plea  does  not,  indeed,  say  to  whom, 
and  might  perhaps,  for  that  reason,  be  subject  to  special 
demurrer.  The  defendants,  therefore,  having  sold  and 
assigned,  (for  that  is  the  meaning  of  the  plea)  the  plaintiff 
says,  that  after  the  defendants  seized  and  sold,  they  remained 
on  the  premises  an  unreasonable  time.  The  answer  to  that 
is,  that  the  dwelling-house  was  not  the  dwelling-house  of 
the  plaintiff.  I  think  that  position  is  not  made  out;  it 
was  the  dwelling-house  of  the  plaintiff  when  the  sheriff 
bq;an  to  execute  the  writ  I  come  to  the  conclusion 
which  I  have  formed,  by  considering  how  the  case  would 
have  stood  if  no  goods  had  been  in  the  dwelling-house,  and 
the  sheriff  had  had  nothing  to  do  but  to  sell  the  lease, 
would  that  authorize  him  to  enter  the  house  ?  Certainly 
not;  for  the  dictum  of  ^uZbr,  J.  (a),  which  has  been  cited, 
is  not  stated  with  much  confidence,  nor  was  it  necessary  for 
the  decision  of  the  case.  It  is  said  that  it  has  never  been 
overruled, — ^but  has  it  ever  been  acted  on?  It  would  be 
strange  if  under  a  fieri  facias  a  sheriff  should  be  able  to . 
execute  an  habere  facias  possessionem.    The  proper  course 

^(fl)  Iq  Taylor  v.  Cole,  3  T.  R.  298. 
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is  to  sell,  that  is^  to  give  the  poxcbaser  a  right  of  possearion, 
which^  if  he  be  opposed,  he  must  enforce  by  ejectment. 

Platt,  B. — This  is  an  action  for  breaking  and  entering 
the  plaintiff's  dwelling-house.  The  defendants  justify 
under  a  writ  of  fieri  fiicias,  and  to  that  plea  there  is  a  new 
assignment,  putting  entirely  out  of  the  question  all  the  &ct8 
stated  in  the  plea.  That  new  assignment  in  effect  is,  that 
after  the  execution  of  the  writ,  and  after  the  expiration  of 
a  reasonable  time,  the  sheriff  again  entered  the  plaintiff's 
dwelling^^house.  To  that  the  defendants  plead  that  the 
plaintiff  was  not  possessed  of  the  dwelling-house.  The 
question  therefore  is,  whether  under  these  circumstances 
the  plaintiff  was  possessed  of  this  dwelling-house  as  against 
the  sheriff.  Unless  the  sheriff  can  say  ^'because  I  have 
sold  this  lease,  and  have  not  assigned  it,  I  have  a  right  to 
go  upon  the  premises,''  he  is  a  trespasser  as  much  as  any 
third  person  who  might  have  entered.  Could  any  third 
person  have  entered  on  the  premises,  and  say  that  the 
plaintiff  was  not  in  possession  of  the  house  in  question, 
because  the  sheriff  had  been  there  before,  and  sold  the 
lease  ?  If  a  stranger  could  not,  why  could  the  sheriff? 
Perhaps  he  might  have  a  right  to  enter  for  the  purpose  of 
taking  the  lease,  or  in  furtherance  of  the  sale,  provided  he 
does  not  stay  there ;  but  the  foot  of  having  sold  the  pre- 
mises, does  not  entide  him  to  remain;  if  it  did,  he  might 
always  keep  possession,  by  refusing  to  assign.  Though  the 
property  has  been  sold,  it  seems  to  me  that  as  against  the 
sheriff,  the  plaintiff  must  be  considered  the  owner.  It  has 
been  uiged  in  argument,  that  the  sheriff  has  a  right  to 
put  the  vendee  in  possession,  and  on  referring  to  7%2tf« 
Practice  (a),  I  find  it  so  laid  down,  and  the  authority  which 
is  cited  for  that  position  is  Taylor  v.  ColeiP).  But  that 
case  is  certainly  no  authority.     Nobody  can  doubt  that  if 


(a)  See  Tidd^s  Pract.  vol.  2,  p.  1004,  9tb  ed. 
/^{b)  3  T.  R.  398. 
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tbe  ezecotioD  debtor  consents  to  go  out,  and  the  sherifF       1845. 

pats  the  vendee  in  poesoflpion,  leave  and  license  would  be  pj][^^^][^ 
an  BDBwer.  «• 

-.     -         ,        -  McsnROlTE 

Rule  absolute.  and  Another. 


In  re  Cobbett.  y^-  /^^-MTK  f/S^* 

Jf^ILLIAM  COBBETT  had  been  originally  committed  where  the 
to  prison  for  a  contempt  in  not  putting  in  an  answer  to  a  ^i^<^h«b«Ms 
bill  filed  on  the  equity  side  of  this  Court  by  one  Oldfield*  <»T?>?  »4 

,  roWiciendum 

When  the  equity  jurisdictioQ  of  this  Court  was  abolished,  to  usue,  with 
Cobbett  was  detained  in  custody  by  order  of  the  Court  ^^^n-  * 
of  Chancery,  to  which  Court  the  cause  was  transferred,  ^•'^c^  ™ 

•^ '  opposing  the 

In  Easter  Term  last,  this  Court,  on  the  application  of  Pfisoner's 
Cobbett,  granted  a  rule  for  the  issuing  of  a  writ  of  habeas  the  latter 'is 
corpoB  ad  subjiciendum,  and  required  that  notice  thereof  hiT^ll^r^ 
stioukl  be  given  to  Oldfield.     On  the  return  of  the  writ,  custody,  the 

*^  Court  do  not 

Oldfield  appeared  and  opposed  Cobbett's  discharge,  when  allow  the  costs 
the  Court  remanded  him  to  his  former  custody,  and  ordered  gHioiL  ^^ 
Urn  to  pay  the  costs. 

FaMey  had  obtained  a  rule  nisi  to  rescind  so  much  of 
tliat  rule  as  related  to  the  payment  of  costs ;  against  which 

Martm  shewed  cause.  The  Court  has  the  same  power 
to  award  costs  in  this  case  as  in  any  other  rule.  [Rolfe,  B. — 
Oldfield  was  not  bound  to  appear:  he  was  only  placed  in  a 
pontion  to  do  so  if  he  thought  proper.]  It  was  necessary 
for  the  purposes  of  justice  that  he  should  appear.  [Rolfe,  B. — 
The  Court  might  have  decided  on  the  inspection  of  the 
wammt.] 

J^tthl^,  in  support  of  the  rule,  submitted  that  in  a  case 
Kke  the  present,  the  Court  of  Queen's  Bench  never  allowed 

CQitSL 
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Aldebson,  B. — We  are  disposed  to  adheie  to  the  practice 
of  the  Court  of  Queen's  Benchy  and  have  sent  to  inquire 
what  it  is ;  the  officer  reports  that  costs  are  never  given  in 
such  cases.    The  rule  must  be  absolute. 


Feb  Curiam. 


Rule  absolute. 


yS'  /^9pint7^^'  LuMLEY  r.  Duboubo. 

JIN  this  case  a  rule  nisi  for  judgment  as  in  case  of  a 
nonsuit  had  been  discharged,  upon  the  plaintiff's  giving  a 
peremptory  undertaking  to  proceed  to  trial  at  the  London 
sittings  after  Easter  Term.  The  plaintiff  accordingly  gave 
notice  of  trial,  entered  the  cause,  and  carried  in  the  record 
in  due  time.  The  cause  was  made  a  special  jury,  but  it 
was  expressly  sworn  that  it  was  not  for  the  purpose  of 
delay.  Two  days  only  were  appointed  for  the  sittings,  and 
from  press  of  business,  the  cause  could  not  be  tried,  and 
was  marked  in  the  Marshal's  book  as  a  remanet  to  the 
sittings  after  the  present  Trinity  Term.  The  defendant, 
plaintiff.  And  on  the  second  day  of  this  Term,  obtained  a  rule  absolute 
for  judgment  as  in  case  of  a  nonsuit,  upon  the  usual  affidavit 
that  the  plaintiff  had  made  de&ult,  and  had  not  proceeded 
to  trial  pursuant  to  his  peremptory  undertaking.  Judgment 
having  been  signed, 

Barstowj  on  the  29th  of  May,  obtained  a  rule  calling  on 
the  defendant  to  shew  cause  why  that  rule  should  not  be 
discharged,  and  the  peremptory  undertaking  enlarged  to 
the  sittings  after  the  present  Term.  On  shewing  cause, 
affidavits  were  produced  on  behalf  of  the  defendant,  which 
stated  that  notice  of  trial  was  given  on  the  2nd  of  May, 
but  that  the  cause  was  not  entered  for  trial  until  the  8th  of 
May,  which  was  the  last  day  for  entering  causes  for  trial  at 


A  plaintiff 
being  under 
a  peremptory 
undertaking 
to  trjata 
particular 
sitting,  entered 
his  cause 
accordingly ; 
but  in  con- 
sequence of 
the  press  of 
business  it 
was  made  a 
remanet: 
Hdd,  that 
there  was  no 
default  on  the 
part  of  the 


havinff  ob- 
tunea  arule 
absolute  for 
judgment  as 
m  case  of  a 
nonsuit,  the 
Court  set  it 
aside.  . 

T^ u  «_  ^y^ 


^.— . 


—  <f» 
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those  sittings:  that  the  cause  was  number  twenty  on  the  1845. 
list,  and  that  only  five  causes  remained  undisposed  of  at  Lumley 
those  sittings :  that  although  the  rule  for  a  special  jury  was  9- 

obtained  on  the  9th  of  May,  it  was  not  served  until  the 
12th,  and  that  no  appointment  to  nominate  a  jury  had 
been  served* 

Offk  shewed  cause.  The  plaintiff  not  having  performed 
his  undertaking,  the  defendant  was  entitled  to  judgment 
A  peremptory  undertaking  is  an  undertaking  to  try 
absolately.  It  is  only  allowed  to  be  given  by  fiivour  of 
the  Court,  at  the  time  when»  in  strictness,  the  defendant 
has  a  right  to  judgment  as  in  case  of  a  nonsuit  Besides, 
the  affidavits  shew  that  the  plaintiff  has  not  used  due 
diligence  in  expediting  the  trial  of  the  cause ;  for,  by 
delaying  to  enter  it  until  the  last  day,  it  necessarily  stood 
low  in  the  list,  and,  in  addition  to  that,  he  has  impeded  the 
trial  by  making  the  cause  a  special  jury.  There  are  two 
authorities  expressly  in  point  In  Ward  v.  Tymer(a),  a 
nile  nisi  for  judgment  as  in  case  of  a  nonsuit  was  dis- 
chaiged,  on  a  peremptory  undertaking  by  the  plaintiff  to 
try  at  the  then  next  Summer  Assizes.  The  plaintiff  took 
down  the  cause  for  trial  pursuant  to  his  undertaking,  but 
m  consequence  of  the  sudden  illness  of  the  Judge,  the 
eaose  could  not  be  tried,  and  was  made  a  remanet  The 
phdntiff  made  no  application  to  enlarge  his  peremptory 
ondertaklng,  but  after  giving  notice  of  trial  for  the  ensuing 
Spring  Assizes,  withdrew  the  record.  In  the  following 
Easter  Term,  the  defendant  obtained  a  rule  absolute  for 
jodgment  as  in  case  of  a  nonsuit,  and  a  rule  nisi  having 
been  granted  to  set  aside  that  judgment,  Coleridge^  J.,  in 
delivering  judgment,  said,  ^^  here  the  plaintiff  had  fiuled  to 
take  the  cause  down  for  trial,  and  had  been  in  default,  and 
the  defendant  consequently  had  his  right  to  his  remedy 
under  the  statute,  and  had  a  rule  nisi  accordingly.     That 

v/(a)  5DowL32. 
VOL.  ni.  Q  D.   &   L. 
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rale  was  dischai^ed,  not  becaose  it  was  improperly  obtained^ 
but  on  condition  of  the  plaintiff  undertaking  to  try  the 
action  at  the  next  assizer  Then  comes  the  question 
whether  there  was  any  default  on  the  part  of  the  plaintiff 
at  the  next  aarizes.  In  one  sense  there  was  none,  as  there 
was  no  moral  fault,  and  no  neglect  on  his  part;  but  in  the 
sense  of  a  condition,  it  was  a  peremptoiy  undertaking  to 
be  responsible,  though  he  had  no  control  over  the  circum- 
stances which  prevented  the  trial.  The  pluntiff  should 
have  applied  in  Michaelmas  Term  to  enlarge  his  peremptory 
undertaking,  and,  if  that  had  been  done,  no  doubt  the 
Court  would  have  looked  into  all  the  &ct8  of  the  case. 
The  only  use  of  the  subsequent  default  is  to  see  how  fitf 
the  plaintiff  may  be  excused,  and  whethar  he  is  entitled  to 
any  extension  of  time.  I  think,  therefore,  that  the  case  of 
Gilbert  v.  Kirhland  {a)  does  not  apply,  and  that  it  was  not 
an  irregularity  for  the  plaintiff  to  sign  judgment  as  in  case 
of  a  nonsuit,  two  Terms  after."  That  case  was  referred 
to,  and  its  authority  recognised,  in  a  recent  case  in  the 
Common  Pleas ;  Petrie  v.  CuBen  (&).  There  the  plaintiff  was 
under  a  peremptory  undertaking  to  try  at  the  sittings  after 
Trinity  Term.  The  11th  of  June  was  the  last  day  for 
entering  causes  for  the  nttings;  and  it  appeared  fiom  the 
affidavits  on  the  part  of  the  defendant,  that  the  plaintiff 
did  not  enter  his  cause  till  just  before  the  closing  of  the 
office,  in  the  evening  of  that  day.  At  the  fdttings,  the 
cause  was  made  a  remanet,  but  it  appeared  that  if  it  had 
been  entered  on  the  morning  of  the  11th  of  June,  it  wouki 
have  been  tried.  On  the  first  day  of  the  ensuing  Michaelmas 
Term,  the  defendant  obtained  a  rule  absolute  for  judgment 
as  in  case  of  a  nonsuit,  which  the  Court  refosed  to  set 
aside. 

HoggvMy  who  appeared  to  support  the  rule,  was  not 
called  upon. 

/(a)  2  Dowl.  153. 

^  ^(6)  Ante,  voL  2,  p.  604;  S.  C.  8  Scott,  N.  R.  r05. 
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Pollock,  C.  B. — We  had  occasioii  a  few  days  ago  to        1845. 
look  into  the  fonn  of  a  peremptory  undertaking ;  and,  at      lumliw 
that  time,  the  case  of  JPeirie  v.  CuUen  was  referred  to.  and     _   ^' 
ooDffldered  by  the  Court  (a).     On  inquiry,  we  found  that 
that  caae  was  decided  on  the  special  circumstances  of  the 
case,  there  haying  been  oUt  actual  neglect  on  the  part  of 
the  plamtiff  to  try.     A  plaintiff  who  gives  a  peremptory 
undertaking,  tiiereby  undertakes  to  proceed  to  trial  ac- 
eofding  to  the  course  and  practice  of  the  Court ;   how 
then  can  it  be  said  that  he  neglects  to  do  so,  when  he  is 
ready  to  tiy,  but  is  prevented  from  trying  by  the  illness 
or  act  of  the  Judge,  and  the  cause  is  in  consequence 
made  a  remanet  ?    Then  it  is  argued,  that  in  the  present 
case  at  least,  the  plaintiff  has  been  guilty  of  n^ect ;  for 
if  he  had  entered  the  cause  sooner,  it  might  have  been 
tried.    But  it  should  be  borne  in  mind,  that  the  course 
and  practice  of  the  Court  is  the  right  of  the  suitor,  and 
if  by  that  practice  a  party  is  allowed  a  certain  time  to 
enter  lus  cause  for  trial,  he  is  entitled  to  the  whole  of  that 
time.     It  cannot  be  negligence  in  a  suitor  to  make  use  of 
that  to  which  of  right  he  is  entitled,  and,  were  we  to  hold 
otherwise,  it  wouki  lead  to  endless  inquiries.     The  law 
aOows  a  plaintiff  a  certain  number  of  days  to  declare,  and 
it  might  as  well  be  said  that  he  was  guilty  of  negligence, 
because  he  did  not  declare  until  the  last  of  them.     The 
circumstanoe  of  the  plaintiff  having  obtained  a  special  jury, 
seems  to  me  to  make  no  difference  in  this  req^ct.     The 
present  rule  will,  therefore,  be  absolute  to  set  aside  the 
judgment  which  has  been  signed,  and  enlarge  the  peremp- 
tory undertaking  until  the  sittings  after  the  present  Term, 
bot  without  costs* 


(a)  The  point  came  immediately  Can^any  v.  Leitng:  on  both  of 
befinre  the  €!oart  on  tbe  39tb  of  which  occasions,  the  Court  ex- 
May,  in  a  case  of  Loud  v.  Green;  pressed  its  dissent  from  the  doc- 
and,  on  the  7th  of  June,  io  a  case  trine  laid  down  in  Petrie  v. 
of  Tie  Pacific  Steam  NamgaHon,      CuUen. 

o  2 
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1845.  Aldebson,  B. — ^I  am  of  the  same  oiHnion.     It  is  always 

^[^^y      beneficial  to  go  back  to  original  materials^  therefore  let  us 
^  '•  see  what  is  the  lanimaffe  of  the  statute  upon  which  the 

practice  in  question  is  foonded.  The  first  section  of  the 
14  Geo.  2,  c.  17,  enacts,  that  where  any  issue  is  joined  in 
any  action  or  suit  at  law,  in  any  of  his  Majesty's  Courts  at 
Westminster,  &c.,  and  the  plaintiff  in  any  such  action  or  suit 
"  shall  neglect  to  bring  such  issue  on  to  be  tried  according 
to  the  course  and  practice  of  the  s»d  Courts  respectively, 
it  shall  and  may  be  lawful  for  the  Jodge  or  Judges  of  the 
said  Courts  respectively,  at  any  time  after  such  n^ect, 
upon  motion  made  in  open  Court  (due  notice  having  been 
given  thereof)  to  give  the  like  judgment  for  the  defendant  or 
defendants  in  every  such  action  or  suit,  as  in  cases  of  nonsuit, 
unless  the  said  Judge  or  Judges  shall,  upon  just  eause  and 
reasonable  terms,  allow  any  fiuther  time  or  times  for  the 
trial  of  such  issue ;  and  if  the  plaintiff  or  plaintiflb  shall 
neglect  to  try  such  issue  within  the  time  or  times  so  allowed, 
then  and  in  every  such  case,  the  said  Judge  or  Judges  shall 
proceed  to  give  such  judgment  as  aforesaid.''  How  can  a 
plaintiff  be  said  *^  to  neglect  to  try  an  issue,"  when  the 
cause  of  its  not  being  tried  was  the  act  of  the  Judge,  ovei 
which  he  had  no  control?  It  is  signed  that  a  peremptoiy 
undertaking  is  an  undertaking  to  try  at  all  events;  but  that 
is  a  £aillacy,  for  the  rule  dischargii^  a  role  for  juc^gment  as 
in  case  of  a  nonsuit,  on  the  plaintiff  giving  a  peremptoiy 
undertaking,  is  in  fact  the  act  of  the  Court,  whidi  gives 
the  plaintiff  additional  time  to  try  his  cause.  There  b 
another  consideration  which  to  my  mind  is  conclusive  on 
the  subject  In  the  first  part  of  the  section,  the  Legislature 
says,  that  if  the  plaintiff  shall  ^<  neglect  to  try  the  issoe 
according  to  the  course  and  practice  of  the  Court,"  the 
Court  may  give  judgment  as  in  case  of  a  nonsuit  Now 
tiie  established  practice  is,  tiiat  where  a  plaintiff  has  made 
no  default,  but  has  taken  down  his  cause  for  trial,  and  it  is 
made  a  remanet,  the  defendant  cannot  move  for  judgment 
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$M  in  case  of  a  noDsuit,  but  his  only  coursie  is  to  try  by  1845. 
provisa  The  reason  of  that  is,  that  the  plaintiff  has  not  lumlsy 
Beglected  to  try  according  to  the  conrse  and  practice  of 
the  Court  Such  being  the  construction  which  universal 
practice  has  put  upon  the  word  ^^  neglect*'  in  the  first  part 
of  the  section,  why  should  we  be  asked  to  put  a  different 
interpretation  upon  the  same  word  in  the  latter  part  of  the 
section,  and  to  say  that  a  plaindff  who  takes  down  a  cause 
as  required  by  the  firat  branch  of  the  section,  is  not 
leflponsible  fi>r  delay  arising  from  the  act  of  others,  while 
if  he  takes  it  down  under  the  provisions  of  the  second 
fannch,  he  is  responsible.  With  all  respect  for  the  learned 
penons  who  decided  the  case,  I  cannot  assent  to  the  opinions 
ezpreased  in  JPetrie  ▼•  CtdUn  (a) ;  though  the  decision  in 
chat  case  is  not  in  strictness  applicable,  for  it  proceeded  on 
the  groond  of  positive  neglect  on  the  part  of  the  plaintiff. 
I  agree  that  the  rule  should  be  absolute,  but  without  costs. 

Platt^  K,  concurred. 

Rule  absdute  accordingly. 

•(a)  Ante,  vol.  %  p.  604. 


WmwooD  V.  Holt.  ^C-  /^  ThY^.  /^J, 

^  TREE  TEN  moved  for  a  rule,  calling  on  the  defendant  a  nile, 
to  shew  cause  why  he  should  not  pay  to  the  plaintiff  certain  panyfo^paj 
sums  of  money  pursuant  to  an  award,  and  the  Master's  >no»ey  pur. 

•'    *  suant  to  an 

allocatar  thereon.     The  object  of  the  application  was  to  award,  with  a 
issue  execution  under  the  1  &  2  Vict.  c.  110,  s.  18,  and  cutinn  under 
the  question  was,  whether  the  rule  should  be  absolute  in  *^®  l^.^  ^^^^' 
the  first  instance?    The  motion  was  made  on  affidavit  ^u^f^i^i^nly; 

.«  •  lilt  *****  *"®  Court 

verifying  the  award,  and  that  the  defendant  had  been  refu&ed  to 
penonally   served   with   copies   of   the   award.   Master's  ^x^  absolute, 
allocatur,  and  rule  of  Court,  and  that  the  money  had  been  J^^^J^^|L 

duly  demanded.  where  it  ap- 

peared that 
rach  ferrioe  might  be  efl'ected. 
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PoLiiOCK,  C.  B. — The  application  is  in  effect  to  torn  an 
award  into  a  judgment,  in  order  that  the  party  may  issue 
execution.  We  think  it  ought  to  be  a  role  to  shew  cause 
only. 

Rule  nifflL 

On  a  subsequent  day, 

Streeten  moved  to  make  the  above  rule  absolute,  upon 
an  affidavit  that  the  rule  had  been  served  by  leaving  a 
copy  of  it  with  the  defendant's  wife  at  his  residence,  and 
that  at  the  same  time  the  original  was  shewn  to  her. 
[Alderiotit  B. — Is  not  personal  service  indispensable?] 
The  practice  in  that  respect  seems  unsettled.  In  Jordan  t. 
Berwick  (a),  ROtesany  J.,  said,  that  as  this  was  a  new  prac- 
tice in  lieu  of  attachment,  he  thought  the  service  ou^t  to 
be  personal.  But  if  service  in  that  manner  could  not  be 
effected,  the  Court,  on  a  special  statement  of  fects,  would 
allow  such  service  as  might  seem  proper.  In  that  case^ 
however,  it  does  not  appear  that  the  defendant  had  been 
personally  served  with  a  copy  of  the  award  and  allocatur^ 
and  in  that  respect  it  is  distinguishable  from  the  present. 
On  a  similar  application  in  a  subsequent  case  of  Doe  d. 
Moody  V.  Squire  {b),  JVightmany  J.,  says,  *'  An  attachment 
is  in  the  nature  of  a  penalty  against  a  man  for  not  obeying 
that  which  is,  in  effect,  the  order  of  the  Court ;  this  rule, 
however,  is  not  of  the  same  character.  By  this  rule^  it  is 
only  sought  to  give  the  award  the  value  and  effect  of  a 
judgment  It  may  be,  that  an  attachment  will,  in  future,  be 
unnecessary  for  practical  purposes.  I  think  enough  is  done 
in  obtaining  this  rule,  vdthout  going  through  the  forms 
which  were  necessary  in  cases  of  attachment"  In  fVibon 
V.  Foster  (c),  the  Court  of  Common  Pleas  refused  to  grant 
a  rule  against  the  defendant  who  was  abroad,  the  proposed 
service  being  by  leaving  a  copy  at  his  last  known  place  of 

/(a)  I  Dowl.  271,  N.  S.  S.  C.  6  Scott,  N.  R.  936 ;  6  M, 

.^&)  2  Dowl.  327,  N.  S.  &  G.  149. 

^(fi)  Ante,  vol.  1,  p.  496;   See 
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abode  in  Ekigland,  and  by  sticking  up  another  copy  in  the       1845. 

Afaster's  oflloe.     [Al/denon^  B. — There  is  eveiy  reason  to    Vinwood 

believe  that  jou  can  serve  the  defendant  personaUy,  for  it       ^* 

appears  from  yonr  affidavit  that  you  know  where  he  resides  ? 

Piatt,  B. — How  can  you  distinguish  this  rule  from  an 

attachment,  and,  if  so,  there  must  be  personal  service.     In 

a  recent  case  of  Hawkins  v.  Benton  (a),  Patteson,  J.,  said, 

that  he  found  ''  that  the  Masters  of  the  Courts  of  Common 

Pleas  and  Exchequer,  have  usually  acted  upon  the  rule,  that 

in  iqpplications  of  this  kind,  the  same  formalities  in  service 

flhoold  in  general  be  observed,  as  in  the  case  of  a  motion 

Sir  an  attachment;  but  that  under  special  circumstances, 

tbat  stricrtness  may  be  dispensed  with.*^     Where  there  has 

been  personal  service  of  the  award  and  allocatur,  personal 

service  of  the  rule  nisi  cannot  be  necessaiy. 

AiDBBfloor,  B. — ^You  had  better  enlarge  the  rule,  and 
aer?e  it  personally. 


RoLFB,  B.,  and  Platt,  B.,  ooncurred. 


Rule  enlarged. 


X(a)  Ante,  voL  2,  p.  466. 


Lawrbnce  ».  Clabk.  </C-  /j^  PtiYH^  2^0  - 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  in  an  action 

Plea :  that  the  acceptance  was  obtained  by  the  firaud  and  7|^^^ 
com  of  the  drawer,  and  that  the  bill  was  indorsed  to  the  pleaded  fraud, 
idamtiff  without  consideration.  thanDo^v^e  to 

Replication  de  injmrift.  ESitft  i!f L 

At  the  trial  before  PcXlock,  C.  B.,  at  the  Middlesex  letter.boxof 

the  oflBce  of 
the  plaintiff'! 
attomeT  at  half-past  eight  o'clock  on  the  evening  before  the  trial,  was  too  late. 
firid^  abo,  thai  the  plaintiff  was  not  bound  to  produce  the  bill  without  notice. 
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1845.       sittings  after  Hilary  Term,  the  defendant  called  a  witness 
Lawrenck     ^  prove  the  allied  fraud,  and,  in  order  to  identify  the  bill 
^'  as  the  one  to  which  the  evidence  related,  he  called  apoa 

the  plaintiflP  to  produce  it  The  plaintiff's  counsel  contended 
that  he  was  not  bound  to  produce  it,  unless  notice  had 
been  given,  and  the  Lord  Chief  Baron  was  of  that  opinion. 
The  defendant  then  proved  that  a  notice  to  produce  the 
bill  was  put  into  a  letter-box  at  the  office  of  the  plaintiff's 
attorney,  at  half-past  eight  o'clock  on  the  evening  before. 
The  notice  was  entitled  "  In  the  Common  Pleas."  The 
Lord  Chief  Baron  ruled  that  the  notice  was  too  late,  and  a 
verdict  was  found  for  the  plaintiff.  A  rule  nisi  having 
been  granted  for  a  new  trial, 

Jervis  and  Wordsworth  shewed  cause.  First,  Retid  v^ 
Gamble  (a)  is  an  express  authority  to  shew  that  notice  was 
necessary.  There  the  notice  was  wrongly  entitled.  It  will 
perhaps  be  said,  that  the  error  could  not  mislead ;  but  in 
Harvey  v.  Morgan  (b),  a  similar  mistake  was  held  fiEital. 
l^PIattf  B. — ^There  the  notice  was  entitled  in  a  different  cause. 
Aktersorif  B. — The  question  is,  whether  the  party  has  had 
such  notice  as  to  justify  the  Court  in  admitting  secondary 
evidence  ?  Suppose  the  names  were  wrongly  spelled,  would 
the  notice  be  therefore  bad  ?  At  the  time  Harvey  v.  Morgan 
was  decided,  the  Courts  were  more  strict  as  to  these  matters 
than  they  are  at  present.]  Secondly,  the  notice  was  served 
too  late.  The  attorney  might  not  have  had  the  bill  in  his 
possession ;  and  in  that  case,  time  would  be  required  in  order 
to  communicate  with  his  client  In  Byrne  v.  Harvey  (r), 
Lord  Denman  ruled  that  a  notice  to  produce  in  a  town 
cause,  served  at  half-past  seven  on  the  evening  before  trial, 
was  too  late.  [Pollock^  C.  B.,  referred  to  Mkins  v.  Mere^ 
dith  {d).']  Holt  V.  Miers  (e)  is  also  an  authority  to  the  same 
effect. 

/ICo)  10  A.  &  E.  597,  n.  *  \d)  4  Dowl.  658. 

X(6)  2  Stark.  N.  P.  17.  (e)  9  C.  &  P.  191. 

y{c)  2  M.  &  Rob.  89. 
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Ptieniofrff^  in  support  of  the  rule.     The  notice  to  pro-       1845. 
dnce  was  sufficient.     Though  the  document  in  question    LlwMiraB 
was  not  in  issue,  it  might  be  reascxiably  presumed  that  it      c^l^^^ 
was  in  the  possession  of  the  attorney  for  the  purpose  of 
conducting  the  cause.     In  the  cases  cited,  the  documents 
required  to  be  produced  were  tradesmens'  books  and  letters, 
which  would  necessarily  be  in  the  possession  of  the  client 
lAIdersoM,  B. — ^In  George  v.  Tkanqfson  (a),  the  notice  was 
to  pioduce  the  agreement  on  which  the  action  was  brought] 
In  Gibbons  v.  PoweU{b)y  a  notice  to  produce  a  copy  of  a 
writ  of  summons,  served  on  a  clerk  at  the  office  of  the  de« 
fendant*s  attorney  at  eight  o'clock  on  the  evening  before  the 
trial,  was  held  sufficient   Secondly,  the  plidntiff  was  bound 
to  produce  the  bill  without  notice.     The  evidence  which 
the  defendant  was  about  to  produce  was  not  of  a  secondary 
nature;  it  had  no  relation  to  the  contents  of  the  bill,  but 
was  merely  a  collateral  fisust,  which  was  not  available  unless 
connected  with  the  bill     [Pollock^  C.  B. — How  can  you 
prove  the  identity  of  the  bill  except  by  its  contents?] 

Aldebson,  B. — ^The  rule  must  be  dischaiged.  In  my 
opinicMi  the  evidence  was  properly  excluded,  on  the  ground 
that  the  notice  to  produce  was  served  too  late.  In  ques- 
tions of  this  kind,  each  case  must  depend  upon  its  particular 
circumstances.  Here  the  notice  was  not  served  until  half- 
past  eight  o'clock  on  the  evening  before  the  trial.  Was  it 
then  a  sufficient  time  to  enable  the  plaintiff  to  produce  the 
bin  at  ten  o'clock  next  morning?  It  seems  to  me  that  it 
was  not.  I  do  not  say  that  if  the  document  had  been  lying 
before  the  attorney  at  the  time,  the  notice  might  not  have 
been  sufficient ;  but  it  does  not  appear  whether  it  was  in  the 
client's  or  the  attorney's  possession.  As  to  the  other  point, 
I  am  clearly  of  opinion  that  the  evidence  was  inadmissible, 
without  a  notice  to  produce  the  bill. 


^^(a)  4  DowL  656.  {h)  9  C.  &  P.  634. 
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BoLFE,  B. — ^I  am  of  the  same  opinion.  I  should  be  glad 
if  some  rule  had  been  established,  that  after  a  certain  hour 
the  notice  should  be  deemed  too  late ;  but  as  that  is  not  so, 
each  case  must  depend  upon  its  particular  circumstances. 

Platt,  B.,  concurred. 

Pollock,  C.  B. — ^I  concur  in  the  observation  that  each 
of  these  cases  must  depend  on  its  indiyidual  circumstances. 
What  is  sufficient  in  one  case  may  not  be  so  in  another. 

Rule  dischaiged. 
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la  this  Tenn,  in  pnnoance  of  an  anangetnent  made  by 
the  Cofttt  in  last  Easter  Tenn,  certain  enlarged  rules 
vere  fi)r  the  future  to  be  selected,  and  to  be  taken  in  the 
Bail  Court;  and  two,  or  any  other  small  number,  were  to 
be  called  on  each  day,  till  the  whole  were  disposed  o£ 
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COURT  OF  QUEEN'S  BENCH. 


Cr(ntt|i  Cftm. 


IN  THE  EIGHTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Hall  v.  Bainbridob  and  Another. 

Assumpsit.  The  declaration  recited  the  grant  of 
certain  letters  patent  to  the  plaintiff^  for  certain  inventions 
in  the  manufiicture  of  steam  engines ;  and  that  after  the 
grant  of  the  letters,  a  certain  company  called  the  '*  British 
and  American  Steam  Navigation  Company,''  (of  which 
the  defendants  were  directorsi)  had  contracted  for  the 
building  a  steam  ship,  and  for  the  constructing  and  fixing 
a  pair  of  steam  engines  in  the  same.  It  then  averred  an 
agreement  between  the  plaintiff  and  the  defendants  that 
the  said  company  should  be  at  liberty  to  use  the  inventions 
of  the  plaintiff  in  the  construction  of  the  said  steam  engines, 
and  of  any  other  steam  engines  on  board  of  any  other  ves- 
sels which  they  might  afterwards  build,  on  payment  by  the 
F.,  W.,  &  Co.,  defendants  of  a  certain  sum  at  certain  times  therein  specified, 

for  the  rnaAmg  ^ 

of  a  tteam        and  on  payment  of  5/.  per  horse  power,  for  each  and  every 

eDffine  on  the 
pluntiiT*! 


1845. 


The  plaintiff 
brought  his 
action  on  an 
a^[reement 
with  the 
defendants  to 
pa  J  him  a 
sum  of  5/. 
per  horse 
power  for 
every  steam 
engine  they 
should  con- 
tract to 
haye  made 
on  his  patent 
principle. 
Thedecla- 
ration  stated 
that  they  had 
contracted 
with  Messrs. 


engine  so  to  be  constructed ;  *^  the  same  to  be  paid  for  on 
the  signing  of  or  entering  into  the  contract  or  contracts  for 
the  manufacturing  or  purchasing  of  such  engine  or  engines 
respectively,  either  in  cash  or  in  bills,  at  the  option  of  the 


patent  pnn- 

ciple ;  out  had 

renfused  to  pay 

the  plaintiff 

SL  per  horse 

power.   The 

plea  traversed  in  terms  that  the  defendants  had  so  contracted  with  Messrs.  F.,  W.,  and  Co  ,  on 

which  issue  was  joined.    The  Court  made  absolute  a  rule  calling  on  the  defendants  to  produce 

at  the  StailD^  OiBce,  for  the  purpose  of  being  stsmped,  a  letter  written  by  Messrs.  F.,W.,  and  Co., 

in  reply  to  a  former  letter  or  the  defendants,  contaming  cyidence  of  a  contract  for  the  manufacture 

by  Messrk  F.,  W.,  and  Cou^  of  a  steam  engine  for  the  defendants,  on  the  plaintiff's  patent 

principle. 
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defendantB;  but  in  case  the  same  should  be  made  in  bilb,        1845. 
then  the  same  should  bear  interest  at  the  rate  of  5L  per        Hall 
cent  per  annum,  to  commence  and  be  calculated  from  the    ^     '• 
expiration  of  nme  months  from  the  date  of  such  contract   and  Another, 
or  contracts."     Averment  of  mutual  promises     Breach : 
that  although   the    company,  after   the   making   of  the 
agreement,  entered  into  a  contract  with  Messrs.  Fawcett, 
IVeston,  and  Co.,  for  the  manu&cture  by  the  said  Messra 
Ifawoett,  Preston,  and  Co.,  of  two  en(^es  of  five  hundred 
and  fifty  horse  power,  for  the  purpose  of  propelling  and 
being  used  on  board  of  a  certain  vessel,  to  wit,  &c,  and  in 
wbidi  engines  the  principles  of  the  inventions  secured  by 
the  several  letters  patent  were  to  be  adopted  and  used  by 
the  said  company:  '^and  although  the  defisndants  there- 
upon, that  is  to  say,  on  the  entering  into  the  said  contract," 
became  liable  to  pay  to  the  plaintifi;  either  in  money  or 
bills,  a  certain  laige  sum,  to  wit,  &c.,  being  after  the  rate 
of  5/.  for  each  horse  power  in  the  said  engines;   and 
although  a  reasonable  time  for  making  such  payment  had 
elapsed;  yet  that  they  had  neglected  and  refused  to  pay 
the  same  when  thereunto  afterwards  requested.     To  the 
plaintiflTs  damage,  &a 

The  defendants  pleaded  inter  alia,  that  a  contract  was 
not  made  and  entered  into  by  and  between  the  said  com- 
pany, and  the  said  persons  using  the  name,  style,  and  firm 
of  Messrs.  Fawcett,  Preston  and  Co.,  for  the  manufacturing 
by  the  latter,  of  engines  for  the  purpose  of  propelling  and 
being  used  on  board  the  said  vessel,  in  the  said  declaration 
in  that  behalf  mentioned,  in  which  engines  the  principles 
of  the  inventions  secured  by  the  said  letters  patent  were 
to  be  used  and  adopted  by  the  said  company:  modo  et 
fbrmA.     Conclusion  to  the  country.     Issue  thereon. 

A  rule  had  been  obtained  in  Hilary  Term  last,  calling 
on  the  defendants  to  shew  cause  why  they  should  not 
produce  a  certiun  letter,  dated  the  28th  of  May,  1838, 
addressed  by  Messrs.  Fawcett,  Preston  and  Ca,  of  Liver- 
pool, in   the  county  of  Lancaster,  engineers  and  iron 
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1845.  foundersy  to  Mr.  Macgregcur  Laird,  as  secretary  to  flie 

^""^^^^  British  and  American  Steam  Navigation  Company,  of 

9.  which  company  the  defendants  were  directors,  at  the  Stamp 

^n:^.  Office,  Somerset  Honae;  for  the  porpoK  of  being  stamped 


as  an  agreement,  at  the  expense  of  the  plaintiff. 

This  rule  was  obtained  on  the  affidavits  of  the  j^aintiff 
and  his  attorney,  that  the  action  was  brought  to  recover 
compensation  for  license  or  permission  granted  to  the 
defendants  by  the  plaintiff,  for  using  certain  inventions 
secured  to  the  phiintiff  by  certain  letters  patent,  and  which 
were  to  be  used  and  ^plied  by  the  d^ndants  in  the 
manufacture  of  certain  steam  engines;  and  whidi  com- 
pensation, according  to  die  terms  of  the  contract  on  irfiich 
the  action  was  brought,  was  to  be  paid  or  secured  by  the 
defendants  to  the  plaintiff,  on  the  defendants  entering  into 
the  contract  for  the  manufiu^ture  of  such  engines^  and  to  be 
calculated  at  the  rate  of  61  per  horse  power  of  each  engine 
so  contracted  to  be  manufactured.  And  that  the  present 
action  was  brou^  to  recover  the  said  sum  of  61.  per  home 
power  on  certain  engines  contracted  to  be  manufactured 
with  plaintiff's  patent  inventions  by  the  defendants^  with 
Messrs.  Fawcett,  Preston  and  Co.,  of  Liverpool;  and  which 
contract,  as  the  plaintiff  was  informed  and  believed,  is 
contained  in  two  letters,  one  addressed  by  the  said  Messrs. 
Fawcett,  Preston  and  Co.,  to  Mr.  Macgregor  Laird,  then 
acdng  on  behalf  of  the  defendants,  and  then  bmng  secretary 
to  the  British  and  American  Steam  Navigation  Company, 
of  which  defendants  were  directors,  and  which  letter  was 
dated  the  28th  of  May,  1838 ;  and  the  other  addressed  by 
the  said  Macgregor  Laird,  to  the  said  Messrs*  Fawoett, 
Preston  and  Co.,  in  reply  to  the  former  letter,  and  dated 
the  29th  day  of  May,  1838.  And  that  in  order  to  establish 
plaintiff's  case,  it  was  necessary  for  him  to  produce  at  the 
trial  one  or  both  of  the  said  letters  duly  stamped.  That 
the  first  mentioned  letter,  as  the  plaintiff  is  informed  and 
believes,  is  in  the  custody,  possession,  or  power  of  the 
defendants,  or  of  the  said  Macgregor  Laird,  formerly  the 
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secretary^  and  afterwards  a  director  of  the  sud  British  and       1845. 
American  Steam  Navigation  Company ;  and  that  the  said    """^auT^ 
second  mentioned  letter  was  in  the  possession  of  Messrs.^  ^' 

Fawcett,  Preston  and  Co.,  who  have  refiised  to  prodnce  ud  Another, 
the  same  to  be  stamped.  That  a  correspondence  had 
taken  place  between  the  attorneys  of  the  plaintiff  and  of 
the  defendants,  which  had  resulted  in  the  defendants' 
attorney  denying  that  the  letter  of  the  28th  of  May,  1838, 
was  in  their  possessi<m,  or,  as  they  believed,  in  that  of  their 
clients,  and  reftising  to  admit  any  copy  of  such  letteis  in 
evidence  at  the  trial. 

In  opposition  to  the  [nresent  role,  an  affidavit  was  made 
by  the  managing  partner  of  the  defendants'  attomies,  who 
had  the  conduct  of  the  defence,  *<  that  he  has  not,  nor  ever 
hady  possession  cX  the  letter  bearing  date  die  28th  day  of 
May,  1838,  mentioned  in  the  plaintiff's  affidavit;  neither 
is  snch  letter,  to  the  knowledge  and  belief  of  deponent,  in 
the  possession  of  the  defendants,  or  either  of  them."  There 
was,  however,  no  affidavit  by  the  defendants  themselves, 
nor  any  statement  of  any  search  having  been  made,  or 
endea^oor  to  find  the  letter  in  question. 

M^rtm  now  shewed  cause.  It  must  be  admitted,  that 
on  the  present  affidavits,  the  case  must  be  aigued  as  if  the 
letter  in  question  were  in  the  possession  of  the  defendants. 
It  is  submitted  that  the  plaintiff  has  no  right  to  require  the 
defendants  to  produce  this  letter  for  the  purpose  of  being 
ataniped.  The  rule  is,  diat  where  the  plaintiff  is  a  party 
to  the  document,  or  has  an  interest  in  its  being  enforced, 
the  defendant  may  be  taken  to  hold  as  a  trdstee  for  him, 
and  therefore  will  be  compelled  to  produce  the  instrument 
to  be  stamped  But  where  a  document  exists  in  a  defend-- 
ant's  possession,  to  which  the  plamtiff  is  neither  a  party, 
nor  under  it  takes  any  immediate  interest,  such  document 
must  be  considered,  if  material  to  the  cause,  as  a  part  of 
the  defendant's  evidence,  and  which  he  is  not  bound  to 
produce  to  make    good  the   plaintiff's  case*      Thus  in 
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1845*       Lawrence  v.  Hooker  (a)»  which  case  is  a  strong  authority 
^J^JI^    against  the  present  rule,  the  Court  of  Common  Fleas 
V-  refused  to  compel  a  defendant  to  produce,  for  the  purpose 

•nd  Another,  of  being  Stamped,  an  agreement  between  himself  and  a 
third  person ;  although  it  appeared  by  an  affidavit  of  the 
third  person,  that  the  act  complained  of  by  the  plaintiff 
arose  out  of  that  agreement.  And  it  is  laid  down  in 
2  Chit  Archb.  Fr.  p.  1025,  6,  7th  ed.,  that  a  Judge  will  not 
order  the  production,  ''  where  the  instrument  is  between 
parties  and  persons  not  parties  to  the  action,  and  where 
it  might  interfere  with  their  rights  or  liabilities."  The 
Court  could  have  no  such  power  as  it  is  now  asked  to 
exercise  before  the  statutes  requiring  stamps  to  be  affixed ; 
and  the  statutes  confer  no  new  power  in  this  respect.  It 
is  clear  that  the  Court  could  not  order  the  defendants  to 
produce  this  letter  in  evidence ;  and,  if  so,  it  is  difficult  to 
see  on  what  ground  they  can  order  it  to  be  produced,  in 
order  to  be  stamped.  There  is,  indeed,  a  case  of  Neale  v. 
Swind  (i),  which  would  seem  to  be  in  fisivour  of  the  present 
motion.  There  it  was  held,  that  where  one  part  of  a 
document  had  been  lost,  the  party  holding  the  other  part 
might  be  compelled  to  produce  it  for  the  purpose  of  being 
stamped,  though  not  held  on  any  trust  for  the  party 
applying.  But  that  case  is  distinguishable ;  for  there  the 
party  on  whose  motion  the  deed  was  to  be  produced  was  a 
party  to  it,  and  must  therefore  have  had  a  direct  interest 
in  it.  In  Bateman  v.  PhiUips  (c),  where  the  defendant  had 
given  a  guarantee  for  the  payment  of  the  notes  of  a  bank, 
which  it  was  sought  to  compel  him  to  produce,  in  order  to 
be  stamped,  the  contract,  if  at  all,  was  made  with  all  the 
parties  holding  notes  of  the  bank,  and  the  plaintifis  were 
therefore  parties  in  interest  In  Taylor  v.  09bome{d)^ 
which  was  decided  in  the  same  Courts  and  which  was  cited 
in  the  foregoing  case,  but  is  not  elsewhere  reported,  the 

(a)   2    M.    &    P.    9  {    S.    C.  /2  Tyr.  318 ;  1  Dowl.  314. 
5  Bing.  6.  y  (e)  4  Taunt  157* 

(ft)  3  Gr.  &  J.  278;  See  S.  C.    ^  {f)  Id.  p.  159. 
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phintiffi  havii^  brought  an  action  against  the  defendant  as       1845. 
the  sorviyor  of  three  partners,  and  having  been  nonsaited        Hall 

at  the  trial  by  the  production  of  the  unstamped  deed  of   ^     *• 

,  .        i  .  ,  ,     Bainbrhxse 

partnership^  afterwards  brought  a  fresh  action,  and  moved  md  Another. 

fcr  a  mle  similar  to  the  present,  which  was,  however, 

refined  by  the   Court     The  principle,  therefore,   upon 

wliich  the  cases  seem  to  have  been  decided  is,  that  the 

party  seeking  to  enforce  the  production  of  the  instrument 

most  shew  that  he  is  a  party  to  it,  or  takes  a  direct  interest 

in  its  enforcement  or  breach.     This  is  not  done  in  the 

piesent  case ;  and  it  is  therefore  submitted,  that  unless  the 

Court  is  prepared  to  go  further  than  in  the  preceding  cases, 

dds  rule  must  be  dischai^ged. 

Cmdhiff,  in  support  of  the  rule.     It  may  be  true  that 

the  Court  had  no  power  before  the  Stamp  Acts  to  grant  a 

rule,  the  necessity  for  which  only  arose  from  the  provisions 

of  those  statutes,  and  that  there  is  no  express  clause  in 

that  statute  authorizing  them  to  do  so :  but  this  ailment, 

if  valid,  would  prove  that  in  eveiy  case  in  which  the  Court 

has  granted  a  similar  rule  to  the  one  now  prayed  for,  it  has 

exceeded  its  authority.     It  is  apprehended,  however,  that 

the  Court  has  a  power  of  its  own  inherent  jurisdiction  to 

ipant  such  motions,  the  only  object  of  which  is  to  prevent 

the  party  applying  from  suffering  from  the  negligence  or 

nuaooodncst  of  a  third  party,  who  by  a  disobedience  of  the 

Stamp  Laws,  may  prevent  him  from  giving  a  document 

neoessary  to  his  case  in  evidence  at  the  trial     This  is  not 

the  case  of  an  application  for  an  inspection  of  a  document 

It  can  do  the  defendants  no  damage  to  have  the  letter  in 

questbn  stamped  at  the  plaintiff's  expense.     It  will  not 

bcilitate  the  plaintiff's  proof  of  the  letter  at  the  trial ;  it 

win  only  prevent  his  being  precluded  from  using  it  in 

evidence,  if  the  defendants  when  called  upon,  produce  it 

St  the  trial ;  and  enable  him,  in  the  event  of  their  refusing 

to  do  so,  to  give  secondary  evidence  of  its  contents.     The 

which   have    been  decided   do  not   establish  the 

vou  m.  H  D*  &  L. 


98  CASES  OH  PODtTS  OF  PftACTlCB,   Q.   B. 

1845.      restriction  of  the  role  which  it  is  said  exists.     In  Neak  y. 


hIll  Swind{a)y  it  was  objected  that  the  pai^  held  the  deed 
^^  **  under  no  trast  for  the  par^  applying;  yet  the  Court 
•nd  AnoclMr.  decided  that  it  should  be  produced  to  be  stamped^  because 
they  would  not  permit  that  the  plainti£P  should  be  defeated, 
in  the  event  of  its  being  produced  under  a  notice  to  that 
effect  at  the  triaL  That  case  is  a  direct  authori^  for  the 
present  motion.  In  Baieman  v.  FfdOtpM  {b),  the  question 
was  ftdly  argued,  and  the  Court  was  clearly  of  opinion  that 
it  had  the  power  to  grant  such  a  rule.  The  case  of  Tayhr 
T.  Oibome  (c)  is  no  where  reported  except  in  the  aigument 
in  the  foregoing  case,  and  may  have  been  decided  partly  on 
the  ground  that  the  plaintiffi  were  no  parties  to  the  deed^ 
and  partly  on  the  ground  that  they  took  no  interest  in  the 
terms  of  it;  and  that  the  cause  of  action  did  not  depend 
on  it^  as  in  the  present  case.  The  case  of  Lawrence  v. 
Hooker(d),  which  has  been  relied  on  by  the  other  side»  is 
distinguishable ;  for  there  the  pUdndff  had  no  interest  in 
the  agreement,  and  the  rights  of  the  tluid  par^  migjit  have 
been  prejudiced,  for  the  agreement  might  have  been  ill^aL 
That  case  may,  therefore,  be  taken  to  have  been  decided 
on  one  of  those  two  grounds;  and,  indeed^  it  b  taken  as 
decided  upon  the  latter,  in  2  Chit  Arebb.  iV.  p.  1025,  6^ 
7ih  ed,^  where  it  is  cited  as  an  authori^  for  the  passage 
which  has  been  quoted  from  that  work.  Here,  however, 
the  plaintiff  has  a  decided  interest  in  the  agreement  in 
question.  His  cause  of  action  is  die  non-payment  of  6L 
per  horse  power  on  a  contract  for  the  manuftcture  of  a 
steam  engine  made  by  the  defendants  with  Messnu  Fawcett, 
Preston  and  Ca,  and  the  defendants  have  taken  a  direct 
issue  that  they  made  no  such  contract  The  defendants 
may  in  truth  be  said  to  hold  the  letter  as  trustees  for  the 
plaintiff,  using  that  word  in  a  looee  sense;  for  the  plaintiff 
must  have  a  right  to  see  the  contracts  which  the  defendants 

(a)  2  Cr.  &  J.  278  {  See  S.  C.     ^(c)  4  Taunt.  169. 
STyr.  318;  lDowL314.^  ((Q  2M.&P.0;  S.CsBing.O.  ^ 

^(Jb)  4  Trant  167. 
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mtke,  or  how  else  caa  he  ascertun  to  what  amount  he  in       1845. 
endded  opoa  them?    However,  it  is  not  neoeBsary  to        Hau. 
aine  this  point.    The  authixrities  do  not  bind  us  to  shew    ^     *• 
that  the  defendants  hold  the  document  as  trusteeB.    It  is  and  Anottec 
niBdeBt  that  the  plaintiff  has  a  manifrtf»>  and  visible  interest 
in  the  document;  that  a  direct  issuis  has  been  teiidered 
and  accepted  as  to  its  existence,  and  that  the  phdntiff  must 
pwe  a  notice  to  produce  it  at  the  trial  before  he  can  be 
pennitted  to  give  evidence  of  its  contents,  and  that  if  it  be 
prodnoed  and  be  unstamped,  he  will  be  nonsuited. 

WioHTBCAH,  J. — ^I  am  of  opinion  that  this  rule  must  be 
made  absolute.  The  defendants  are  in  posaesrion  of  a  letter 
to  which  they  are  parties^  and  which  is  said  to  be  evidence 
of  an  agreement  between  them  and  other  penonB ;  and 
which  letter,  if  properly  stamped,  most,  for  the  purposes  of 
the  present  motion,  be  assumed  to  be  material  evidence 
under  the  issue  which  has  been  taken  between  the  parties 
in  the  present  cause.  It  is  not  proposed  to  inspect  or  to 
take  a  copy  of  this  document,  but  merely  that  the  defend- 
ants should  produce  it  at  the  Stamp  Office,  in  order  that  it 
may  be  stamped;  and  I  think,  that  for  the  purpose  of  the 
present  motion,  the  plaintiff  may  be  taken  to  have  a  sufficient 
interest  in  it,  although  he  may  have  none  in  the  subject- 
matter  of  the  document  In  the  case  of  Lawrence  v. 
Hooker  (a),  which  has  been  relied  on  by  the  defendants,  it 
woold  seem  that  the  decision  there  proceeded  on  the  ground 
that  it  might  interfere  with  the  interests  and  rights  of  third 
parties,  which  might  be  injuriously  affected  by  granting  the 
application,  and  that,  therefore,  the  application  ought  to  be 
to  the  Court  of  Chancery.  It  woukl  be  difficult  to  see  in 
the  ptesent  case  how  any  injury  could  arise  to  Messrs. 
Fswcett  and  Fkeston  from  this  rule  being  granted.  This 
ion  to  produce  a  document  for  the  purpose  of 

(a)  3  M.  &  P.  9 ;  S.  G.  6  Bing.  6. 

H  2 
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1845.       being  sfatnped^  stands  on  a  very  different  ground  firom  an 

^""^^[^^    application  to  inspect  and  take  a  copy;  and  this  distinction 

V.  is  adverted  to  in  Necde  y.  Swind  (a\  which  was  dedded 

and  ADother.    Subsequent  to  the  case  of  Lawrence  y.  Hooker,  and  the 

decision  in  which,  I  think,  proceeded  on  sound  principles. 

The  rule  will  therefore  be  absolute. 

Rule  absolute. 


(a)  2  C.  &  J.  278;  See  S.  C.  2  Tyr.  318;  1  Dowl.  314. 


MrBAAT  V.  The  Queek. 

The  Cowt  rr  HITE  applied  for  leaye  in  this  case  to  dispense  with 

the^^bnoe  ^^  attendance  of  the  plaintiff  in  error  in  person,  to  craye 

b  wror  to"**^  ^^^^  ^  *°  indictment  on  which  he  had  been  found  guilty, 

araTeoyCTof  and  to  assign  errors  on  the  record,  under  the  following 

the  reoord  of 

an  indictment  circumstances.  The  plaintiff  in  error  had  been  found  guilty 

fw  tiSepwpose  ^^  ^^®  offence  of  bigamy  at  the  Middlesex  January  Sessions, 

of  assigniiur  1815,  and  had  been  sentenced  to  transportation  for  seyen 

erron:  where  ^                                  *                        ^ 

it  appeared  years.     The  first  marriage  was  a  Presbyterian  marriage  in 

resident  in  Ireland,  and  such  a  marriage,  according  to  the  case  of 

wherThc'had  ^ff^^^  V.  Millis  (a)  since  decided,  was  not  yalid ;  and  the 

been  for  the  plaintiff  had,  therefore,  not  been  legally  guilty  of  bigamy, 

yean;  that  he  He  had  undergone  that  sentence,  and  was  now  resident  in 

yean  of  age,  Australia,  where  he  was  conducting  a  local  newspaper  as 

^^r*  ^  editor.     The  affidayit  in  support  of  the  motion  stated  that 

attacks;  and  he  was  uow  sixty-six  years  of  age,  and  subject  to  fits  of 

Bot  make  the  paralysis;  that  he  had  resided  in  Australia  eyer  since  be 

mnttywitb!'  ^^^  ^^^  country;  and  that  the  journey  to  this  country 

J?*  *">J™7  *o  would  be  attended  with  injury  to  his  health,  as  well  as  with 

without  eon-  great  pecuniaiy  loss.     The  assignment  of  errors  had  been 

siderable 
pecuniary  loai. 

Where  the  (a)  10  CI.  &  Fin.  534. 
prosecutor  and 
nis  attorney 

were  both  dead,  the  Court  directed  sernce  of  the  rule  to  join  in  error  to  be  made,  by 
it  up  in  the  Crown  Oflioe,  and  serving  a  copy  on  the  solicitor  to  the  Treasury. 
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diawn  up  and  signed  by  counsel ;  but  the  practice  was,  in        IS45. 
cases  of  felcmy,  to  require  that  the  defendant  himself  should      Murray 
appear  in  Court  to  crave  oyer  of  the  record,  and  to  assigp    j^^  Qxtssh 
eiToiB  in  person.      Under  the  above  circumstances  the 
Court  perhaps  would  dispense  with  his  attendance. 

Hie  Court,  after  consulting  with  the  Master,  granted  the 
motion. 

Motion  granted  (a). 

On  a  subsequent  day. 

White  moved  (i),  on  an  affidavit,  that  both  the  prosecutor 
and  his  attorney  were  dead;  that  service  of  the  rule  to  join 
in  eiTor^  by  sticking  it  up  in  the  Crown  Office,  and  serving 
it  on  the  solicitor  to  the  Treasuiy,  should  be  deemed  a 
sufficient  service. 

Pek  Cubiam. 

Motion  granted. 

(a)  In  the  fiiU  Court,  in  Easter  Mr.  Jostice  Coleridge,  in  the 
Term.  same  Term. 

{h)  In  the  BaO  Court,  before 


Rex  t7.  The  Justices  of  LiNnsET. 

A.  RULE  had  been  obtained,  calling  on  the  justices  of  A  lood  act, 
Lindsey^  to  shew  cause  why  a  writ  of  certiorari  should  not  c.*76,  em-  "^ 
issue  to  remove  into  this  Court  an  order  of  Quarter  Sessions,  P<^««<1  c«- 

uun  comniis- 

made  on  an  appeal  against  an  assessment  made  by  the  rionentomake 
tommissioners  of  the  Fen  Courts,  under  the  statute  6  &  7  for  the  pnr- 

poaes  men- 
tioned in  the 
Mt  The  act  contained  sereral  clauses  relating  to  proceedings  before  magistrates  to  enforce 
tbe  payment  of  the  assessment;  and,  by  a  subsequent  clause,  the  158th,  provided  "that  no 
pro^eding  in  pursoance  of  this  act,  &c.  shall  be  quashed  or  vacated  for  want  of  form,  nor  shall 
tlM  tame  be  removed  by  certiorari  or  otherwise,  into  any  of  the  superior  Courts."  The  power 
to  sppMl  to  the  quarter  sessions  was  sriven  by  the  161st  section :  Held,  that  the  clause  taking 
■way  the  certiorari  had  a  general  8p;3ication  to  all  prooeeduigs  under  the  act ;  and,  therefore, 
■ppoed  to  the  case  of  an  iqypeal  under  the  161st  section: 
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1845. 


Regika 

Jtistieesdf 
L1ND8EY. 


Yict  c  76,  (local  and  personal  public)  endtled  **  Aa  Act 
for  draining^  embanking,  and  improTing  the  fen  lands  ai^ 
low  gioondB  within  the  parishes,  hamlets,  townships,  or 
places  of  Bardney,  Southron  otherwise  Soothiy,  Tupholme^ 
Buchnall,  Horsington,  Stixwould,  Edlington,  and  Thim- 
bleby,  in  the  county  of  Lincoln."  The  order  of  Quarter 
Sessdons  had  been  made,  subject  to  a  special  case  for  the 
opinion  of  this  Court;  and  it  was  to  bring  up  die 
special  case  acccMrdingly,  that  this  rule  was  obtained.  The 
act  contained  several  clauses  authorising  proceedings  to  be 
taken  by  the  commissioners  before  magistrates,  for  the  pur- 
pose of  enforcing  payment  of  the  assessment;  and  then,  by 
the  168th  section,  enacted,  <^that  no  proceeding  in  pur- 
suance of  this  act  shall  be  quashed  or  vacated  for  want  of 
form,  nor  shall  the  same  be  removed,  by  certiorari  or  other- 
wise, into  any  of  the  superior  Courts."  By  a  subsequent 
section,  the  lOlst,  the  right  of  appeal  to  the  Quarter  Ses- 
sions is  given :  *^  And  be  it  enacted,  that  if  any  person  shall 
think  himself  aggrieved  by  the  rating  or  taxing  of  the  said 
fen  lands  or  low  grounds,  or  by  any  other  act  of  the  said 
commissioners,  or  by  any  determination  or  adjudication  of 
any  justice  under  the  provisions  of  this  act,  he  may  appeal 
to  the  general  Quarter  Sessions  for  the  parts  of  Lindsey 
in  the  said  county  of  Lincoln,"  &c. 


WUdman  shewed  cause,  and  took  a  preliminaiy  objection 
that  by  the  168th  section  of  the  act,  the  writ  of  certiorari 
was  expressly  taken  away.  And  the  only  question  was, 
whether  the  order  of  Quarter  Sessions  on  appeal,  was  a 
'^  proceeding  in  pursuance  of  the  act,"  which  it  was  sub- 
mitted it  clearly  was. 

The  Court  called  upon 

WUlmorc  to  support  the  rule.  The  writ  of  certionnri  can 
only  be  taken  away  by  express  words  (a).     The  158th 


/(a)  See  JRea;  V.  Reeoe,  1  W.  Bl.  231 ;  See  S.  C.  2  Burr.  1040. 
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lectioii  enactfl^  that  ''no  proceeding  in  ponuanoe  of  this 
act*  shall  be  removed  by  certiorari.    The  term  ''pro* 
oeediog"  does  not  fiiirly  comprehend  an  adjudication  by  a 
Court  of  Quarter  Sessions  on  appeal.    Where  the  Legislar 
tore  intend  the  enactments  of  a  statute  to  apply  to  it,  they 
eipressly  mention  it  in  terms.     Thus  in   the  Malicious 
Trespass  Act,  7  &  8  Geo.  4,  c.  30,  the  words  axe,  "no 
proceeding  or  adjudication  of  the  sessions  thereon ;"  which 
shews  that  the  word  "  proceediog,**  does  not^  ex  vi  termini, 
mclude  an  order  on  appeal  of  a  Court  of  Quarter  Sessions. 
At  any  rate»  it  is  at  least  a  matter  of  doubt  whether  in  the 
present  instance  it  does ;  and  being  so,  it  is  important  to 
remark  the  collocation  of  the  clauses,  as  indicating  the  in- 
teotiim  of  the  Legislature.     Here  all  the  previous  clauses 
to  the  158  th,  relate  only  to  proceedings  before  the  magis- 
trates^ and  the  right  to  appeal  is  given  by  a  subsequent 
clause.     The  ordinary  rules   of  construction,  therefore, 
would  seem  to  limit  the  word  "  proceeding,"  to  such  pro- 
ceedings as  had  been  before  authorised,  and  not  to  a  power 
of  appeal  given  by  a  subsequent  section.     On  reference  to 
the  statute  book,  it  will  be  found  that  wherever  the  right 
to  tlie  certiorari  is  taken  away,  it  is  taken  away  by  the 
same  section  which  gives  the  power  of  appeal,  or  in  the 
one  immediately  following.     Thus  in  the   Small  Tithes 
Act,  7  &  8  Wm.  8,  c.  6,  the  writ  of  certiorari  is  taken 
away  by  the   same   clause,  which  confers  the  rigiht  to 
sppeaL    In  that  act  also,  the  words  used  are  "proceedings 
or  judgment"    Various  other  instances  might  be  adduced 
from  the  statute  books.   Iffiffhtman,  J. — Suppose  the  158tb 
section  bad  come  after  the  one  which  gives  the  right  to 
appeal,  or  had  been  the  very  first  in  the  act,  would  that 
have  made  any  difference  in  the  construction  to  be  put 
upon  the  term  "proceeding."]     That  would  no  doubt  have 
strengthened  the  view  contended  for  by  the  other  side. 
But  as  that  is  not  so  here,  and  there  is  a  doubt  as  to  the 
meaning  of  the  word  "proceeding,"  it  is  submitted  that  the 
certiorari  is  not  taken  away. 


1845. 


RsaiNA 
JustioMof 

LiMIMBY. 
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1845.  WioHTBiAN^  J. — ^I  will  hear  Mr.  fFUdman  against  the 

^""^^JJJ^JJ"^  rale  generally,  if  I  find  it  necessary. 

«•  Cur*  €idv»  vulL 

Justices  of 

LlNDBEY. 


WiGHTMAN,  J.,  on  a  subsequent  day  delivered 
ment  The  only  question  in  this  case  was,  whether  the 
proceedings  upon  an  appeal  to  the  Quarter  Sessions  under 
a  local  act  of  the  6  &  7  Vict.  c.  76,  were  removable  into 
this  Court  by  certiorari;  or  whether  by  the  158th  clause 
of  this  act,  the  certiorari  were  not  taken  away. 

By  that  clause  it  was  enacted,  that  no.  proceeding  in 
pursuance  of  that  act  should  be  quashed  or  vacated  for 
want  of  form,  nor  should  the  same  be  removed  by  certiorari 
or  otherwise  into  any  of  the  superior  Courts.  This  clause 
came  after  several  clauses  relating  to  proceedings  and  con- 
victions before  magistrates,  and  before  the  clause  giving  an 
appeal  to  the  Quarter  Sessions  to  persons  aggrieved  by  any 
adjudication  of  the  justices,  or  proceedings  of  certain  com- 
missioners; and  it  was  contended,  that  the  clause  taking 
away  the  certiorari,  applied  only  to  the  proceedings  before 
justices  mentioned  in  the  previous  clauses,  and  not  to  the 
proceedings  upon  appeals  to  the  Quarter  Sessions,  which 
were  mentioned  in  a  subsequent  clause. 

But  I  am  of  opinion,  that  the  clause  taking  away  the 
certiorari,  has  a  general  application  to  all  proceedings  under 
the  act.  The  words  in  their  ordinary  sense  would  include 
them  all;  and  if  they  did  not,  this  anomaly  would  follow: 
that  if  unappealed  against,  no  proceedings  before  justices 
could  be  removed ;  but  when  appealed  against,  they  might 
in  effect,  and  indirectly  be  removed ;  which  the  Legislature 
could  hardly  have  intended.  The  rule  for  the  certiorari 
must,  therefore,  be  discharged. 

Rule  dischaiged. 
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1845. 

Miles  v.  Bough. 

JLI EBT  by  the  plaintiff  as  treastirer  of  certain  trustees  Where  there 

appointed  nnder  an  act  of  Parliament  for  building  a  bridge  ftl^a^^uw 

over  the  river  Avon,  at  Clifton  (a).     Several  pleas  were  "jjjj^forti,^ 

pleaded^  to  some  of  which  the  plaintiff  demurred,  and  issues  pUuntiff  on 

the  fomeTy 

of  &ci  were  raised  on  the  others.     The  latter  issues  were  and  a  rale  for 
tried  at  Bristol,  at  the  Summer  Assizes  in  1841,  when  the  th^waa' 
plaintiff  obtained  a  verdict     A  rule  nisi  for  a  new  trial  was  f^^*?*?^ 
subsequently  obtained,  and  having  been  made  absolute  in  intheaame 
Michaelmas  Term  1842,  the  cause  was  again  tried,  and  a  the  rale  was 
verdict  again  obtained  by  the  plaintiff,  at  the  Summer  ^TdZ^e 
Assizes  in  1843 ;  and  a  rule  for  a  new  trial  having  been  again  demorrer  in 
gnmted,  it  was  discharged  on  the  22nd  of  May,  1844  (b).  paper,  hot  died 
In  Trinity  Term,  1844,  the  demurrer  was  set  down  for  on  for  ar^t!!"* 
argument,  but  wasnot  reached  until  the  2nd  of  May,  1846,  JJ*°|  hl^' 
when  it  was  called  on,  and  judgment  was  given  for  the  been  sabae- 
plaintiff  on  the  pleas  demurred  to,  no  counsel  appearing  to  for  him  on  the 
support  them.     In  the  mean  time,  in  March,  1845,  the  (^^^^^e^ 
plaintiff  had  died,  and  a  difficulty  having  arisen  as  to  *baolutearaIe 
entering  up  judgment.  Butt  obtained  a  rule  to  show  cause  Jodpnentaaof 
why  judgment  as  of  Trinity  Term,  1844,  should  not  be  which  the 
entered  nunc  pro  tunc;  against  which  ^TJSwn  for* 

argument. 

Crmoder  now  shewed  cause.  The  17  Car.  2,  c.  8,  s.  1,  f  -  ^^  -  •4^- 
provides  that  the  death  of  either  party  to  an  action,  between 
the  verdict  and  the  judgment,  shall  not  be  alleged  for  error, 
so  as  such  judgment  be  entered  within  two  Terms  after 
SQch  verdict;  but  that  statute  is  applicable  only  where  the 
cause  is  decided  by  the  verdict,  and  nothing  more  remains 
to  be  done  but  to  sign  judgment.  Nor  does  Reg.  Gen., 
H.  T.,  4  Wm.  4,  r.  3  (c),  affect  the  question,  as  that  rule 

U)  11  Geo.  4,  and  1  Wm.  4,  interlocutory  or  final,  shall  be 

c>  ixix.  local  and  peraonaly  public  entered  of  record  of  the  day  of 

(6)  See    the    case    reported,  the  month  and  year,  whether  in 

4  Q.  B.  845.  Term  or  Vacation,  when  signed, 

(c)  All    judgments,    whether  and  shall  not  have  relation  to 


9. 

Bough. 
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1845.  g^ves  no  new  power  to  the  Court,  but  only  enables  them  to 
Miles  ^PP^7  ^^^  preyious  powers  to  the  new  system  of  entering 
up  judgments  of  the  day  on  which  they  are  actually  signed. 
No  case  can  be  found  in  which  judgment  has  been  allowed 
to  be  entered  nunc  pro  tunc^  where  issues  in  law  remained 
undecided  at  the  death  of  either  of  the  parties.  In  Blewett 
Y.  JVeganmug  (a),  the  action  had  been  decided  by  the 
verdict,  and  the  deby  beyond  the  two  Terms  in  "gpi^g 
judgment,  was  created  by  a  difficult  in  the  taxation  of 
costs.    The  same  was  the  case  in  Evans  ▼,  Bees  {b). 

Butt,  in  support  of  the  rule.  Judgment  ought  in  this 
case  to  be  entered  up  from  the  date  of  setting  down  the 
demurrer  for  aigument.  The  delay  was  caused  by  the  pres- 
sure of  business  in  the  Court,  and  where  that  is  the  case^ 
the  Court  has  power  to  direct  judgment  to  be  entered  nunc 
pro  tunc,  and  this  quite  independendy  of  the  statute  of 
Charles.  The  distinction  is  between  delay  arising  from  the 
act  of  the  Court,  and  that  caused  by  the  laches  of  the  party  ; 
1  Arcfu  iV.  338, 7th  ed.  This  principle  has  been  distinctly 
lecogniBed  in  several  cases^  Lanman  v.  Lord  Audlejf{c)^ 
Bridges  v.  Smyth  {d).  Key  v.  Goodwm{e\  Copley  v.  Z>ay  (f\ 
where  the  delay  was  entirely  by  the  laches  of  the  party, 
nothing  remaining  to  be  done  after  verdict.  In  Doe  dL 
Taylor  v.  Crisp  (y),  where  a  verdict  was  taken  subject  to  a 
special  case,  and  before  the  case  was  set  down  for  argument 
the  party  died;  the  Court  held  that  the  long  delay  in  setting 
down  the  case  was  laches  in  the  party,  and  on  that  ground 
refused  to  allow  judgment  to  be  entered  nunc  pro  tunc. 
The  decision  in  Lawrence  v.  Hodgson  (A),  was  to  the  same 
effect    In  Green  v.  Cobden(%)i  where  delay  had  arisen 

any  other  day :  proTided  that  it  5  DowL  696. 

than  be  competent  for  the  Goort         (d)  1  M.  &  Sc.  93 ;  See  S.  C. 

or  a  Jodge  to  order  a  judgment  8  Bing.  39 ;  1  DowL  242. 

to  be  entered  nunc  pro  tunc."  (e)  1  M.  &  Sc.  620. 

/(o)  4  A.  &  K  1002.  /(/)  4  Taunt.  702. 

yih)  12  A.  &  £.  167 ;  S.  C.  4  P.         ig)  7  DowL  584. 
&  D.  36.  {k)  1  Y.  &  J.  368. 

•  (c)  2  M.  &  W.   535;    S.  C.  (t)  4  Scott,  486. 
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from  a  special  case  waiting  for  aigament,  and  the  plaintiff  ^  1845. 
died  befiyre  it  was  axgoed,  bat  more  tban  two  Terms  were 
soffisred  to  elapse  after  the  fiiud  decision;  judgment  was 
allowed  to  be  entered  up  nunc  pro  tunc,  on  the  ground  that 
the  plaintiff  having  been  at  one  time  entitled  to  judgment, 
there  was  nothing  in  the  drcumstanoes  of  the  case  to 
authorixe  the  Court  to  take  away  that  rights  the  statute  of 
Chades  not  being  iqpplicable,  and  the  avowant  not  showing 
that  he  was  prejudiced  by  the  delay.  It  is,  therefore,  a 
question  f<Hr  the  discretion  of  the  Court,  depending  on  the 
circamstances  of  the  case,  and  in  the  present  case  it  is  not 
suggested  that  any  injuiy  can  arise  to  the  defendants,  nor 
has  there  been  any  laches  on  the  part  of  the  plaintiff. 
An  the  authorities  on  the  subject  are  collected  in  JSvaau  v. 

Cur.  ado.  vuU* 

WiQHTMAN,  J.,  afterwards  {b)  delivered  the  judgment  of 
the  Court. — ^This  was  an  application  to  be  at  liberty  to  enter 
up  a  judgment  nunc  pro  tuna 

The  plaintiff  was  sued  as  treasurer  of  certain  trustees 
under  an  act  of  Parliament  for  building  a  bridge  over  the 
river  Avon.     The  action  was  for  calls,  and  was  in  debt 

There  were  several  issues  of  foot  and  of  law.  The  issues 
of  fiict  were  tried  in  August,  1843,  and  a  verdict  was  found 
for  the  {daintiff.  A  rule  nisi  for  a  new  trial,  or  to  arrest 
the  judgment  was  granted  in  Michaelmas  Term,  1843,  and 
OD  the  22nd  of  May,  1844,  being  the  first  day  of  Trinity 
Term,  that  rule  came  on  for  argument,  and  was  discharged. 

The  plaintiff  immediately,  in  that  same  Trinity  Term, 
set  down  the  issues  in  law  for  argument,  and  they  con- 
tmued  in  the  special  paper,  without  being  reached,  until 
the  2nd  of  May,  1845,  when  they  came  on  for  argument  in 
doe  course,  and  judgment  was  given  for  the  plaintiff. 

The  plaintiff  died  in  the  numih  of  March,  1846,  upwards 

^  (a)  13  A.  &  E.  167. 

{b)  In  the  Vacation  after  Michaelmaa  TexatL 
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1845.       of  nine  months  after  the  case  had  been  set  down  in  the 
^^^      '    special  paper  for  aigument,  and  nearly  two  months  before 
9.  it  actua  llycame  on  for  argument 

It  was  contended  for  the  defendant^  that  the  only  cases 
in  which  judgment  was  allowed  to  be  entered  nunc  pro 
tunc,  were  those  in  which  nothing  remained  to  be  done  at 
the  time  of  the  death  of  the  party,  but  to  pronounce  the 
judgment;  the  case  having  been  heard,  and  the  Court, 
instead  of  giving  judgment  immediately,  taking  time  for  its 
own  convenience,  and  the  death  intervening  before  judg- 
ment actually  pronounced. 

Upon  examination,  however,  of  the  cases  which  are  re- 
ported upon  this  point,  it  appears  to  me  that  the  practice  is 
fiu*  more  liberal  and  extended ;  and  that  in  such  cases  as 
the  present,  the  Court  has  allowed  the  judgment  to  be 
entered  nunc  pro  tunc,  unless  the  delay  was  occasioned  by 
the  laches  of  the  plaintiff,  or  those  representing  him,  or 
some  prejudice  would  arise  to  the  other  party,  to  which  he 
would  not  otherwise  be  subject 

In  the  present  case  there  is  no  laches  imputable  to  the 
plidntiff,  or  those  who  represented  him,  nor  does  the  entry 
of  the  judgment  nunc  pro  tunc  create  any  hardship  upoD 
the  defendant 

The  cases  of  Lawrence  v.  Hodgson  (a),  (in  which  all  the 
older  authorities  are  cited)  and  Bridges  v.  Smyik  (d),  appear 
to  me  to  support  the  proposition  that  wherever,  in  such 
cases  as  the  present,  the  delay  is  that  of  the  Court,  and 
not  that  of  the  parties,  the  judgment  may  be  entered  nunc 
pro  tunc.  The  case  of  Bridges  v.  Smythy  is  strongly  in 
point  with  the  present,  the  judgment  was  not  signed  for 
more  than  two  Terms  after  the  verdict,  and  after  the 
death ;  but  Lord  Chief  Justice  Tindal  says,  **  The  statute 
17  Charles  2,  does  not  apply  to  such  a  case  as  this,  but 
depends  upon  a  rule  of  the  common  law,  that  where  parties 
are  delayed  by  act  of  law,  neither  of  them  loses  his  right, 

(a)  1  Y.  &  J.  308.  y{b)  8  Bing.  29. 
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but  eventually  judgment  is  entered  nunc  pro  tunc,  as  if  the        1845. 
party  were  still  alive."  Mius 

In  diat  case  as  in  this,  the  parties  were  delayed  by  a  rule       ^l'^^^ 
to  reduce  the  damages,  which  did  not  come  on  for  argument 
till  moie  than  two  Terms  had  elapsed  from  the  period,  not 
only  of  the  verdict,  but  of  the  death  of  the  plaintiff. 

1£  it  could  be  shewn  that  the  defendant,  or  any  third 
penons  would  be  prejudiced,  the  Court  might  refuse  to 
inteifere ;  but  in  the  abeence  of  any  well  founded  objection 
of  that  sort,  it  appears  to  me  that  the  rule  for  entering  the 
jud^ent  none  pro  tunc  should  be  made  absolute. 

Rule  absolute. 


Rbgina  v.  The  Justices  of  Middlbsez. 

Jr  ASHLEY  had  obtained  .a   rule,    calling    upon   the  a  local  act 
justices  of  Middlesex  to   shew  cause  why  a  mandamus  a^^^^^ 
should  not  issue,  commanding  them  to  enter  continuances  !*  *^  }^**^"  ^ 

^  be  given  by  ao 

and  hear  an  appeal  against  a  rate  for  the  relief  of  the  poor  appellant  of 
of  the  parish  of  St.   Leonard,  Shoreditch,  in  the  said  to  bring  an 
county.    By  the  121st  section  of  the  63  Geo.  3,  c.  cxiL,  ^^^^^^^^ 
(local  and  personal,  public)  an  appeal  against  the  determi-  the  3 1st  of 

Ueceniber* 

nation  of  the  trustees,  appointed  to  cany  out  the  several  The  sessions 
purposes  of  this  act,  is  given  to  the  party  grieved  to  the  thr™h"of 
next  Middlesex  Sessions,  the  appellant  giving  ''seven  '^^^'^^'^ 
days^  notice  at  least"  to  the  clerk  of  the  trustees  of  his  in-  appeids  were 
tention  to  bring  such  appeal.  One  Henry  Thomas,  having  not  heard  till 
been  rated  under  the  act,  applied  for  relief  to  the  trustees,  aay  r^^°^ 
vrho  decided  aeainst  him,  their  determination  beinir  come  ^"V  ^^^  ^^ 

^  '  o  notice  was 

to  on  the  26th  of  September,  and  confirmed  in  pursuance  insufficient, 
<'f  the  act  on   the   16th  of  October.     On   the  31st  of  day  of  giving 
I)ecember,  at  half-past  nine  o'clock  a.m.,  he  served  a  notice  and  the  day 

of  holding  th^ 
Mfsions,  most 
Im  exchdod ;  and  that  the  day  of  bringing  an  appeal  is  the  day  on  which  it  is  entered,  not  that 
nwUeh  H  is  beard:  secondly,  that  ua  Reaction  of  a  day  cannot  be  taken  into  consideration  ia 
nckaeiie. 
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of  appeal  oa  the  clerk  of  the  trustees,  for  the  next  sessions^ 
which  commenced  at  ten  o'clock  iuH.  on  the  7th  of  January 
foUowmg*  By  the  role  of  the  sessions  all  appeals  intended 
to  be  tried  must  be  entered  on  that  day,  though  the  bearixig 
of  them  was  adjourned  to  the  30th  of  January.  The 
appeal  was  further  adjourned  to  the  April  8efl8i<»is,  on  the 
application  of  the  respondents;  and  on  its  coming  on  for 
trial  at  those  sessions,  they  objected  that  the  notice  was 
insufficient,  as  not  having  been  given  seven  dear  days 
before  the  January  sessions.  The  sessions  were  ef  that 
opinion,  and  dunniased  the  appeal,  no  objection  b^ng  then 
taken  by  the  appellant  that  there  had  been  any  waiver  on 
the  part  of  the  respondents.  The  present  rule  was  granted 
on  two  grounds;  first,  that  the  day  on  which  the  notice 
was  given  ought  to  be  included  in  the  computation  of  the 
time ;  or  that,  at  all  events,  if  the  firactions  of  the  days 
were  considered,  seven  clear  days  had  elapsed  between  the 
notice  and  the  commencement  of  the  sessions:  secondly, 
that  the  respondents  had  waived  the  objection  to  the  notice 
by  applying  for  the  adjournment  of  the  appeal 


Premiergatt  and  Hodgeg  shewed  cause.  The  words  of 
the  statute  ''seven  days  at  least**  must  mean  that  seven 
whcde  days  must  intervene  between  the  day  of  giving  the 
notice  and  the  day  of  entering  the  appeal.  The  meaning 
of  the  words  ''at  least"  has  been  decided  in  a  numlier  of 
eases;  B^gina  v.  The  Jtuticei  qf  Shropihim{a)f  SSe/uch  ▼. 
En^^seyib)^  MUcheB  v.  Fotiet{e),  Ckambm  v.  Smtk{d). 
Then  as  to  taking  the  fiacfion  of  a  day  into  conodecadan, 
Gadtcn  v.  Ski!nctuary{B)f  will  be  relied  on,  but  the  eucum- 
stances  of  that  ease  Deader  it  inaj^lieaUe  to  the  present 
question.  [Wiffhtman^  J. — There  the  question  was  as  to 
the  priorky  in  time  of  one  of  two  acts,  both  done  on  the 


X(fl)  8  A.  &  E.  173;  See  S.  C. 

3  N.  &  P.  286. 
y^ih)  4  B.  &  A.  622. 

/(c)  12  A.  &  E.  4^2 ;  See  S.  C. 

4  P.  &  D.  105;  5  Dowl.  527. 


/td)  12  M.  &  W.  2;  See  S.  C. 
2  DowL  1057>  N.  S. 
y  (e)  4  B.  &  Ad.  255;  See  S.G. 
IN.&M.  52. 
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same  dsy*  and  it  became  material  to  consider  the  firacdon 
of  a  day.]  It  appean,  that  appeals  are  not  tried  on  the 
first  day  of  the  Middlesex  Sessions.  The  law,  however,  takes 
no  nodee  of  adjournments,  but  contemplates  the  sessions  as 
one  day ;  the  notice,  therefore,  must  be  given  for  the  first 
day;  Bex  y.  The  JutOeee  of  Surrey(a).  [Wightman,  X— 
I  dmdc  the  day  on  which  the  appeal  is  entered,  must  for 
this  purpose  be  considered  as  the  day  on  which  it  is 
bRm^t]  As  to  the  waiver,  the  point  was  not  raised  at 
the  sessions^  and  if  it  had  been,  the  justices  would  not 
have  been  bound  by  it  They  cited  Rex  v.  The  Juetices  of 
the  Weet Biding  ^  YorhMr€{p\  Begina  v.  The  Juetioee  of 
MiMnet{c).  [It  was  also  contended  that  the  sesrions  had 
no  jurisdiction,  as  the  application  for  relief  was  not  made 
to  the  trustees  in  proper  time;  but  that  point  was  not 
refisned  to  in  the  judgment.] 


Ill 


1845. 


Bbgina 

V. 

JuBtioMof 

MlOOLBSBX, 


RuMeg,  in  soppcnrt  of  the  rule^    The  notice  was  in  time. 

In  Legge  v.  WiOiame  (ef ),  it  was  held,  that  under  the 

14  Gea  2,  c  17,  s.  4,  which  required  notice  to  be  given 

^at  least  tjea  days"  before  a  trial,  a  notice  on  the  9th 

ibr  the  19th  was  sn£Scient     That  case  was  not  cited  in 

Zomch  V.  Emp$eg{ey    In  Begina  v.  The  Juetices  of  Shrop- 

Mre  (/),  the  notice  was  required  to  be  given  *'  fourteen 

days  at  least  befone  the  first  day  of  the  sessions.**    That 

is,  therefore,  distinguishable ;  as  the  terminus  ad  quern 

there  distinctly  pointed  out,  and  expressly  excluded 

He  cited  also  Bex  ▼•  Goodenoughig)^  Bex  v.  7^  JusHees 

ifAe  Weat  Bitaig  of  rorhikire{h),  Gould  ▼.  HtOe (t>    But 

the  Court  will  nodce  dlie  finction  of  a  day,  and  if  so  it  is 

dear  that  more  than  seven  days^  that  is  more  than  seven 


yta)  1  M.  &  S.  479. 

^{b)  5  B.  &  Ad.  667 ;  See  S.  C 

S  N.  &  M.  390. 

yic)  2  DowL  719,  N.  S. 

(d)  Cited  in  3  TkWsPniei.  766, 
Dihed. 


^(e)  4  B.  6e  A.  622. 
y(f)  8  A.  6e  E.  173. 

($p)  2  A.  &  K  463. 
^ih)  4  B.  &  Ad.  686;  See  S.  C. 
1 N.  6e  M.  426 

(t)  4  M.  ft  R.  301,  n. 
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times  twenty-foar  hours,  intervened  between  the  notice  and 
the  beginning  of  the  sessions  in  this  case ;  Symons  v.  Low{a)y 
Pugk  V.  Robinson  ip).  Ex  parte  Fargtifuxr  {c),  Ex  parte 
Davey(d),  Ex  parte  Senior  {e)^  Oodsan  v.  Sanctuary  (f)* 
In  Harper  v.  Taswell  {g\  THndal,  C.  J.,  says,  The  statute 
requires  that  he  shall  wait  five  whole  days,  *^that  is  five 
times  twenty-four  hours."  Caune  v.  Harris  (h)  ib  to  the 
same  efiect.  The  rule  is,  that  where  the  time  is  to  be 
computed  fix>m  the  doing  of  an  act,  the  day  on  which  it  ia 
done  is  included;  otherwise,  where  the  time  is  to  be 
reckoned  fix>m  a  given  day;  BeUads  v.  Hester {i),  citing 
CkofUyiis  caseik),  Co.  Litt.  46,  £.,  255,  a..  Com.  Dig.y 
«  Temps,''  (A.]^  Norris  v.  The  Hundred  of  Gawiry  (7), 
GlasdngUm  v.  RawUns  (m).  Hardy  v.  Ryk  (n),  in  whidi 
case  Bayley,  J.,  distinguishes  between  those  who  are  privies 
to  an  act  and  strangers.  He  also  contended,  that  the  words 
''at  least,"  had  not  the  strict  meaning  attributed  to  them, 
but  were  necessary  to  be  used  to  preclude  the  argument 
that  exacdy  seven  days'  notice  was  required. 


Cur.  adv.  mtlL 

WiGHTMAN,  J. — This  was  a  rule  Tor  a  mandamus  to  the 
justices  to  enter  continuances  and  hear  the  appeal  of  one 
Henry  Thomas  against  a  poor-rate  for  the  parish  of  St. 
Leonard,  Shoreditch.  The  proceedings  were  under  a  local 
act,  53  Geo.  3,  c.  cxiL,  regulating  the  parish.  The  act 
authorizes  a  party  aggrieved  to  apply  for  relief  to  the  trus- 
tees, and,  if  dissatisfied  with  their  determination,  to  appeal 
to  a  Quarter  Sessions  to  be  holden  within  three  months 
next  after  such  determination.     In  case  of  such  appeal,  the 


(a)  StylcB,  72. 
ib)  1  T.  R.  116. 
(c)  Mont.  &  Macarthnr,  7. 
(<^  4  D.  &  R.  646. 
(e)  1  DowL  617. 
(/)  4  B.  &  Ad.  265. 
(ff)6C.9c  P.  166. 
(A)  Moo.  &  M.  141. 


Cf )  1  Ld.  Raym.  280* 

(k)  5  Rep.  I,  a. 

(0  Hob.  139. 

(m)  3  East,  407  ;  See  S.  C. 
4  Esp.  224. 

(»)  9  B.  &  a  603 ;  See  S.  C. 
4  M.  &  R.  295. 
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appellant  is  required  to  give  "  seven  days'  notice  at  least,"        1846. 
in  writiog^  of  bis  intention  to  bring  sucb  appeal.     Tbe  first      Re^na 
day  of  tbe  sessions  at  vrbich  tbe  appeal  was  entered  was  tbe     j^jj^eg  of 
7tli  of  Januaiy,  and  tbe  notice  was  served  at  balf-past  nine  Midolbbex. 
in  tbe  forenoon  of  tbe  previous  31st  of  December.     Tbe 
question  was,  wbetber  tbe  day  of  tbe  service  could  be 
incloded  in  the  computation  of  tbe  seven  days,  or  wbetber 
the  seven  days  were  to  be  exclusive  of  tbe  day  on  wbicb  tbe 
notice  was  given,  as  well  as  of  tbe  day  on  wbicb  tbe  sessions 
were  held. 

If  this  question  were  to  be  considered  now  for  tbe  first 
time,  I  should  be  disposed  to  doubt  wbetber  by  tbe  words, 
^  seven  days'  notice  at  least,"  more  was  meant  than  that 
seven  days  should  be  tbe  shortest  notice,  but  that  more 
might  be  given  if  tbe  party  pleased ;  but  it  has  been  so  fre- 
qnendy  decided  that  tbe  words  **  at  least"  have  tbe  effect  of 
excluding  the  day  of  tbe  nodce,  as  well  as  tbe  day  of  tbe  act 
of  which  notice  is  given,  that  it  seems  to  me  too  late  now  to 
raise  tbe  question,  and  that  we  must  abide  by  what  has  been 
80  frequently  decided.  Tbe  cases  of  Zouch  v.  Empsey  {a\ 
The  Queen  v.  The  Justices  of  Shropshire  (ft),  and  Mitchell  y. 
Foster  (c),  are  direct  authorities  that  the  words  ^*  at  least" 
have  tbe  effect  of  excluding  tbe  day  of  tbe  notice,  and  tbe 
day  of  tbe  act  to  be  done ;  and  in  tbe  two  latter  cases  tbe 
Court,  without  approving  tbe  former  decisions,  consider 
they  are  bound  by  them,  and  that  tbe  point  may  be  coQ« 
sidered  settled. 

It  was  contended  that  tbe  fraction  of  a  day  might  be 
conmdered,  and  that  the  notice  might  be  calculated  from 
the  hour  of  the  day  on  wbicb  it  was  served;  but  there  is  no 
authority  for  sucb  a  proposition  as  applicable  to  cases  like 
the  present.  In  all  such  cases  tbe  general  rule  excluding 
fractions  of  a  day  from  tbe  computation  of  time  has  been 
applied,  and  great  inconvenience  might  follow  if  it  were  not 
so.  Where  the  question  is,  wbicb  of  two  acts,  or  conflicting 

•     (a)  4  B.  &  A.  632.  -^  (c)  12  A.  &  E.  472 ;  See  S.  C. 

y  (6)  8  A.  &  E.  173.  4  P.  &  D.  160. 

VOL.nL  I  J>.   &  U 
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Regina       including  fractions  of  a  day,  must  necessarily  be  inquired 

,    y-     .     into;  but  such  cases  are  not  applicable  to  the  present,  which 

Justices  of  J  1.      i_  1      1 

MiDDLE&Bx.    must  be  goyemed  by  toe  general  rule. 

I  am,  therefore,  of  opinion  that  the  notice  was  served  one 
day  too  late,  and  consequently  that  the  sessions  were  war- 
ranted in  refusing  to  hear  the  appeal. 

There  were  other  points  made  upon  the  aigument  to 
which  it  is  unnecessary  now  to  advert ;  for  some  of  them 
were  disposed  of  at  the  time,  and  the  consideration  of  the 
others  is  rendered  unnecessary  by  the  opinion  I  have  formed 
as  to  the  sufficiency  of  the  notice. 

Rule  discharged. 


Upon  habeas 
corpus  to  dis- 
diai^  a 
prisoner  oat 
of  custody 
who  has  been 
committed  by 
Tirtue  of  an 
order  of  ma- 
gistrates, 
under  the 
8  Vict  c,  8, 
8.  25,  (the 
Mutiny  Act) 
for  assistingr 
to  conceal  a 
deserter ; 
notice  of  the 
rule  should  be 
served  upon 
the  secretary 
at  war. 


Ex  parte  Gale. 

A  HABEAS  corpus  having  been  obtained,  directed  to 
the  gaoler  of  Durham  gaol,  to  bring  up  the  body  of  one 
Matthew  Gale,  the  younger,  committed  to  his  custody 
on  a  conviction  under  the  Mutiny  Act,  8  Vict  c  8,  s.  25, 
for  assisting  to  conceal  a  deserter,  on  the  ground  that  the 
warrant  was  bad  for  defects  on  the  &ce  of  it  (a); 

BramtoeU  now  moved  that  the  prisoner  be  dischai^ged 
out  of  custody. 

WioHTBiAN,  J. — Ought  not  the  crown  to  have  notice  of  this 
motion?  Have  you  given  any  notice  to  the  secretary  at  war? 

BramwelL  Notice  has  not  been  given  to  the  secretaiy 
at  war;  but  it  has  been  given  to  the  informer,  and  to  the 
committing  magistrates,  who  do  not  appear  to  oppose  his 
discharge.  It  is  submitted  that  the  crown  has  no  interest 
in  this  party's  being  detained,  more  than  in  any  other 

(a)  The  warrant  set  out  an 
adjudication  of  two  magistrates, 
that  the  party  should  "  forfeit  the 
sum  of  20/.,  or  three  months' 
imprisonment/'  without  stating 


that  there  were  not  suiBcient 
goods  whereon  the  penalty  could 
be  recovered,  pursuant  to  sec.  77. 
There  were  several  other  defects. 
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cnminal  case,  in  wbicli  it  is  never  usual  to  consider  the        1845. 
crown  for  this  purpose  as  an  interested  party.  ^^^^511^ 

Gale. 

WiGHTMAN,  J. — This  concerns  the  public  service,  being 
the  case  of  a  person  who  has  assisted  a  deserter  from  her 
Majesty's  service.  It  is  alwajs  usual  in  the  case  of  smu^ 
glers  to  give  notice  to. the  board  of  customs.  Besides,  by 
the  78th  section  of  the  Mutiny  Act,  one  moiety  of  the 
penelty  is  to  be  paid  to  **  the  general  agent  for  the  recruiting 
servioe  in  London,  to  be  at  the  disposal  of  the  secretary  at 
war."  I  think,  in  the  present  instance,  you  had  better  give 
notice  to  the  secretary  at  war. 

On  a  subsequent  day, 

Bramwell  produced  an  affidavit  of  notice  having  been 
pven,  and  on  the  return  being  read,  and  the  defects 
pcHQted  out,  and  no  cause  being  shewn,  the  Court  ordered 
the  prisoner  to  be  discharged. 

Prisoner  discharged. 

Tatlob  v.  Hodgson. 

1  HIS  was  an  action  of  debt  for  work  and  labour  as  Where  an 

an  attorney  and  as  the  defendant's  agent,  aod  for  money  cIobm  ui^im- 

paid,  and  on  an  account  stated.     The  defendant  pleaded  ^S^^^"  ^^ 

the  general  issue,  and  that  no  siimed  bill  had  been  delivered  }<^tter  signed 

.  by  DUD,  and 

m  pwBDance  of  the  statute  6  &  7  Vict  c.  73  (a).     The  the  bill  of  costs 

plabtiff  joined  issue  on  the  first  plea ;  and  replied  to  the  thTfa^  ofit 

second  plea,  that  he  did,  above  one  calendar  month  before  ^^^  ^^  " 

the  commencement  of  the  action,  to  wit,  on,  &c.,  send  by  chargeable 

the  post  to  the  defendant,  to  wit,  at  his  office  of  business,  letter  may  be 

a  Ull  of  the  said  fees,  charges,  and  disbursements  in  the  J^  ^piJ^hat 

said  plea  mentioned,  and  which  said  bill  was  then  accom-  <^«^«J*- 
paiiied  by  a  letter  subscribed  with  the  proper  hand  of  the        7  ^^'        ' 

(a)  It  would    aeem    that   the      agency  business ;  See  In  re  Getfyp, 
plaintiff  was  not  bound  to  deliver      atUe,  vol.  2,  p.  915.  .^ 
a  signed   biU,   this   being   for 

I  2 


116 


CA8ES  ON  POINTS  OF   PRACTICE,   Q.   B. 


1845.       plaintifF  referring  to  sucb  bill,  as  was  and  is  required  by 
Taylob      ^6  statute.  The  defendant  joined  issue  on  this  replication. 
Hodgson  ^^  ^®  ^^*'  which  took  place  on  the  4th  of  March,  in 

the  present  year,  before  the  sheriff  of  Middlesex,  it  ap- 
peared, that  the  plaintiff  was  an  attorney  in  London,  and 
the  defendant  a  country  attorney,  and  that  the  action  was 
brought  by  the  plaintiff  as  the  London  agent  of  the  countiy 
attorney,  for  certain  costs  incurred  in  an  insolvent's  estate 
of  the  name  of  Hiles.  The  plaintiff,  it  appeared,  had 
enclosed  a  bill  of  costs,  headed  **  assignees*  costs,  not  taxed 
up  to  filing  the  last  account,**  in  a  letter  of  which  the  following 
is  a  copy,  and  sent  it  to  the  defendant  by  the  post* 

**  Re  Hiles. 
"  Dear  Sir, 
I  herewith  beg  to  send  you  the  bill*  of  costs  herein,  and 
shall  be  obliged  by  your  sending  me  a  cheque  for  20/., 
which  will  be  about  my  chaiges  in  the  most  troublesome 
and  disagreeable  business  I  ever  had,  fta" 

"Yours  truly, 

GeoiTge  H.  Taylor. 
23,  Lincoln's  Inn  Pields, 
15th  October,  1844,** 
**  T,  R,  Hodgson,  Esq.,  Solicitor, 
Birmingham." 

This  letter  was  signed  by  the  plaintiff,  and  was  produced 
at  the  trial ;  but  it  was  objected  on  the  part  of  the  defend- 
ant, that  inasmuch  as  the  bill  had  no  heading  by  which  it 
would  appear  that  the  defendant  was  the  party  chargeable 
therewith,  the  letter  could  not  be  looked  at  to  supply  that 
defect,  by  connecting  the  bill  with  its  contents,  and  that, 
therefore,  the  requisites  of  the  statute  had  not  been  complied 
with.  This  objection  was  overruled  by  the  sheriff,  and  a 
verdict  returned  for  the  plaintiff  for  102.  lU.  lid. 

Crompton  having  in  Easter  Term  obtained  a  rule,  calling 
on  the  plaintiff  to  shew  cause  why  a  nonsuit  should  not  be 
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entered  {a\  or  a  verdict  for  the  defendant,  or  why  a  new 
trial  should  not  be  had. 

F.  Gunning  now  shewed  cause.  All  that  the  statute 
requires  is,  that  at  least  a  month  before  the  commencement 
of  an  action,  a  bill  of  costs  shall  have  been  delivered  to  the 
party  to  be  charged  therewith,  or  sent  by  the  post  to,  or 
left  for  him  at  his  counting-house,  office  of  business,  &c., 
which  bill  shall  either  be  subscribed  with  the  proper  hand 
^  such  attorney,  or  be  enclosed  in  or  accompanied  by  a 
letter  subscribed  in  like  manner  referring  to  such  bill  (&). 
There  is  no  provision  that  the  bill  should  be  headed  in  any 
particular  form.  The  words  ^^to  be  charged  therewith," 
do  not  necessarily  import  that  the  bill  itself  is  to  contain 
evidence  of  that  fact.  That  fact,  it  is  submitted,  may  be 
gathered  from  the  letter  in  which  the  bill  is  enclosed  The 
leUer  roost  of  necessity  be  looked  at,  to  see  if  the  bill  en- 
closed is  referred  to  in  it;  and  if  it  can  be  looked  at  for 
that  purpose,  it  may  also  be  admitted  to  shew  that  the  bill 
enclosed,  is  a  bill  enclosed  to  the  party  chargeable  there- 
with.   The  former  statute,  the  2  Gea  2,  c.  23,  s.  23,  also 


1845. 


Tayloa 

V. 
HODGBON. 


(a)  It  did  not  appear  on  the 
tberiff's  notea   that   there  was 
aaj  leave    reserved  to  enter  a 
iMNunit,  or  a  verdict  for  the  de- 
fendant on  the  second  issue ;  and 
the  mle  could  not,  therefore,  be 
topported  on  these  points. 
^     \h)  6  &  7  Vict.  c.  73.  sec.  37— 
"  That  from  and  after  the  passing 
of  this  act  no  attorney  or  solicitor, 
Dor  any  executor,  administrator, 
or  assignee  of  any  attorney  or  soli- 
citor, shall  commence  or  maintain 
any  action  or  suit  for  the  recovery 
of  any  fees,  charges,  or  disburse- 
ments for  any  business  done  by 
inch  attorney  or  solicitor,  until  the 
expiration  of  one  month  after  such 
attorney  or  solicitor,  or  executor, 
administrator,  or  assignee  of  such 
attorney  or  solicitor,  shall  have 


delivered  unto  the  party  to  be 
charged  therewith,  or  sent  by  the 
post  to  or  left  for  him  at  his 
counting-house,  office  of  busi- 
ness, dwelling-house,  or  last 
known  place  of  abode,  a  bill  of 
such  it&B,  charges,  and  disburse- 
ments, and  which  bill  shall  either 
be  subscribed  with  the  proper 
hand  of  such  attorney  or  solicitor, 
(or,  in  the  case  of  a  partnership, 
by  any  of  the  partners,  either 
with  his  own  name,  or  with  the 
name  or  style  of  such  partner- 
ship,) or  of  the  executor,  ad- 
ministrator, or  assignee  of  such 
attorney  or  solicitor,  or  be  in- 
closed in  or  accompanied^  by  a 
Tetter  subscribed  in  like  manner 
relcWTng^  "such  biU,"  &c. 
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1845.       required  that  the  bill  should  be  delivered  "to  the  party  to 
^^'^^^^[^    be  charged  therewith ;"  and  under  that  statute  it  was  held, 
•.  that  it  was  su£Bcient,  where  the  party  in  the  course  of  a 

cause  had  changed  his  attorney,  and  a  Judge's  order  had 
been  obtained  by  the  second  attorney  for  the  delivery  of  a 
signed  bill  by  the  first  attorney,  that  he  had  delivered  it  to 
the  second  attorney ;  Vincent  y.  Slaymaker  (a).  The  object 
of  the  statute  is  clearly  only  to  provide  against  actions  being 
brought  by  attomies  for  their  bills  of  costs,  before  the 
party  against  whom  the  action  is  brought  has  had  an 
opportunity  of  examining  the  items. 

Cromptony  in  support  of  the  rule.  This  is  a  bill  which 
upon  the  face  of  it  does  not  charge  any  one.  The  intention 
of  the  statute  in  requiring  a  bill  to  be  delivered,  is  to  give 
the  fullest  information  to  the  party  chaigeable  therewith. 
In  Lewis  v.  Primrose  {b)^  it  was  held  that  the  bill  should 
be  headed  in  the  Court  and  cause  in  which  the  costs 
are  incurred;  here  there  is  neither  Court  nor  cause. 
[fFiffhtmaUfd. — The  objection  as  to  the  want  of  heading  in 
a  Courts  was  not  taken  at  the  trial.]  It  is  submitted  that 
under  the  37th  section  of  the  6  &  7  Vict  c.  73,  the  name 
of  the  party  who  is  -sought  to  be  charged,  should  appeiMr  on 
the  &ce  of  the  bill  itself 

Cur.  adv.  vuU^ 

WiGHTifAN,  J. — This  was  an  application  to  set  aside  a 
verdict  in  an  action  upon  an  attorney's  bill,  on  the  ground 
that  no  bill  properly  signed  or  entitled  so  as  to  indicate  the 
party  to  be  charged  therewith,  had  been  delivered  to  the 
defendant.  A  bill  entitled  "  assignees*  costs  not  taxed  up 
to  filing  the  last  account,"  had  been  sent  to  the  defendant 
enclosed  in  a  letter  addressed  to  him,  and  signed  by  the 
plaintifi^,  and  which  letter  directly  referred  to  the  bill,  and, 
if  taken  in  connection  with  it,  lefl;  no  doubt  as  to  the  person 
charged.  The  question  was,  whether  the  plaintiff  was 
entitled  to  read  the  letter  and  tlie  bill  together,  to  shew 

/  («)  12  East,  372.  (6)  a  B.  Trinity  Term,  1844. 


TRraiTY    TERM^    8   VICT,  119 

who  was  the  person  to  be  charged  therewith.  It  appears  1846. 
to  me  that  the  plaintifiP  may  do  so,  under  the  37th  section  xaylor 
of  the  6  &  7  Vict  c.  73.    That  section  enables  the  plaintiff  9. 

Hodgson. 

to  connect  the  letter  and  the  bill,  if  the  latter  is  referred  to, 
fin*  the  purpose  of  the  signature  of  the  party  sending  it ;  but 
as  the  letter  and  the  bill  must  both  be  read  in  order  to 
ascertain  if  there  be  a  reference  or  not,  it  seems  to  me 
saffident,  under  the  act,  if  the  bill  and  the  letter  together 
shew  who  is  the  person  to  be  chaiged.  The  rule  will, 
therefore,  be  dischaif^. 

Rule  dischai^ed. 

Reqina  v.  The  Justices  of  Montgomertshibs. 

1  HIS  was  an  application  for  a  mandamus  to  the  Justices  where  by  the 
of  Montgomeryshire,  commanding  them  to  enter  continu-  ^^^  ^^ 
ances  and  hear  an  appeal  of  the  churchwardens  and  over-  twenty-eight 

days'  notice  of 

seen  of  Llanycil,  in  the  county  of  Merioneth,  against  an  trial  was 
order  of  two  justices  for  the  removal  of  Hugh  Hughes  and  b^^gl^en  in 
his  &mily   from  the  parish  of  Camo,  in  the  county  of  ^^  ^f 
Montgomery,  to  the  said  parish  of  LlanyciL     It  appeared  peals,  and 

where  that 

upon  affidavit,  that  the  order  of  removal  had  been  made  notice  had 

on  die  18th  December,  1843,  and  a  copy  of  it  and  the  ^^*;je"sS!'"' 

notice  of  chargeability  served  on  the  appellant  parish  on  "^5^jj®''*^f°'^ 

the  20th  of  the  same  month,  and  the  paupers  removed  on  the  appeal, 

the  13th  January,  1844.     At  the  next  April  sessions,  the  theodbrTf^ 

appeal  was  entered  and  respited ;  and  at  the  same  time  an  ^'^^^  ^)^q 

order  of  the  Court  was  drawn  up,  that  the  appellants  practice  was 

shoold  serve  the  respondent  parish  with  a  copy  of  the  order  reasonable 

adjourning  the  appeal,  at  least  twenty-eight  days  before  the  "is^courtto 

aeasions  at  which  the  trial  was  to  take  place.     No  notice  of  §""*  *  ™*^- 

*^  _  damns,  corn- 

trial,  or  of  the  appeal  having  been  entered  and  respited  were,  manding  the 

however,  forwarded  to  the  respondent  parish,  until  the  19th  enter  con- 

of  June,  1844;  on  which  day,  being  only  fourteen  dear  days  jlenbr*"*^ 

before  the  July  sessions,  the  appellants  sent  a  notice  of  trial  ap^^-  ^^^ 

sessions  are 
the  jodfies  of  their  own  rulesof  practice;  and  this  Court  will  not  interfere  with  their  determinations 
re«pectbg  them,  unlmsthe  rutoB  on  which  thej  have  acted  are  so  unreasonable  as  to  be  illegal 
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1845.  and  grounds  of  appeal  On  the  appeal  being  called  on  at 
Regina  those  sessions,  an  objection  was  made  that  by  the  practice 
**'  .  of  the  sessions  twenty-eight  days*  notice  was  required  to  be 
Mont-  given  in  the  case  of  respited  appeals.  The  sessions  accord- 
ingly refused  to  hear  the  appeal,  and  confirmed  the  order 
of  removal.  A  copy  of  the  rules  of  practice  at  these  ses- 
sions, was  annexed  to  the  affidavit.  One  of  these  rules  was 
as  follows: — ^'  Every  notice  of  appeal  to  be  given  in  writing 
by  the  appellants  or  their  solicitors  to  the  respondents  or 
their  solicitors,  eight  clear  days  before  the  sessions,  if  the 
cause  of  appeal  shall  have  arisen,  or  happened  time  enough 
to  admit  thereof,  unless  otherwise  directed  by  statute. 
Notice  of  prosecuting  adjourned  appeals  to  be  given  in  like 
manner  twenty-eight  clear  days  before  the  sessions;  and 
unless  the  appellants  prosecute  the  appeal  with  effect  at  the 
said  then  next  sessions,  the  onler  of  removal  to  stand 
confirmed.** 

A  rule  nisi  having  been  obtmned  in  Michaelmas  Term  last. 

Bodkin  now  shewed  cause.  The  question  in  this  case  is, 
whether  the  notice  of  trial  in  cases  of  adjourned  appeals, 
required  by  the  rules  of  the  Court  of  Quarter  Sessions,  is 
so  unreasonable  that  this  Court  will  interfere  to  review 
their  decision.  The  principal  case  on  this  subject  is  JRex 
V.  Justices  of  Wiltshire  {a).  There  the  Court  granted  a 
mandamus  to  hear  an  appeal,  which  the  sessions  had  refused 
to  entertain,  on  the  ground  that  the  notice  of  trial  had  not 
been  given  on  or  before  the  Monday  in  the  week  preceding 
the  sessions.  But  in  that  case,  it  appeared  that  the  rule  of 
practice  was  a  new  one,  promulgated  two  sessions  before, 
but  then  first  acted  upon,  and  which  was  not  known  to  the 
appellant's  attorney,  who  had  given  the  former  usual  notice. 
There  was  also  this  additional  &ct,  although  it  is  not 
alluded  to  in  the  judgment,  that  the  sessions,  on  the  objec- 
tion   being   made,   had   refused   to  adjourn   the   appeal, 

/{a)  10  East,  404. 
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erroneously  conceiviDg  that,  as  the  appeal  had  been  entered  1 S45. 
and  respited  at  a  previous  sessions,  they  were  bound  to  rbXina 
come  to  a  final  determination  at  these  sessions,  under  the     _    *•     , 

Justices  of 

9  Geo.  1,  c.  7,  &  8.  In  the  case  of  Sex  v.  7%e  Ju^  Mont- 
tkes  of  Norfolk  {a\  where  the  Coiurt  decided  against  the 
validity  of  a  rule  of  sessions  requiring  one  calendar  month^s 
notice  of  the  entry  and  respite  of  the  appeal,  the  decision 
proceeded  npon  such  a  rule  controlling  in  effect  the  terms 
of  the  9  Geo.  1,  c.  7,  s.  8,  which  only  required  that  a 
reasonable  notice  should  be  given.  But  it  has  since  been 
generally  acknowledged,  that  that  statute  only  applies  to 
the  first  sessions  afler  the  order  of  removal  has  been  sent, 
and  to  which  the  appeal  is  made ;  and  that  the  Court  wiU 
not  interfere  with  the  discretion  of  the  magistrates  at  the 
second  as  to  adjournment,  if  it  is  in  fiirtherance  of  a  reason- 
able practice;  Rex  v.  The  JusHces  of  Momnauihshxre{b), 
Then  the  question  is,  whether,  in  the  present  case,  the  prac- 
tice requiring  twenty-eight  days'  notice  of  prosecuting  the 
appeal,  is  so  unreasonable  as  to  caU  for  the  interference  of  this 
Court,  and  it  is  submitted  that  it  is  not.  When  parties  suffer 
their  rights  to  lie  dormant  for  so  long  a  period  of  time,  as  in 
the  present  case,  where  six  months  have  intervened  between 
the  execution  of  the  order  of  removal,  and  the  notice  and 
grounds  of  appeal  being  given;  a  longer  notice  than  is 
requisite  in  ordinary  cases  ought  to  be  given  by  them  to 
the  other  side,  who  may  fairly  suppose  that  they  mean  to 

acquiesce  in  the  order. 

Toumfend  and  Pashley  in  support  of  the  rule.  The  ses- 
sions had  no  right  to  require  twenty-eight  days*  notice  of 
trial  to  be  given,  and  to  refiise  to  hear  the  appeal  because 
such  notice  had  not  been  given.  A  notice  of  such  length 
is  unreasonable,  and  is  contrary  to  the  practice  of  other 
sesdons,  where  the  notice  varies  firom  six  to  fourteen  days. 
The  recent  act  for  the  amendment  of  the  poor  laws,  the 

•^  (a)  5  B.  &  Ad.  990;  See  S.  C.  3  N.  &  M.  55. 
y  (6)  3  DowL  306. 
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1845.       4  &  6  Win.  4,  a  76,  8.  81,  only  requires  the  grounds  of 

Regina       appeal  to  be  delivered  fourteen  days  before  the  triaL   In  the 

,    ?'     ^     case  of  inovinir  to  set  aside  an  award,  not  under  9  &  10 

Justices  of  ^^ 

Mont-  Wm.  3,  c.  1 5,  the  Court  generally  requires  the  party  to 
come  within  the  same  time  as  if  the  award  were  under  the 
statute,  construing  the  provbions  of  the  statute  as  an  expo- 
sition of  what  reasonable  time  in  such  a  case  ought  to  be 
considered.  In  the  ordinary  case  of  trials  in  this  Court,  so 
long  a  period  is  never  required.  The  L^slature  has 
pointed  out  in  14  Geo.  2,  a  17,  s.  4,  what  shall  be  the 
proper  notice  of  trial  in  town  causes,  which  it  requires  shall 
be  ten  days'  notice  at  least,  when  the  defendant  resides 
above  forty  miles  from  town.  By  the  recent  statute  6  &  7 
Vict  c.  89,  8.  5,  which  empowers  the  Court  in  certain 
cases  to  grant  a  rule  absolute  in  the  first  instance  for  a 
mandamus,  the  notice  of  the  application  for  the  rule  need 
only  be  given  ten  days  before.  If,  therefore,  the  practice 
in  other  cases  is  not  to  require  so  long  a  notice,  it  may  be 
fiiirly  deemed  unreasonable ;  and  if  so,  this  Court  will  exer- 
cise its  jurisdiction  over  the  justices  to  compel  them  to  hear 
this  case.  What  is  reasonable  is  for  the  Court  to  decide. 
<^  Reasonableness,"  says  Lord  Coke^  '^belongeth  to  the 
knowledge  of  the  law,  and  therefore,  to  be  decided  by  the 
justices;*'  Co.  Utt  66,  b.  This  Court  will  controul  the 
Court  of  Quarter  Sessions,  where  it  appears  that  their  rules 
of  practice  are  unreasonable ;  Rex  v.  Justices  of  Norfolk  {a\ 
Rex  V.  Justices  of  West  Riding  (&),  Regina  v.  Justices  of 
Merionethshire  {c)i  Rex  v.  Justices  of  Lancashire  {d)y  Rexj, 
Justices  of  WUtshire{e\  Reg.  v.  Justices  of  West  Riding  {f). 
As  a  general  principle  there  is  no  doubt  that  this  Court 
has  the  power,  and  will  exercise  it,  of  reviewing  the  decisions 
of  inferior  Courts ;  Rudyard^s  case  {g)  •   In  giving  judgment 

/^(a)  6  B.  &  Ad.  990.  /'(rf)  7  B.  «r  C.  691. 

y  (b)  5  B.  &  Ad.  667 ;   S.  C.  2  ^  («)  10  East,  404. 

N.  &  M.  390.  ^)  2  a  B.  706 ;  S.  C.  1  G. 

(c)  1    Car,   Ham.  &    Allen's  &  D.  630. 

New  Sess.  Cases,  p.  277;   Sec  /(y)  2  Ventr.  22. 
S.  C.  1  D.  &  M.  121. 
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in  Bejina  v.  Dunn{a)y  Lord  Denman^  C.  J.,  says,  ^'It  may       1845. 
be  enoi^h  on  this  occasion  to  observe  that  the  Court  of     r^gika 
Kiiig's  Bench  has,  in  fiict,  controlled  the  dedusion  of  the     _    ?-     . 
justices^  whether  in  or  out  of  sessions,  to  a  much  greater       Mont- 
degree  than  was  supposed  at  the  bar."    In  Rex  v.  Justiceg 
of  Steffordshire  {b\  Lord  Denman,  C.  J.,  says,  <*  The  sessions 
have  no  right  to  introduce  a  new  condition  of  appeal  which 
is  not  in  the  statute.** 

Cur,  adv.  vult 

WioHTMAJf,  J. — ^This  was  a  rule  for  a  mandamus  to  the 
jostices  to  enter  continuances  and  hear  an  appeal  agiunst 
an  order  of  removal.  The  order  was  made  in  December, 
1843^  and  the  pauper  was  removed  in  November,  1844. 
The  appeal  was  entered  and  respited  at  the  April  sessions, 
and  notice  and  grounds  of  appeal  were  given  fourteen  clear 
days  before  the  first  day  of  the  July  sessions.  The  prac- 
tice of  the  sessions  required  twenty-eight  days'  notice  of 
trial,  and  because  that  notice  had  not  been  given,  the 
sessions  refused  to  hear  the  appeal 

The  question  was,  whether  the  rule  of  practice  of  the 
sessions^  requiring  twenty-eight  days'  notice  instead  of 
fourteen^  was  so  unreasonable  that  this  Court  would  inter- 
fere, and  compel  them  to  alter  their  practice,  and  shorten 
the  time  of  notice  ?  Several  cases  were  cited,  but  none  were 
applicable,  but  those  in  which  the  question  was,  how  fiir 
this  Court  would  interfere,  on  the  ground  that  the  sessions 
had  adopted  an  unreasonable  practice. 

Bex  V.  The  Justices  of  WiUshire  {e\  Rex  v.  The 
Justices  of  MonmouUishxre  {d),  Bex  v.  TTie  Justices  of 
Lancashire  (e),  Rex  v.  TTie  Justices  of  tlie  West  Riding 
of  Yorkshire  (/),  were  all  cited,  and  the  result  of  those 
cases,  and  indeed  of  all  the  later  authorities,  seems 
to  be  this;  that  the  Quarter  Sessions  are  the  judges  of 

/(a)  12  A.  h  E.  616.  ,^   (d)  3  Dowl.  306. 

^h)  4  A.  &  £.  844 ;  See  S.  C.  ^  (e)  7  B.  &  C.  691. 

6  N.  &  M.  477.  ^<f)  6  B.  &  Ad.  667. 
^c)  10  East,  404. 
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1845.        their  own  rules  of  practice,  and  that  this  Court  will  not 
Reoina       interfere  with  their  determinations  respecting  them,  unless 
*'•  the  rules  upon  which  they  have  acted,  are  so  unreasonable 

Mont-        as  to  be  illegal. 

In  the  present  case,  the  rule  requiring  twenty-eight 
days'  notice  of  trial  of  an  adjourned  or  respited  appeal^ 
where  no  previous  notice  has  been  given,  though  it 
seems  unnecessary,  can  hardly  be  said  to  be  so  unreason- 
able that  the  Court  would  interfere  on  that  ground.  The 
interval  between  one  sessions  and  another  leaves  ample 
time  for  the  giving  such  a  notice ;  and  it  appears  therefore 
to  me,  that  in  this  case  the  Court  ought  not  to  interfere 
with  the  determination  of  the  sessions. 

Rule  dischaiged. 


HlGGlNS  V.  DiXON. 

In  an  action      ASSUMPSIT  on  a  guarantee.    The  declaration  stated, 

on  a  ffUArante6, 

the  declaration  that  one  A.  Mangeou  was  indebted  to  the  plaintiff 
misebySie  ^^  ^^^  ^* «  that  the  plaintiff  had  commenced  an  action 
^  aI^^I^**  in  the  Common  Pleas  against  the  said  A.  M.  for  the 
of  A.  M.         recovery  of  that  sum,  which  action  was  pending  at  the 

Diajunff  default     «       • 

in  payment  of  time  of  the  after-mentioned  promise  of  the  defendant ; 

mo^y,  hethe  ^^^    ^^    Consideration  of   the  premises,    and    that    the 

defei^ant  plaintiff,  at  the  request  of  the  defendant,  would  forbear 

mediately  on  and  give  time  to  the  said  A.  M.  for  the  payment  of  the 

sncii  defiuiltf  • «  ■■  •  a  .  .      /■^'x 

pay  the  same  said  sum,  and  interest  at  four  per  cent,  on  the  26th  of  October 
£  Ae  ffu»!**^*  then  next,  the  defendant  undertook  and  promised,  and 
rantee  itself,     cruaranteed  the  plaintiff,  that  in  the  event  of  the  said  A.  M. 

the  terms  were  ^  i   /.     i      • 

*<  in  the  event  making  default  m  payment  of  the  said  sum,  &c.,  the 
making  de-       defendant  would,  immediately  on  such  default  being  made, 

fruit,  I  will, 

immediately 

upon  such  default  being  made,  and  a  letter  being  sent  to  me  addretsed,  ^ ,  gitnng  me  notice 

of  Mueh  deftndtt  pay,  &c:**  Held,  that  there  was  a  material  variance  between  the  declaration 

and  the  guarantee ;  the  former  alleis^ing  an  absolute  promise  to  pay  on  default,  while  the  pro- 

mise  in  the  latter  was  coupled  with  the  condition  of  sending  a  letter,  &c.,  which  was  a 

material  qualification. 


The  cause  was  tried  before  the  sheriff  of  Middlesex,  and 
the  guarantee,  which  was  given  in  evidence,  was  in  the 
foUowiDg  terms : — 

r  ^^  Biggins 
'*In  the  Common  Pleas,  s  v. 

I    Manaean. 


*^  In  confflderation  of  the  above  named  plaintiff  having 
granted  the  defendant  time  for  payment  of  the  debt  herein, 
being  \6L  3«.,  together  with  interest  thereon  after  the  rate 
of  four  per  cent  per  annum,  from  the  12th  daj  of  July, 
1843, 1,  the  undersigned,  do  hereby  undertake,  guarantee, 
and  agree,  by  way  of  collateral  security,  that  in  the  event 
of  the  defendant  making  de&ult  in  payment  of  the  said 
judgment  debt  on  the  26th  day  of  October  next,  I  will, 
immediately  upon  such  de&ult  being  made,  aiid  a  letter 
being  sent  to  me,  addressed  to  No.  62,  Gower  Street,  Bedford 
Square,  giving  me  notice  of  such  defatdt,  pay  the  amount  due, 
or  80  much  thereof  as  shall  then  remain  unpaid  to  the 
plaintiff,  together  with  interest  thereon  as  aforesud.     And 
it  is  hereby  expressly  understood,  that  nothing  herein  con- 
tained shall  be  deemed  or  construed  to  be  taken  as  a  release 
of  the  judgment  already  signed  herein,  but  as  a  suspension 
only  for  the  space  of  six  months.  <^  R.  Dixon." 

It  appeared  from  the  undersheriff^s  notes,  that  a  letter 
was  posted  by  the  pUdntiff,  addressed  to  ^<  —  Dixon,  Esq., 


V. 

Dixon. 
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pay  to  the  plaintiff  the  said  sum  of  15/.  3«.,  or  so  much  1645. 
thereof  as  should  then  remain  unpaid,  together  with  in-  Higoiks 
terest,  &c.  It  then  proceeded  to  aver,  that  the  plaintiff, 
confiding,  &a,  did  forbear,  &c. ;  that  A.  M.  made  default, 
&C.,  of  which  the  defendant  had  notice.  Breach ;  that  the 
defendant,  though  requested,  had  not  pud  the  said  sum  of 
15il  3«.,  and  interest,  &a 

The  defendant  pleaded  non-assumpsit,  on  which  issue 
was  joined;  and  other  pleas  not  material  to  the  present 
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1845.  Gower  Street,  New  Rood,"  but  that  there  was  no  evidence 
that  it  had  been  received  by  the  de&ndant. 

Several  points  were  raised  at  the  trial;  those  now  material 
being,  that  it  did  not  appear  that  a  letter  had  been  sent  to 
the  defendant  according  to  the  guarantee,  and  that  there 
was  a  variiHice  between  the  guarantee  and  the  declaration. 

The  plaintiff  recovered  a  verdict  for  16/.  ISs. 

Ogle  had  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered,  (a)  or  a  new 
trial  had. 

Hoggins  now  shewed  cause.  The  principal  question  is, 
whether  there  is  a  variance  between  the  guarantee  and  the 
declaration.  The  consideration  for  the  defendant's  promise 
is  the  giving  time  to  A.  Mangeon ;  the  promise  is  to  pay 
on  her  making  defiiult;  and  the  mode  of  giving  notice  of 
such  defeult,  by  a  letter  to  Gow^r  Street,  is  not  a  condition 
precedent :  there  is,  therefore,  no  variance.  The  guarantee 
cannot  be  taken  as  given  in  consideration  of  time  being 
allowed,  and  of  notice  of  default:  notice  must  always  be  given; 
it  is  a  matter  of  evidence,  not  of  contract.  It  appears  from  the 
undersheriff's  notes  to  have  been  proved,  that  notice  was 
sent  to  the  defendant,  by  a  letter  addressed  to  him  in 
Gower  Street,  which  letter,  in  the  absence  of  evidence  to 
the  contrary,  he  must  be  assumed  to  have 


Ogle^  in  support  of  the  rule.  There  is  clearly  a  variance 
between  the  guarantee  and  the  declaration.  The  promise  as 
alleged  in  the  declaration  is  absolute,  to  pay  on  de&ult  df 
the  principal ;  in  the  guarantee  another  condition  is  made, 
that  a  letter  should  be  sent  to  the  defendant,  addressed  to 
Na  62,  Gower  Street,  Bedford  Square,  giving  notice  of 
the  prindpal*s  de&ult     Thb  is  a  condition  precedent  to 


(a)  Prom  the  undersheriflTs  notes,  it  did  not  appear  that  leave  had 
been  reserved  at  the  trial  to  enter  a  nonsuit 
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the  plaintifTs  right  to  recover,  and  as  such  should  have  been        1845. 

set  out  in  the  declaration,  and  performance  of  it  averred.       }ii^^^^ 

This  is  not  done,  and,  therefore,  there  is  a  material  variance.       _  "• 

.  .  .  Dixon. 

Bat  even  if  the  declaration  be  sufficient,  it  does  not  appear 

from  the  evidence  that  a  proper  letter  was  sent ;  a  particular 

address  is  mentioned  and  stipulated  for  in  the  guarantee, 

and  the  letter  sent  was  to  a  different  address.     If  it  could 

he  assumed  in  &vour  of  the  plaintiff,  that  a  letter  sent  to 

the  correct  address  had  been  received,  that  cannot  be  the 

case  where  the  address  was  incorrect    If  the  plaintiff  chose 

to  vaiy  the  address  given  him,  it  was  for  him  to  prove  that 

the  letter  was  received     [Cb&rtd^e,  J. — I  think  the  letter 

is  a  compliance  with  the  condition,  and  that  it  must  be 

taken  to  have  been  received.     The  only  point  really  to  be 

considered  is  the  question  of  variance.] 

Cur.  adv.  vtdL 

Coleridge,  J.,  afterwards  (a)  delivered  judgment — This 
was  a  rule  for  a  nonsuit  or  new  trial,  on  grounds  which 
were  all  disposed  of  on  the  aigument  but  one,  now  to  be 
conridered* 

The  action  was  on  a  guarantee,  which,  after  stating  the 
consideration,  proceeded  thus,  ^^I,  the  undersigned,  do 
hereby  undertake,  guarantee,  and  agree,  by  way  of  collateral 
aecority,  that  in  the  event  of  the  defendant  making  de&ult 
in  payment  of  the  said  judgment  debt,  on  the  26th  day  of 
October  next,  I  will,  immediately  upon  such  de&ult  being 
made,  and  a  letter  being  sent  to  me,  addressed  to  No.  62,  Gower 
Street,  Bedford  Square,  giving  me  notice  of  such  default. 

The  declaration  omitted,  in  setting  out  the  promise,  any 
mention  of  the  sending  the  letter;  and  this,  it  was  alleged, 
constituted  a  variance ;  and  it  appears  to  me  that  the  objec- 
tion is  well  founded*   There  was  no  original  debt  between 

(a)  In  Trinity  Vacation. 
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^^45.  the  plaintiff  and  this  defendant ;  no  duty  on  the  latter  to 
H106IM8  P^y  ^®  money  for  which  this  action  is  brought,  except 
Dixon.  ^^^  ^"^*^^  ^^™  ^^^  special  contract  between  the  parties. 
The  defendant  had  a  right  to  limit  the  contract  by  such 
terms  as  he  thought  fit  to  impose,  and  he  is  not  liable 
except  those  terms  are  complied  with.  This  cannot  be  said 
to  be  an  immaterial  term  in  the  case  of  liability  on  de&ult 
of  a  third  person ;  it  therefore  qualified  the  contract,  making 
it  conditional,  whereas  on  the  declaration  it  appeared  to  be 
absolute. 

It  does  not  appear  by  the  sheriff's  note  that  any  leave 
was  reserved  to  enter  a  nonsuit,  and  upon  the  affidavits  it 
is  expressly  denied  that  any  was ;  the  rule,  therefore,  must 
be  absolute  for  a  new  trial. 

Rule  absolute  accordingly. 


Regina  v.  Milner,  Clerk,  and  Another. 

An  order  in  A  RULE  had  been  obtained  in  Easter  Term  last  for  a 

/the  7  &;Vyict  Certiorari,  to  bring  up  the  following  order  for  the  purpose 

rta*2/ tit^  o^  being  quashed  : 
Application  '*  Westmoreland,   to  wit     At  a  petty  session  of  her 

ned  been  made  a       •/ 

and  summong  Majesty's  Justices  of  the  peace  for  the  county  of  Westmore- 
josUce  of  ^e  ^^^  holden  in  and  for  the  division  of  East  Ward,  in  the 
SST  l^"^^  county  of  Westmoreland,  at  the  Shire  Hall  at  Appleby,  in 
diTision  in  the  Said  county,  on  the  18th  of  January,  1845,  before  us, 
mother  r«.  Joseph  Milner,  clerk,  and  William  Hopes,  two  of  her 
Siat  ukder  the  Majesty's  Justices  of  the  peace  for  the  said  county. 
Si^^irord  •'^^"  **  Whereas,  one  Rebecca  Blackett,  single  woman,  residing 
waa  to  be  taken  at  Street  House,  in  the  parish  of  Warcop,  within  this 
mouflwith^e  division,  did,  on  the  9th  of  Januaxy,  1845,  having  been 
c^in^in  delivered  of  a  bastard  child^  within  twelve  calendar  months 
the  forms         prfor  thereto,  make  application  to  Joseph  Milner,  clerk, 

given  ra  the  a  &  i 

scJiedule  to 

that  aet ;  and  that,  oonaeqaently,  the  order  shewed  jurisdiction  on  the  part  of  the  magbtrate 

granthig  the  summons. 
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one  of  her  Majesty's  justices  of  the  peace,  usually  acting  in        1845. 
this  division^  for  a  summons  to  be  served  upon  one  John       rb^ina 
Gregson  the  younger,  of  Warcop,  aforesaid,  whom  she       ^  *^* 
dl^ed  to  be  the  &ther  of  the  said  child;  and  the  said    and  Another, 
justice  thereupon  issued  his  summons  to  the  said  John 
Gr^son  the  younger,  to  appear  at  a  petty  sessions  to  be 
hdden  on  this  day  for  this  division,  to  answer  her  complaint 
touching  the  premises. 

And  whereas,  &a  (stating  the  appearance  of  the  putative 
fiuher,  the  hearing,  and  an  order  on  the  putative  father). 

(Signed,)  ««  Joseph  Milnbr,"  (L.  S.) 

'*  WnxiAM  Hopes,"  (L.  S.) 

The  objection  was,  that  it  did  not  appear  that  the 
jostice  issuing  the  summons,  was  a  justice  of  the  peace 
acting  for  the  petty  sessional  division  in  which  the  mother 
of  the  child  resided* 

Addiion  now  shewed  cause.     It  is  submitted,  that  as  it 
appears  upon  the  &ce  of  this  order,  that  the  summons 
was  granted   by  a  magistrate   usually   *^  acting   in**  the 
diyision,  in  which  the  woman  resided,  the  jurisdiction  of 
the  magistrate  to  make  the  order  is  sufficiently  shewn. 
The  8  Vict,  c  10,  was  expressly  passed  to  discourage 
mere  technical  objections  like  the   present      The  first 
section  of  that  statute  enacts,  ''that  where  any  proceed- 
ings have  been  had  or  taken" — ''  in  matters  of  bastardy 
under  the  provisions  of  the  said  recited  act,  and  shall  have 
been  set  forth  according  to  the  forms  in  the  schedule  here- 
unto annexed,  or  to  the  like  tenor  or  effect,  the  same  shall 
be  taken  respectively  to  have  been  and  to  be  valid  and 
suflSdent  in  law."    The  present  order  is  precisely  in  the 
same  form  as  that  given  in  the  schedule  of  the  act,  except 
that  there  the  justice  is  stated  to  be  a  justice  of  the  peace 
acting  "for"  the  division,  and  here  the  word  used  is  "in." 
It  is  submitted,  that  this  is  sufficient,  it  being  clearly  "  to 
the  like  tenor  and  effisct"    But  even  should  the  Court 
vou  m.  K  D.  &  L. 
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think  otherwise,  as  no  form  is  given  by  the  7  &  8  Vict 
c.  101,  and  the  forms  given  by  the  8  Vict  c.  10,  are  not 
imperative,  it  perhaps  was  not  necessary  to  shew  on  the 
andAnotiber.  ^^^^e  of  this  order,  that  the  party  had  been  summoned*  In 
The  King  v.  Stone  (a),  it  was  held^  that  a  conviction  before 
a  justice  of  the  peace  on  the  Game  Laws,  which  stated  that 
the  defendant  was  present  at  the  time  when  the  information 
was  read  and  the  witnesses  examined,  and  that  when  called 
on  for  his  defence  he  produced  no  evidence,  and  did  not 
require  any  further  time,  was  suflScient;  without  stating  that 
he  was  previously  summoned  to  answer. 


BUsSy  in  support  of  the  rule.  A  justice  of  the  peace 
acting  ^^in"  a  place,  may  yet  be  acting  out  of  hb  jurisdic- 
tion. It  is  a  mere  designation  of  locality,  and  does  not 
shew  jurisdiction  on  the  part  of  the  magistrate  granting 
the  summons.  If  that  be  not  shewn,  then  the  justices  had 
no  right  to  make  the  order. 


CoLEBiDQE,  J. — I  think  the  intention  of  the  Legislatore 
in  passing  the  8  Vict  c.  10,  manifestly  was  to  discount 
such  objections  as  the  present  Without  meaning  to  say 
that  ''in"  and  ''for"  are  synonymous  terms,  I  find  on 
reference  to  the  forms  given  in  the  act,  that  they  seem  to 
be  used  there  as  such;  and  I  therefore  think  that  this 
objection  cannot  be  sustained  (ft). 

Rule  dischaiged. 


"^(a)  1  East,  639. 
.  (ft)  In  the  act  itself,  the  7  &  8 
Vict.  c.  101,  8.  2,  the  complaint 
is  to  be  made  to  a  justice  of  the 
peace  acting  ''for*  the  petty  ses- 
sional division,  &c.,  who  is  to 
summon  the  party  to  appear  at  a 
petty  session,  to  be  holden,  &c. 
"  for*  the  petty  sessional  division. 


&c,  **  in  which  soch  justice 
usuaUy  acts.'*  And  in  the  forms 
given  in  the  8  Vict.  c.  10,  the 
justice  is  stated  to  be  acting 
*'  for*  the  petty  sessional  division, 
&c.,  and  summoning  the  party 
to  appear  at  a  petty  sessions  to 
be  holden  for  the  division  "in 
which  the  justice  usually  acts.' 
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1845. 

Regina  v.  Walker  and  Others,  Esquires. 

A  RULE  had  been  obtained,  calling  on  Richard  Walker,  Where  the 
John  Grundy,  and  James  Openshaw,  Esquires,  three  of  ^ft^ton^ 
the  keepers  of  the  peace,  and  justices  in  and  for  the  county  **!«  wlw*- 
of  Lancaster,  and  usually  attending  at  and  acting  for  the  guardians,  to 
petty  sessional  division  of  Bury,  in  the  said  county,  to  of  affiliation 
shew  cause  why  a  writ  of  mandamus  should  not  issue  to  2"^^3  vict 
them,  commanding  them  to  proceed  upon  an  application  ^  ^^ '-  ^^ 
made  to  them  at  a  petty  sessions  held  on  the  3l8t  of  nevertheless 
January,  1845,  by  Anne  Openshaw,  single  woman,  for  an  entertain  the 
order  upon  William  Porter  Holt,  as  the  putative  fether  of  a  thrSl^tW^ 
male  bastard  child,  bom  of  the  body  of  the  said  Anne  under  the 

_  "^  ,         ,  7  &  8  VicL  ^ 

Openshaw,  and  to  hear  and  determine  such  application  at  c  loijfmade 
a  pet^  sessions  to  be  held  for  the  said  division,  as  by  Jliiitodby  *"*' 
adjournment  from  the  said  petty  sessions  held  on  the  3l8t  *^^  *^^' 
of  Januaiy. 

It  appeared  firom  the  affidavit  in  support  of  this  rule, 
that  one  Anne  Openshaw,  a  pauper,  having  been  delivered 
of  a  bastard  child,  and  having  become  chaigeable  to  the 
parish  of  Elton,  within  the  Bury  union,  the  guardians  of 
the  poor  for  that  union  had  made  an  application  to  the 
Bury  petty  ses&dons  under  the  2  &  3  Vict.  c.  85,  s.  1,  for 
an  order  upon  the  putative  fiither  to  reimburse  the  union 
for  the  maintenance  and  support  of  the  child.  Notice  of 
their  intention  to  apply  had  been  given  to  William  Porter 
Holt,  the  alleged  fitther  of  the  child,  calling  on  him  to 
appear  at  the  Bury  petty  sessions  on  the  9th  of  August, 
1844 ;  on  which  day  he  accordingly  appeared,  and  entered 
into  recognizances,  under  the  2  &  3  Vict  c.  85,  s.  3,  to 
tiy  the  matter  at  the  quarter  sessions  for  the  county.  On 
the  same  day,  the  9th  of  August,  1844,  the  7  &  8  Vict, 
c,  101,  was  passed.  At  the  next  quarter  sessions,  the  case 
was  adjourned  by  consent  to  the  following  sessions,  when 
it  was  heard,  and  the  Court  of  Quarter  Sessions  refused  to 
make  any  order. 

K  2 
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And  Others. 


On  the  18th  of  January,  1845,  and  consequently  within 
the  time  limited  by  the  7  &  8  Vict  a  101,  s.  2,  (the 
child  having  been  bom  on  the  26th  of  March,  1844,)  the 
mother  of  the  child  made  an  application  under  that  act^  to 
the  petty  sessions,  for  a  summons  against  the  putative 
father.  A  summons  was  accordingly  granted,  requiring  Holt 
to  appear  at  the  petty  sessions  to  be  held. at  Bury,  on  the 
31st  of  January.  On  that  day  he  accordingly  appeared  by 
counsel,  and  contended,  that  an  application  having  been 
already  made  by  the  guardians  of  the  poor,  which  had 
been  heard  by  the  quarter  sessions  and  dismissed;  the 
petty  sessions  had  no  authority  to  entertain  this  second 
application.  The  magistrates  treating  this  objection  as 
fatal,  refused  to  hear  the  complaint  of  the  mother ;  upon 
which  the  present  rule  had  been  obtained. 


Martin  and  Gray  now  shewed  cause.  The  magistrates 
acted  rightly  in  reflising  to  entertain  this  application.  The 
former  order,  being  that  of  a  Court  of  Quarter  Sessions, 
was  decbive  on  the  point;  Bex  v.  Tenant  (a);  Rex  v. 
Jenkin  {b).  It  will  be  said,  perhaps,  that  the  former  order 
being  made  on  the  application  of  the  guardians  of  the  poor, 
and  the  latter  on  that  of  the  mother  of  the  child,  that  she 
is  not  bound  by  the  prior  decision  to  which  she  was  no 
party ;  and  that  a  new  substantive  right  is  given  to  her  by 
the  recent  statute,  7  &  8  Vict  c.  101.  But  the  answer  is, 
that  the  former  application  being  for  the  same  purpose, 
namely,  for  the  support  and  maintenance  of  the  child,  and 
she  being  a  witness  in  support  of  it,  she  may  be  said  in 
point  of  fact  to  have  been  a  party  to  it.  Besides,  this 
inconvenience  might  result  from  a  contrary  construction, 
that  where  the  order  by  the  guardians  has  been  successfol, 
if  the  mother  could  also  obtain  an  order,  the  father  might 
be  burthened  with  the  support  of  the  child  twice  over. 


(a)  2  Str.  716 :  See  S.  C.  2  Ld.  Raym.  1423. 
{h)  Cas.  temp.  Hardw.  301. 
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By  the  9th  section  of  the  7  &  8  Vict.  c.  101,  it  is  provided, 
that  ^^all  proceedings  actually  pending  before  justices  in 
quarter  sessions  or  petty  sessions  at  the  time  of  the  passing 
of  this  act  may  be  continued,  and  orders  made  therein  in 
the  same  manner  as  if  this  act  had  not  been  passed."  Here 
the  proceedings  were  pending  before  the  quarter  sessions 
when  the  act  passed ;  and  therefore,  their  decision,  when 
pronounced,  was  finaL  [^fFiffhtmany  J. — One  of  the  con- 
ditions for  an  order  for  payment  to  the  guardians  is,  that 
the  child  should  be  chargeable.  Suppose  that  the  mother 
is  afterwards  enabled  to  keep  the  child,  could  she  not 
apply  under  the  recent  act?]  In  that  case  it  would  be  a 
mere  revival  of  the  order,  with  a  change  of  the  party  to 
whom  the  money  was  to  be  paid.  In  the  present  instance 
the  sessions  have  adjudicated  in  fevour  of  the  &ther,  and 
this  application  is  in  &ct  to  re-hear  their  decision. 


1845. 


Rkgina 

V. 

Walkeii 
and  Othen. 


Archbold,  in  support  of  the  rule.  It  is  not  necessary 
to  consider  the  inconvenience  of  two  orders  for  the  support 
of  the  same  child,  which  it  is  said  may  exist ;  as  in  the 
present  case,  the  quarter  sessions  have  made  no  order  on 
the  &ther.  The  former  statute  was  in  favour  of  the  parish 
on  whom  the  child  had  become  chargeable;  the  present 
statute  is  in  favour  of  the  mother,  giving  her  a  certain 
support  for  her  child ;  and  her  right  to  that  support  cannot 
be  taken  away  except  by  express  words. 

WiQHTMAN,  J. — ^It  seems  to  me,  that  under  the  terms  of 
the  7  &  8  Vict.  c.  101,  I  must  make  this  rule  absolute. 
By  the  second  section  of  that  act,  on  the  application  by 
the  mother  of  a  bastard  child  within  twelve  months  after 
ihe  birth  of  the  child,  or  within  six  months  before  the 
passing  of  the  act,  the  justice  is  required  to  grant  an  order 
summoning  the  putative  father  to  appear  before  the  petty 
6<^ons;  and  by  a  subsequent  section,  the  sessions  are 
required  to  hear  the  evidence  which  she  may  adduce,  and 
entertain   or   dismiss    her  application.      In    the    present 
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1845. 


Reoima 

V, 

Walker 
and  Others. 


instance,  the  sessions  have  reFused  to  do  so,  considering 
that  they  were  bound  by  a  decision  to  which  the  Court  of 
Quarter  Sessions  had  come  upon  a  former  application  at 
the  instance  of  the  guardians  of  the  union,  for  an  order  on 
the  putative  father,  to  reimburse  their  expenses.  It  is 
contended,  that  some  inconvenience  might  ensue  were  the 
sessions  to  entertain  this  application;  as  sect  9  enacts, 
that  previous  orders  shall  be  valid ;  and  thus,  if  an  order 
could  be  made  in  fisivour  of  the  guardians,  and  another  in 
favour  of  the  mother,  there  might  be  two  orders  for  the 
same  purpose  existing  at  the  same  time.  But  as  in  the 
present  case  the  quarter  sessions  have  made  no  order,  I  do 
not  think  that  it  is  necessary  for  me  to  determine  that 
question.  It  seems  to  me  that  the  words  of  the  act  leave 
no  discretion;  that  the  mother  is  within  them,  and  is 
entitled  to  make  the  application,  which  the  sessions  are 
bound  to  entertain;  and  that  the  present  rule  must 
therefore  be  absolute. 

Rule  absolute. 


A  wamnt  of 
attorney,  dated 
the  4th  of 
April,  1844, 
was  given  by 


Henry  Robinson  r.  William  Henrt  Robinson. 

In  this  case  a  rule  had  been  obtained  by  the  assignees  of 

the  defendant,  W.  H.  Robinson,  a  bankrupt,  calling  on  the 

plaintiff  to  shew  cause  why  the  judgment  and  execution 

the  defendant    ^hich  had  issued  on  a  warrant  of  attorney  given  by  the 

*  the  defeasance 

to  which  stated  it  to  be  for  securing  13007.  and  interest  on  the  15th  of  April,  and  autborited  the 
issuing  of  execution  for  the  whole  of  the  principal  and  interest  then  due,  with  coats.  &c.,  in 
default  of  payment.  At  that  time  the  defendant  owed  514/.  to  the  plaintiff,  who  was  also  liable 
as  a  surety  for  237 Z.  When  execution  issued,  the  amount  of  debt  and  liabilities  was  11 102., 
including  bills  accepted  by  the  plaintiff  for  the  accommodation  of  the  defendant,  after  the  giring 
of  the  warrant  of  attorney,  some  of  which  were  not  due.  The  amount  levied  was  10S5/. :  ffeUt 
that  affidavits  were  admissible  to  shew  the  intention  of  the  parties  to  have  been,  that  the  warrant 
of  attomoy  should  be  a  security  for  future  liabilities,  as  well  as  for  existing  debts,  not  exceeding 
1300/.  ;  and  also  to  shew  that  the  accommodation  acceptances  had  been  giveo  with  that  under- 
standing. 

The  warrant  of  attorney  was  filed  under  3  Geo.  4,  c.  39,  s.  1,  on  the  24th  of  April,  1844, 
with  an  affidarit  stating  that  deponent  "  was  present  on  the  4th  day  of  April,  1 844,  and  did  see 
the  within  named  W.  H.  R.  sign,  seal,  and,  as  his  act  and  deed,  deliver  the  within  warrant  of 
attorney :"  Held,  that  the  affidavit  sufficiently  shewed  that  the  warrant  of  attorney  was  executed 
within  twenty-one  days  of  its  being  filed. 

/6-  •S^.  fmr 
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defendant  to  the  plaintiff  should  not  be  set  aside;  and  vthj        1845. 
the  sum  of  10S5L  6s.  6dl,  which  had  been  levied  under  the     bomnbon 
jodgment,  should  not  be  refunded  to  the  assignees.     The  ^' 

rale  was  granted  on  two  grounds;  first,  that  it  did  not 
appear  £rom  the  affidavit  of  the  attesting  witness,  which 
had  been  filed,  together  with  the  warrant  of  attorney, 
under  3  Geo.  4,  c.  39,  s.  1,  that  the  warrant  of  attorney 
had  been  filed  within  twenty-one  days  of  its  execution ; 
and,  secondly,  that  the  execution  had  issued  for  more  than 
was  due  to  the  plaintiff  at  the  time  of  giving  the  warrant  of 
attorney.  That  instrument  bore  date  the  4  th  of  April,  18445 
and  the  defeasance  stated  that  it  was  for  securing  the  pay- 
ment of  1300/.  and  interest,  on  the  15th  of  that  month, 
and,  in  defiiult  of  payment,  authorized  the  issuing  of 
execution  for  the  whole  of  the  principal  money  and 
interest  which  should  be  then  due,  together  vnth  costs,  &c. 
This  warrant  of  attorney  was  filed  on  the  24th  of  April, 
1844,  and  the  affidavit  filed  with  it  in  pursuance  of  the 
statute  stated,  '*  that  the  deponent  was  present  on  the  4th 
day  of  April  instant,  and  did  see  the  vrithin  named  W.  H. 
Robinson  sign,  seal,  and,  as  his  act  and  deed,  deliver  the 
within  warrant  of  attorney,  and  also  sign  the  defeasance 
thereunder  written.^ 

On  the  1st  of  November,  1844,  judgment  was  signed, 
and  a  fi.  £sL  issued,  indorsed  to  levy  13422L  0^.  AcL,  with 
interest  on  13032. 10^.,  at  4/.  per  cent  fi*om  that  day ;  and, 
on  the  5th  of  November,  the  sheriff  levied  to  the  amount 
of  10852.  6«.  fid,  and  executed  a  bill  of  sale  of  the  goods 
levied  to  the  pluntiff.  On  the  11th  of  March,  1845,  the 
defendant  was  declared  a  bankrupt,  a  fiat  having  issued  on 
the  26th  of  February,  on  an  act  of  bankruptcy  committed 
on  the  6th  of  the  previous  November. 

Affidavits  were  put  in  on  both  sides,  fi^m  which  and 
fit>m  the  examinations  in  the  Court  of  Bankruptcy  at 
Birmingham,  it  appeared  that  the  plaintiff  was  the  father 
of  the  defendant;  that  at  the  time  of  giving  the  warrant  of 
attorney,  the  defendant  was  indebted  in  514/.  I4s,  lid.  to 
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1845.       the  plaintiff,  who  was  also  liable  as  surety  for  the  defendant 

RoBiNBOM     "^  ^^^''  ^''  ^^  >  ^^^^  ^^®  plaintiff,  in  pursuance  of  a  proaiise 
***  made  at  the  time  of  giving  the  warrant  of  attorney,  accepted^ 

on  the  9th  of  May,  1844,  for  the  accommodation  of  the 
defendant,  bills  of  exchange  to  the  amount  of  1146/L  12«.4dl ; 
and  that  at  the  time  of  issuing  execution,  the  amount  of 
debt  and  liabilities,  including  some  of  the  bills  then  current, 
was  1110/.  lAs.  lOd.  The  plaintiff  and  defendant  both 
swore  in  their  affidavits  that  the  warrant  of  attorney  was 
given  to  secure  not  only  what  was  actually  due  at  the  time 
of  its  execution,  but  also  such  further  advances  as  the 
plaintiff  should  make  to  the  defendant,  and  such  sums  as 
he  should  become  liable  to  pay  on  his  account,  not 
exceeding  in  the  whole  1300/.,  and  interest  thereon. 

Whitehurst  now  shewed  cause.     [He  took  a  preliminary 
objection  to  one  of  the  affidavits  on  the  part  of  the  defendant, 
that  the  examinations  in  bankruptcy  which  were  referred 
to  as  exhibits,  were  not  intituled  in  the  cause,  and  therefore 
might  not  be  those  which  were  exhibited  to  the  deponent ; 
the  Court,  however,  gave  no  decision  on  the  point,  but 
admitted  the  documents  de  bene  esse.]     As  to  the  first 
point,  a  warrant  of  attorney  not  duly  filed  according  to  the 
provisions  of  3  Geo.  4,  c.  39,  is  fitiudulent  and  void  only 
as  against  assignees.      The  second  section  of  that  act 
entitles  them  to  recover  back  what  has  been  levied  under 
such  a  warrant  of  attorney  for  the  use  of  the  creditors. 
They  ought,  therefore,  to  have  brought  trover,  or  an  action 
for  money  had  and  received.    If  the  warrant  of  attorney  be 
now  set  aside,  it  is  made  void  as  against  all  the  world,  and 
the  statute  gives  no  such  summary  power  to  the  Court 
The  question  is  one  of  much  importance,  and  ought  to  be 
raised  on  the  record,  by  bringing  an  action,  so  as  to  obtain 
the  judgment  of  a  Court  of  Error.   It  is  true  that  in  Dillon 
V.  Edwards  (a),  it  was  held  that  the  words  ^'  such  warrant 

(a)  2  M.  &  p.  550. 


V. 

Robinson. 
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of  attorney^"  in  sect.  2,  included  the  affidavit  required  by        1845, 

secL  1 ;  but  even  if  that  decision  be  law,  which  is  to  be     Rojmnson 

dodbted,  it  is  not  applicable  to  the  present  case.     There 

the  deponent  only  swore  that  he  saw  ^'  a  certain  warrant 

of  attorney,  bearing  date  the  25th  of  April,  1827,  signed, 

sealed,  &c. ;"  and  there  was  nothing  to  shew  that  he  saw  it 

executed  on  the  day  on  which  it  bore  date,  or  on  any  day 

within  twenty-one  days  of  the  filing.     In  the  present  case 

the  meaning  of  the  affidavit  is  plain,  the  instrument  bears 

date  the  4th  of  April,  and  the  deponent  swears  that  he 

was  present  on  that  day,  and  saw  the  defendant  execute 

it    The  objection  is,  that  he  does  not  say  that  he  **  theu^ 

saw;  but  no  doubt  can  be  entertained  of  his  meaning,  or 

that  perjury  might  be  assigned  on  that  allegation.     As  to 

the  other  branch  of  the  case,  the  refunding  what  has  been 

leTied,  the  affidavits  give  a  complete  answer;  and  there  is 

no  doubt  of  the  perfect  legality  of  a  warrant  of  attorney  to 

secure  future  advances  and  liabilities.     The  case  of  Duke 

V.  Watehom  (a)  is  in  point,  as  shewing  that  the  instrument 

is  to  be  construed  according  to  the  intention  of  the  parties. 

It  is  true  that  the  express  terms  of  a  defeasance  cannot  be 

got  rid  of;  but  here  the  defeasance  is  silent  on  the  subject, 

and  the  levy  is  within  its  terms.    It  appears  distinctly  from 

the  affidavits  that  the  bills  were  accepted  by  the  plaintiff 

on  the  &ith  of  the  warrant  of  attorney,  and  that  that 

instrument  was  always  intended  to  be  a  security  for  future 

liabilities. 

Martin  and  JET.  HiUy  in  support  of  the  rule.  On  the  first 
point,  Dillon  v.  Eduoards  {b)  is  a  direct  authority  for  the 
proposition,  that  a  defect  in  the  affidavit,  in  not  shewing 
the  time  of  the  execution  of  the  warrant  of  attorney, 
renders  the  latter  void  under  sect  2;  and  that  case  has 
never  been  overruled,  nor  is  any  conflicting  decision  to  be 
found.     If  so,  this  is  precisely  the  case  in  which  the  Court 

/(a)  1  Dowl.  265,  N.  S.  (6)  2  M.  &  P.  560. 
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1845,       will  proceed  summarily;  the  defect  is  of  the  same  kind  as 

^^^^JJ^    that   in  Dillon  v.  Edwards  (a) ;    indeed,   the  affidavit   is 

_    V-  exactly  such  as  a  party  wishing  to  commit  a  fraud  would 

Robinson.  r      j  ^ 

make.  If  it  were  wished  to  procure  the  enrohnent  of  a 
post*dated  instrument,  it  could  not  be  more  artfully  done ; 
every  word  of  the  affidavit  may  be  true,  and  yet  the  warrant 
of  attorney  may  have  been  executed  with  a  blank  for  the 
date  long  before.  The  act  is  express  that  the  affidavit  shall 
state  the  time  of  the  execution;  such  in  &ct  is  the  only 
object  of  an  affidavit  at  all ;  but  if  the  present  is  held  to  be 
sufficient,  an  easy  way  of  evading  the  law  is  pointed  out 
The  true  test  is,  whether  it  is  consistent  with  the  affidavit 
that  the  deponent  did  not  see  the  execution  on  the  4th  of 
April  If  it  be,  no  intendment  can  be  made  against  the 
literal  construction  of  the  statute.  As  to  the  second 
question,  it  is  true  that  there  is  nothing  ill^;al  in  a 
warrant  of  attorney  to  secure  advances;  but  when  it  is  a 
question  of  the  intention  of  the  parties,  the  instrument 
itself  must  be  looked  to ;  and  the  broad  question  is, 
whether  a  party  who  has  taken  a  warrant  of  attorney  for 
a  specific  sum,  with  interest  from  its  date,  can  apply  it  as 
security  for  money  subsequently  advanced,  or  liabilities 
subsequently  incurred  ?  The  case  of  Duhe  v.  Watcham  (fi), 
shows  that  a  warrant  of  attorney,  like  any  other  instrument, 
is  to  be  construed  according  to  the  intention  of  the  parties ; 
but  not  that  such  intention  is  to  be  collected  otherwise 
than  from  the  instrument  itself  lEven  if  it  be  admitted, 
however,  that  the  defeasance  may  be  explained  by  affidavits, 
yet  that  would  not  show  that  a  party  can  be  at  liberty  to 
issue  execution  for  more  than  is  actually  due  at  the  time  to 
which  it  refers ;  and,  in  the  present  case,  the  words  of  the 
defeasance  expressly  limit  it  to  the  sum  then  due,  which 
was  less  than  600£ ;  whereas  execution  has  issued  for  more 
than  ISOOL  In  Duhe  v.  JVatchaniy  the  facts  were  very 
different;  there  the  plaintiff  was  empowered  to  take  out 

(a)  2  M.  &  P.  660.  ^'{b)  1  Dowl.  265,  N.  S. 
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ezeeudoQ  for  the  whole  or  any  part  of  the  bills.     It  is 

tfaore&re  contended,  that  supposing  the  affidavit  to  be 

flofficient,  the  ezecation  can  be  crood  only  for  the  amount     _    ^' 

°  '^  Robinson. 

actaally  due  on  the  15th  of  April,  or  at  most,  only  for 

what  had  been  actually  advanced  at  the   time  of  the 

execution. 

Cur.  adv,  mdL 

CoLBRiDGB,  J.  (a),  now  delivered  judgment — ^This  was  an 
application  to  set  aside  a  judgment  and  execution  upon  a 
warrant  of  attorney,  and  to  compel  a  refunding  of  the 
money  levied.  The  application  is  made  on  behalf  of  the 
assignees  of  the  defendant,  who  has  become  a  bankrupt 
The  rule  was  applied  for  on  several  grounds,  but  granted 
on  two  only ;  the  first  being  a  supposed  defect  in  the  affidavit 
of  the  time  of  execution,  required  by  the  3  Geo.  4,  c.  39, 
and  founded  on  the  decision  of  the  Court  of  Common  Pleas 
in  DUlon  v.  Edwards  (6).  In  that  case  it  was  determined 
that  the  second  section  of  the  act  made  the  warrant,  judg- 
ment, and  execution,  void  as  against  the  assignees,  unless 
there  were  an  affidavit  filed  of  the  time  of  the  execution  of 
the  warrant.  It  was  urged  that  that  decision  ought  to  be 
renewed ;  as  to  which  it  would  be  enough  for  me  to  say, 
that  there  is  at  least  so  much  to  be  said  for  it,  that  it  would 
not  become  me,  even  if  I  entertained  doubts  as  to  its  sound- 
nen,  to  overturn  it  But  in  truth,  it  does  not  apply  in  its 
&cts  to  the  present  case.  There  the  witness  swore  **  that  he 
was  present,  and  saw  a  certain  warrant  of  attorney,  a  true 
copy  whereof  was  annexed,  bearing  date  the  25th  April, 
1827^  duly  signed,  sealed,  and  delivered."  These  words 
neither  state  when  the  witness  was  present,  nor  when  the 
warrant  was  executed;  if,  therefore,  it  be  necessary  for  the 
affidavit  to  state  the  time  of  the  execution,  this  was  clearly 
insufficient.  In  the  present  case,  the  affidavit  states  that 
the  witness  was  present  on  the  4th  day  of  April,  1844,  and 

(a)  In  TriDity  VacatioD.  (6)  2  M.  &  P.  560. 
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1845. 


ROBINSO^f 

r. 
Robinson. 


saw  the  within  named  W.  H.  Robinson,  sign,  seal,  and  as 
bis  act  and  deed  deliver,  the  within  warrant,  &c  Here 
the  day  on  which  the  witness  was  present  is  stated.  The 
objection  is,  that  it  is  not  stated  that  he  saw  the  execution 
on  the  same  day;  and  it  is  certainly  possible  that  he  may 
have  seen  the  execution  on  some  other  day,  more  than 
twenty-one  days  before  the  I3th  April,  on  which  day  the 
a£Bdavit  was  sworn.  But  it  would  not  be  reasonable  or 
candid  so  to  interpret  these  words,  and  thereby  to  invali- 
date the  warrant ;  if  the  execution  were  not  on  the  4th  of 
April,  and  in  the  witness's  presence  on  that  day,  there 
would  be  no  sense  in  swearing  to  his  presence  at  all,  any 
where,  or  with  any  one  on  that  day ;  no  purpose  in  stating 
it,  but  a  dishonest  one,  the  purpose  to  deceive ;  and  I  think 
the  Court  ought  not  to  proceed  on  such  an  assumption,  but 
to  understand  the  affidavit  in  the  sense  which  it  must  bear, 
if  sworn  honestly  and  sensibly. 

Next  it  is  said,  that  the  warrant  was  given  to  secure 
130021,  together  with  costs,  &c.,  the  writ  indorsed  to  levy 
134221,  the  actual  levy  10852. ;  whereas  the  debt  existing  at 
the  date  of  the  warrant  did  not  exceed  600L ;  and  the  case 
of  Dttke  V.  Watchom{a\  was  relied  on  by  both  sides 
in  the  argument  The  plaintiff  and  defendant,  who  are 
father  and  son,  both  swear  that  the  warrant  of  attorney 
was  required  and  given  to  secure  not  only  the  then 
existing  debt,  but  the  liabilities  under  which  the  plaii^ff 
might  come  for  the  defendant,  not  exceeding  the  specified 
amount  of  1300/. ;  and  there  seems  no  reason  to  doubt  the 
truth  of  this  statement,  or  that  at  the  date  of  the  execution, 
the  original  debt,  with  the  liabilities  or  acceptances  given 
for  the  defendant,  exceeded  the  amount  of  the  actual  levy. 
The  case  cited  shews  that  the  intention  of  the  parties  is  to 
govern ;  ^there,  indeed,  the  intention  was  gathered  from  an 
agreement  recited  in  the  defeasance,  here  the  defeasance  Is 
silent  as  to  this ;  but  then  the  levy  is  within  the  terms  of 


/ 
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the  defeasance,  and  the  execution  is  sought  to  be  avoided        1845. 
only  by  importing  the  fact,  that  a  less  sum  was  due  than    ^"^J''^^ 
the  amount  indorsed  on  the  writ ;  and  I  see  no  objection  on  o. 

the  other  hand  to  the  resorting  to  extrinsic  evidence,  to 
ex{^n  why  that  larger  sum  was  levied.  In  that  case  my 
Brother  Patteson  is  reported  to  have  said,  that  "  the  ques- 
tion was  to  be  decided  by  looking  at  the  instrument  itself, 
and  ascertaining  from  it  as  well  as  6ne  might  be  able,  the 
iatCTtion  of  the  parties."  There  the  instrument  itself  did 
disclose  the  intention  of  the  parties,  but  I  rather  doubt, 
from  the  language  of  the  judgment,  that  that  was  the  only 
source  of  information  to  which  in  any  other  case  recourse 
might  be  had.  Here  if  you  look  to  the  instrument  alone, 
the  execution  is  warranted ;  if  you  go  beyond  the  instru- 
ment, in  order  to  make  it  fraudulent,  it  seems  to  me  clear, 
that  you  may  also  have  recourse  to  the  same  means  to  set 
it  np.  Else  the  same  witness  might  tell  the  whole  story ;  ' 
the  first  part  of  his  evidence  shewing  the  amount  of  the 
actnal  debt  would  be  received ;  the  latter  which  explained 
the  former  would  be  rejected ;  and  so  upon  the  whole  a 
fidsehood  conveyed.  This  would  be  clearly  absurd.  As 
this  levy  then  has  not  exceeded  what,  by  the  language  of 
the  instrument  itself  and  the  agreement  of  the  parties  it 
is  lawful  for  the  plaintiff  to  raise  by  it ;  and  as  by  the  bank- 
ruptcy of  the  defendant,  it  is  clear  that  the  plaintiff  will 
have  to  satisfy  the  outstanding  acceptances ;  I  see  no  ground 
&r  impeaching  the  transaction  in  any  part  The  rule  will, 
therefore,  be  dischai^ged,  but  without  costs. 

Rule  dischai^ged  accordingly. 
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Where  judg* 
ineut  and  a 
•ammona  to 
stay  prooeed- 
iogs  are  due 
at  the  same 
time,  the  latter 
must  be  at- 
tended before 
iudgment  can 
be  signed,  even 
though  it  be 
such  as  an 
adverse  order 
cannot  be 
made  on. 

A  summons 
to  staj  pro- 
ceedings is 
waived  by  the 
delivery  of  a 
plea  before 
the  summons 
is  due. 


Babton  V.  Wabben. 

J.  HIS  was  an  action  on  a  promissory  note.  The  time  for 
pleading  expired  on  the  19th  of  May.  On  that  day,  a 
summons  to  stay  proceedings  on  payment  of  debt  and  costs 
in  a  fortnight,  returnable  on  the  20th,  at  eleven  o'clock,  A.Bf., 
was  served  on  the  plaintiff's  attorney.  At  half  past  ten 
o  clock  on  the  morning  of  the  20th,  the  defendant  delivered 
a  plea,  which  being  considered  by  the  plaintiff  to  be  an 
abandonment  of  the  summons,  he  made  up  the  issue,  and 
delivered  it,  with  notice  of  trial,  in  the  evening  of  that  day. 
A  second  summons,  similar  to  the  first,  returnable  on  the 
21st,  was  served,  but  not  attended  by  the  plaintiff's  attorney, 
as  he  refused  to  consent  to  such  stay  of  proceedings.  The 
issue,  &C.,  were  returned  on  the  evening  of  the  2l8t,  at 
which  time  a  summons  for  leave  to  withdraw  the  plea  and 
suffer  judgment  by  defiuilt  was  served  on  the  plaintiff's 
attorney.  This  summons  was  attended,  and  an  order  was 
made,  that  the  defendant  should  be  at  liberty  to  withdraw 
his  plea,  and  that  final  judgment  by  confession  should  be 
entered  for  the  amount  of  the  debt  and  costs.  On  the 
taxation  of  costs,  the  defendant's  attorney  objected  to  the 
allowance  of  the  costs  of  any  proceedings  subsequent  to  the 
first  summons.  Hiey  w^«,  however,  allowed  by  the 
Master,  and  he  made  his  allocatur  accordingly. 


Martin  had  obtained  a  rule  to  shew  cause  why  the 
taxation  should  not  be  reviewed,  against  which. 


Lush  now  shewed  cause.  No  order  could  have  been 
made  on  the  first  summons  without  the  consent  of  the 
plaintiff.  There  is  a  resolution  of  all  the  Judges,  that  they 
have  no  power  to  give  a  defendant  time  to  pay  debt  and 
costs  on  a  future  day  without  the  consent  of  the  plaintiff. 
A  summons  on  which  no  adverse  order  can  be  made  is  no 
stay  of  proceedings.    [Wigktmany  J, — Have  you  any  autho- 
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ntj  that  sach  a  summons  is  not  a  stay  of  proceedings?  It  1845. 
would  be  very  inconvenient  to  raise  the  question  continually,  Bamon 
whether  a  summons  is  such  as  an  adverse  order  can  be      „  *- 

Waeren. 
made  on.]     It  is  for  the  other  side  to  shew  that  such  a 

summons  is  a  stay  of  proceedings.  The  defendant  ought  to 

have  applied  to  the  plaintiff  for  his  ccmsent  before  taking 

out  the  summona     But  even  if  it  were  a  stay  of  proceedings, 

the  delivery  of  a  plea  before  the  summons  was  due,  amounted 

to  an  abandonment  of  it,  being  inconsistent  with  a  stay  of 

proceedings. 


in  support  of  the  rule.  The  only  point  is, 
whether  the  delivery  of  the  plea  operated  as  a  waiver  of 
the  summons;  and  the  only  reason  for  delivering  it  was,  to 
prevent  the  plaintiff  from  signing  judgment,  which  he 
might  otherwise  have  done  before  attending  the  summons. 

WiGHTMAN,  J. — ^I  understand  from  the  Master  the 
practice  to  be,  that  where  judgment  and  a  summons  are 
both  due  at  eleven  o'clock,  the  summons  must  be  attended 
before  judgment  can  be  signed ;  and  if  the  summons  be 
diamisBed,  the  defendant  may  immediately  deliver  his  plea. 
I  coDoder,  therefore,  that  by  pleading  before  the  return  of 
the  summons,  the  defendant  had  waived  it  The  rule  must, 
therefore,  be  discharged,  with  costs. 

Rule  discharged  accordingly. 


NoBMANBY  r.  Jones. 

•Atkinson had  obtained  a  rule  to  set  aside  a  judgment  The  rule  of 
on  the  ground  (amongst  others)  of  irregularity.     The  M^rd^rmLt 
irregularity  complained  of  was  this;  the  defendant  demurred  ^jf][J^^'* 

before  the 
otber  party  is  in  a  sitiiation  to  take  a  fresh  step,  in  order  to  operate  as  a  staj  of  proceedings ; 
^f^  to  in  wder  to  aiDend  on  payment  of  costs  to  be  taxed.  j^.^^fs£.^/j^. 
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1845.       to  the  declaration,  and  demanded  a  joinder  in  demurrer; 

NoRMANBY    ^®  ^™®  ^'^^  joining  in  demurrer  expired  on  Monday.    On 
*•  the  Saturday  before,  the  plaintiff's  attorney  had  taken  out 

a  summons  to  amend,  returnable  at  three  o'clock  on  Mon- 
day; both  parties  attended,  and  between  four  and  five 
o'clock  the  order  was  made,  and  drawn  up  about  five  o'clock, 
but  never  served.  The  order  was  an  order  to  amend  upon 
payment  of  costs  to  be  taxed.  At  the  opening  of  the  office 
on  Tuesday,  at  eleven  o'clock,  the  defendant  signed  judg- 
ment 

BomB  shewed  cause,  and  contended,  that  as  the  time  for 
joining  in  demurrer  had  expired,  and  the  order  was  not 
served,  the  defendant  was  justified  by  all  the  authorities  in 
signing  judgment. 

AMnaan,  in  support  of  the  rule.  The  practice  that  a  rule 
^  must  be  drawn  up  and  served  before  the  other  party  is  in  a 

situation  to  take  a  fi'esh  step  in  order  to  operate  as  a  stay  of 
proceedings  (a),  does  not  apply  to  a  conditional  order  of 
this  kind.  It  is  an  order  ^  to  amend  on  payment  of  costs 
to  be  taxed,"  and  to  get  the  costs  taxed,  the  usual  course 
is  to  take  the  original  order  to  the  Master^g  oflBce,  to  get  an 
appointment  indorsed  upon  it,  and  then  to  serve  it 

WiGHTMAN,  J.  (aflier  consulting  Master  Bunce)  said,  that 
the  rule  was  universal,  and  that  this  order  ought  to  have 
been  served  before  the  time  for  signing  judgment;  but  on 
terms  made  the 

Rule  absolute. 

/  (a)  See  Kewney  v.  Hutekmifm,     &  W.  689 ;  S.  C.  2  Dowl.  463, 
6  M.  &  W.  134;  S.  C.  8  Dowl.     N.   S. ;    2  Arckb.    Prae.    1201, 
^171 ;  Sandford  v.  Alcock,  10  M.     7th  ed. 
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Mazehan  v.  Davis, 

1  HE  plaintiff  obtained  ja(%inent  against  the  defendant  ^}^^^ 
in  this  Courts  in  Trinity  Term,  1845,  and  afterwards  issued  protection 
a  writ  of  ezigi  fiu;ias,  tested  on  the  8th  day  of  July,  1845.  g^ti^i^y  a 
The  defendant,  on  the  7th  of  July,  1845,  petitioned  the  ^^^^^^ 
Court  of  Bankruptcy  under  the  statute  7  &  8  VicL  c.  70;  of  Bankruptcy, 
and  Mr.  Serjt  Goulbum  being  the  commissioner  appointed  7  &  a  vict.   \. 
to  examine  into  the  matter  of  the  said  petition,  on  the  14th  ^,Jn'theexa- 
of  July,  made  the  following  order,  directing  a  meeting  of  ?jj^*?"  ®^* 
all  the  creditors  of  the  petitioner  to  be  convened,  and  tidon,  cannot 
granting  the  petitioning  debtor  a  protection  from  arrest  extlradedbj 
until  the  4th  of  October :  ^  "^"^^^ 

"In  the  Court  of  Bankruptcy. 

London,  the  14th  day  of  July,  1845. 

^  Whereas,  James  Phineas  Davis,  of  Carlisle  Street, 
Soho,  attorney  at  law,  a  debtor  unable  to  meet  his  engage- 
ments with  his  creditors,  and  not  being  a  trader,  within  the 
meaning  of  the  statutes  now  in  force  relating  to  bankrupts, 
did,  on  the  seventh  day  of  July  instant,  with  the  concur- 
rence of  one-third  in  number  and  value  of  his  creditors, 
present  his  petition  to  this  Honourable  Court,  under  the 
provisions  of  the  statute  passed  in  the  Parliament  holden 
iD  the  7th  and  8th  years  of  the  reign  of  her  present  Majesty 
Queen  Victoria,  intituled  **  An  Act  for  facilitating  arrange- 
ments between  debtors  and  creditors:''  I,  one  of  the  com- 
mifirioners  of  her  Majesty*s  Court  of  Bankruptcy,  having 
examined  into  the  matter  of  the  said  petition,  in  manner 
directed  by  the  said  act,  and  being  satisfied  thereupon  of 
the  several  matters  required  by  the  said  act,  do  hereby 
direct  that  a  meeting  of  all  the  creditors  of  such  petitioning 
debtor,  be  convened  at  Na  18,  Aldermanbury,  in  the  city 
of  London,  on  Wednesday,  the  first  day  of  October,  at 
eleven  o'clock  in  the  forenoon ;  and  I  appoint  George  Green 
an  official  assignee  of  this  Court,  president  of  such  meeting, 

VOL.  m.  L  p.  &  u 
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V. 

Datis. 


to  preside  thereat,  and  report  the  resolations  thereof  to  me : 
And  I  do  hereby  order,  that  the  said  James  Phineas  Davis, 
shall  be  protected  and  free  from  arrest  porsoant  to  the 
terms  of  the  said  statute,  firom  the  date  hereof  until  Satur- 
day, the  fourth  day  of  October  next,  at  the  Court  of  Bank- 
ruptcy, at  three  o'clock  in  the  afternoon.'' 

"  Edwabd  Goulbubn, 
Commissioner." 

This  protection  was  renewed  by  the  following  iadorse- 
ment : — 


"  In  the  Court  of  Bankruptcy. 

4th  October,  1845. 
'*I,  one  of  the  commissioners  of  her  Majesty's  Court  of 
Bankruptcy,  authorized  to  act  in  the  matter  of  the  within-* 
mentioned  petition,  do  hereby  extend  the  protection  of  the 
said  James  P.  Davis,  till  the  18th  day  of  October,  at  three 
o'clock  in  the  afternoon,  at  the  Court  of  Bankruptcy  afore- 
said." 

"  Edward  Goulbubn, 

« 

Commissioner." 


There  were  two  further  extensions  in  the  same  terms, 
reaching  up  to  the  6th  of  December,  1845. 

Two  meetings  of  the  petitioner's  creditors  were  held,  on 
the  1st  and  18th  days  of  October  respectively,  pursuant  to 
the  statute  7  &  8  Vict  c.  70,  ss.  4  and  6  (a);  and  at  the  last 


(a)  Sect.  4.  "That  if  at  such 
meeting  of  creditors  the  major 
part  in  number  and  value,  or  nine- 
tenths  in  value,  or  nine-tenths  in 
number  whose  debts  exceed 
twenty  pounds*  shall  assent  to 
the  proposal  of  such  petitioning 
debtor,  or  to  any  modification 
thereof,  the  president  of  such 
meeting   shall   appoint  another 


meeting  of  the  creditors  of  such 
petitioning  debtor  to  be  held  not 
earlier  than  seven  or  later  than 
twenty-eight  days  from  such  first 
meeting,  of  which  second  toet^ 
ing,  and  of  the  purpose  thereof, 
notice  in  writing  shall  be  per- 
sonally served  on  every  creditor 
who  was  not  present  by  himsdf 
or  his  appointed  agent  at  such 
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oT  those  meetings,  a  resolution  or  agreement  was  signed  by 
more  than  one^third  of  the  creditors  of  the  petitioning 
debtor,  present  at  such  last  meeting.  Within  fifteen  days 
after  the  passing  of  the  resolution  or  agreement,  it  was  sub- 
mitted to  the  commissioner,  and  filed  with  the  proceedings  in 
pmsoance  of  the  6th  section  (a).    Between  the  14th  of  July 


1^45. 


ICazeman 

0. 

Davis. 


first  meetitigy  three  clear  days 
at  least  before  the  day  iq^pointed 
for  such  second  meeting;  pro- 
vided, however,  that  the  commis- 
sioner to  whom  such  petition  as 
iforesaidUreferred  mayt  if  he  shall 
ihink  fit,  make  an  order,  in  any 
special  case,  that  service  of  such 
notice  at  the  last  place  of  abode 
or  bosinesa  of  any  creditor  shall 
be  deemed  good  service." 

Sect.  5.     ''That   if   at   such 
second     meeting     of     creditors 
three-fifths  in  number  and  value 
of  all  the   creditors  present,  or 
nine-tenths  in  value,  or   niue- 
tenths  in  number  whose  debts 
exceed  twenty  pounds,  shall  agree 
to  accept  such  arrangement  or 
composition  as  was  assented  to 
at  the  said  first  meeting  of  cre- 
ditors, and  shall  reduce  the  terms 
thereof  into  writing,  and  sign  the 
nme,  vmeh  readntion  or  agree- 
flMnt  (subject  to  such  confirma- 
tion as   is  herein-after  enacted) 
shall  thenceforth  be  binding  and 
fd  faH  force,  aa  well  against  the 
ssid  petitioning  debtor  as  against 
sU  persons  who  were  creditors  of 
the  said  petitioning  debtor  at  the 
date  of  his  said  petition,  and  who 
^d  notice  of  tiie  said  several 
iQietinga  of  creditors ;  provided, 
however,  that  such  resolution  or 
agreement   shall    not   be   valid 
^eas  one  fidl  third  in  number 
tad  valae  of  all  the  creditors  of 


such  petitioning  debtor  were  pre* 
sent  at  such  second  meeting, 
either  in  person  or  by  an  autho- 
rized agent/' 

(a)  Sect  6.  ''That  within  fif- 
teen days  next  after  the  passing 
of  such  resolution  or  agreement 
the  same  shall  be  submitted  to 
the  commissioner  acting  in  the 
matter  of  the  said  petition,  wlu>» 
if  he  shall  think  the  same  reason- 
able and  proper  to  be  executed 
under  the  direction  of  the  said 
Court,  shall  cause  the  same  to  be 
filed  and  entered  of  record  therein, 
and  shall  grant  to  the  said  peti- 
tio^ng  debtor  a  certificate  of  such 
filing,   and   shall  from  time  to 
time  indorse  on  such  certificate 
his  protection  of  such  petitioning 
debtor   from   arrest;   and  such 
petitioning  debtor  shall  be  free 
from  arrest  at  the  suit  of  any 
person  being  a  creditor  at  tiie 
date  of  his   said  petition^  and 
having  had  such  several  notice 
or  notices  as  aforesaid ;  and  any 
officer  arresting  such  petitioning 
debtor  at  the  suit  of  any  such 
creditor,  and  on  sight  of  such 
certificate  and  protection  not  re- 
leasing such  petitioning  debtor, 
shall  be  liable  to  such  penalty  as 
is  provided  respecting  bankrupts 
in  the  like  case  by  the  statutes 
now  in  force  concerning  bank- 
rupts ;   provided,  however,  that 
no  such  protection  shall  be  valid 
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1845.       and  the  4th  of  October*  during  the  currency  of  the  original 
jjJ[[J:^JJ][^    order  of  protection,  the  defendant  was  arrested  at  the  rait 
V-  of  the  pliuntiffy  on  a  writ  of  exigi  facias;  but  was  immediately 

liberated  by  the  oflBcer,  upon  producing  the  above  order  of 
protection  signed  by  the  commissioner.  On  the  14th  of 
November,  the  defendant  was  again  arrested,  upon  a  writ  o^ 
exigi  facias,  at  the  suit  of  the  plaintiff;  but  although  he 
then  produced  the  extended  order  of  protection  signed  by 
the  commissioner,  the  officer  refiised  to  discharge  him  from 
custody;  and  at  the  time  of  making  the  present  application 
he  was  still  detained  in  custody. 

Upon  an  affidavit  setting  forth  these  facts,  BramweU  had 
obtained  a  rule  to  show  cause  why  the  defendant  should 
not  be  dischaiged  out  of  the  custody  of  the  sheriff,  as  to  the 
execution  at  the  suit  of  the  plaintiff,  the  defendant  haring 
obtained  his  protection  firom  arrest  under  the  7  &  8  Vict 
c.  70. 

Martin  and  Bagley  now  shewed  cause ;  upon  an  affidavit 
of  the  plaintiff's  attorney,^  shewing  that  no  notice  whatever 
had  been  given  to  the  plaintiff,  his  attorney,  or  agent,  of 
the  meetings  of  creditors  ordered  to  be  held  under  the  act, 
or  either  of  them;  and  that  although  the  agreement  or 
resolution  come  to  at  the  meeting  of  creditors,  was  within 
fifteen  days  of  such  meeting  submitted  to  the  commissioner, 
and  the  same  was  filed  with  the  proceedings  pursuant  to 
the  6th  section  of  the  act;  yet  the  commissioner  had  not 
granted  to  the  defendant  a  certificate  of  such  filing,  and 
indorsed  on  such  certificate  his  protection  from  arrest 
They  contended,  that  as  it  was  clear  beyond  dispute  that 
the  protection  on  which  the  defendant  relied,  was  a  pro- 

in  favour  of  any  petitioning  debtor  any  creditor  whose  debt  is  not 

who  shall  be  proved  to  have  been  truly  specified  in  the  said  petition, 

about   to   abscond   beyond    the  nor  against  any  creditor  vhose 

Jurisdiction  of  the  said  Court  of  debt   has   been   contracted    bf 

Bankruptcy,  or  who   has   con-  reason  of  any  manner  of  fraod 

cealed  or  is  concealing  any  part  or  breach  of  trust.* 
of  his  estate  or  effects,  nor  against 


i 


TRINITY    TERMj   8    VICT. 


149 


tecdon  granted  under  section  7  (a)  *^  upon  the  examination 
of  the  petition,''  and  not  a  protection  indorsed  by  the  com- 
missioDer  under  section  6 ;  the  commissioner  had  no  power 
to  extend  the  protection  so  given.  In  this  case  the  com- 
missioner acted  specially,  under  the  express  provisions 
of  the  act  of  Parliament  from  which  alone  he  derived 
authority;  and  section  7  only  empowered  him  to  grant  '^a 
temporaiy  and  limited  protection,"  for  such  time  as  should 
be  specified  therein.  When  it  was  meant  that  the  com- 
missioner should  have  power  to  extend  the  protection,  it 
was  so  expressed ;  as  in  the  6th  section,  where  it  was  enacted 
that  the  commissioner  should,  ^^from  time  to  time  indorse 
on  such  certificate  his  protection."  They  also  ai^ued,  that 
even  if  the  commissioner  had  power  to  extend  the  protec- 
tion granted  by  him  upon  examination  of  the  petition,  such 
protection  would  not  be  operative  against  the  plaintiff;  as 
he  was  a  creditor  at  the  date  of  the  petition,  and  had  not 
received  any  notice  of  the  meetings  held  under  sections 
4  and  5. 


1845. 


BramweU,  contri,  admitted,  that  the  protection  on  which 
the  defendant  relied,  was  granted  under  section  7.  The 
object  of  the  act  was,  that  the  petitioner  should  be  protected 
from  anest  during  the  whole  of  the  proceedings,  and  it 
would  be  impossible  to  effect  this  object,  unless  the  com- 


{a)  Sect.  7.  "That  it  shall  be 
hwfbl  for  such  commissioner  as 
aforesaid,  upon  tbe  examination 
of  soch  petition  as  aforesaid,  to 
grant  to  sncli  petitioning  debtor  a 
temporary  and  limited  protection 
from  arrest,  and  such  petitioning 
debtor  shall  be  accordingly  free 
from  arrest  for  each  time  and 
vitbin  Bocb  limits  and  conditions 
as  Rball  be  specified  in  the  said 
protection,  with  the  like  penalties 
on  any  officer  arresting  bim  as 
albfeaaid ;  and  it  shall  be  lawful 


for  such  commissioner  to  require 
such  petitioning  debtor  to  give 
bail  for  his  appearance  at  the  said 
several  meetings  of  his  creditors ; 
and  every  petitioning  debtor  shall 
have  such  protection  from  arreat 
when  going  to,  remaining  in,  and 
returning  from  his  necessary  at* 
tendance  on  the  said  commis- 
sioner, or  tiie  said  meetings  of 
creditors,  as  is  enjoyed  by  any 
party  or  witness  attending  any 
Court  of  Record." 
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1845.       misBioner  had  power  to  extend  the  protection.    This  view 

^^^^^^    had  been  acted  upon  by  all  the  commissioners  at  Basinghall 

_«•  Street:  and  any  other  constmction  of  the  statute  would 

Davis 

render  it  in  a  great  degree  inoperative;  as  it  would  be 
impossible  to  expect  the  petitioner  to  attend  the  meetings  of 
hb  creditors^  if  he  were  liable  to  be  arrested  at  such  meetings. 
It  was  fiurly  to  be  inferred  that  the  Legislature  meant  to 
invest  the  commissioners  with  all  the  power  necessaiy  to 
carry  the  act  conveniently  into  operation.  As  to  the  want 
of  notice  to  the  plaintiff,  it  could  not  affect  a  protection 
granted  under  section  7.  That  protection  was  to  be 
granted  upon  the  presentation  of  the  petition,  and  before 
any  creditor  could  have  notice. 

Patteson,  J. — I  confess,  I  should  have  scarcely  thought 
that  the  construction  to  be  put  upon  this  act  admitted  of 
any  doubt,  if  Mr.  BramweU  had  not  stated  that  those  who 
have  to  act  under  its  provisions,  entertain  a  different 
opinion.  I  have,  therefore,  considered  the  seventh  section 
with  much  attention ;  and  am  of  opinion,  that  although  it 
empowers  the  commissioners,  upon  the  examination  of  the 
debtor's  petition,  to  grant  him  a  temporary  and  limited 
protection  from  arrest;  yet  it  does  not  authorize  the 
granting  any  further  order  of  protection,  or  the  extension 
of  that  order  for  any  further  period  of  time.  It  is  said, 
however,  that  this  construction  will  prove  very  inconvenient 
in  practice ;  but  I  do  not  see  that  such  will  necessarily  be  the 
case.  By  the  second  section,  the  commissioner,  if  satisfied 
of  the  truth  of  the  matters  alleged  in  the  petition,  is  to  direct 
a  meeting  of  the  creditors  to  be  convened  at  such  time  and 
place  as  he  shall  appoint;  and  if,  at  that  meeting,  certain 
facts  concur,  the  president  of  that  meeting,  who  is  to 
be  appointed  by  the  commissioner,  shall,  by  the  fourth 
section,  fix  another  meeting  of  the  creditors,  on  a  day  not 
earlier  than  seven,  nor  later  than  twenty-eight  days  from 
such  first  meeting.  The  resolution  of  this  second  meeting 
is,  by  the  sixth  section,  to  be  communicated  within  fifleen 
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days  to  the  commissioner,  wiio  is  thereupon  empowered       1845. 

to  gmnt  a  protection  from  arrest  to  the  petitioner  under 
tbat  section.  It  seems  to  me,  therefore,  that  the  commis- 
sioner can  have  no  difficulty  in  calculating  the  time  which 
will  necessarily  elapse,  before  he  can  be  in  a  situation  to 
grant  the  ftirther  certificate  of  protection  under  the  sixth 
section;  and  in  making  his  first  order  accordingly.  The 
words  of  the  seventh  section  are,  "  that  it  shall  be  lawfiil 
fia*  such  commissioner  as  aforesaid,  upon  the  examination 
of  such  petition  as  aforesaid,  to  grant  to  such  petitioning 
debtor  a  temporary  and  limited  protection  firom  arrest" 
It  gives  no  power  at  any  other  time  or  times.  Where  it  is 
the  intention  of  the  Legislature  to  do  so,  it  is  expressed  in 
terms;  as  in  the  sixth  section,  where  he  is  authorized  **  from 
time  to  time  to  indorse  on  such  certificate  his  protection 
of  such  petitioning  debtor  firom  arrest"  The  intention  of 
the  seventh  section  is,  that  the  debtor  may  be  free  from  the 
fear  of  arrest  during  the  time  he  is  taking  the  proceedings, 
under  the  preceding  section,  to  obtain  the  assent  of  his 
creditors  to  his  proposition ;  and  with  this  view,  the  pro- 
tection thus  given  is  to  be  binding  as  against  all  his  credi- 
tors, whether  having  notice  of  the  proceedings  or  not: 
whereas  the  certificate  granted  under  the  sixth  section 
protects  him  as  against  such  creditors  only  as  have  had  due 
notice  of  the  meetings.  I  do  not  think  it  is  materid 
to  consider  whether  the  creditor  in  this  instance  had  notice; 
inasmuch  as  this  order  of  protection,  if  valid  at  all,  can  only 
be  80  as  an  order  made  under  the  seventh  section,  which, 
as  before  stated,  applies  equally  as  against  all  creditors, 
whether  having  notice  or  otherwise.  For  the  above  reasons, 
I  am  of  opinion  that  the  arrest  was  proper,  and  that  this 
rule  most,  consequently,  be  discharged;  but  under  the 
circumstances  without  costs. 

Rule  discharged  without  costs  (a). 

(a)  This  case  was  decided  in  Michaelmas  Term,  1845. 
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Beoina  V.  The  Justices  of  the  Wbst  Ridinq  of  Yorkshibb. 

(St.  Pancras  r.  Bradford.) 

A  notice  of  JtICKERING  had  obtained  a  rule  nisi  in  Michaelmas 
an'oiSierof*"*  Term  last,  for  a  maDdamus  to  the  justices  of  the  West 
^^^*^*.?v^  ^^^^°g  of  Yorkshire,  commanding  them  to  enter  con- 
the  under-  tinuances,  and  to  hear  an  appeal  against  an  order  of  two 
amajoritr^  justices  for  the  removal  of  Geoi^  Hill  and  Hannah  his 
wlu^eMimd  ^^f®>  ^^  ^^^  township  of  Bradford^  in  the  said  Biding,  to 
overeeenc^^  the  parish  of  St  Pancras,  in  the  county  of  Middlesex. 
&c.,andfligncd      The  affidavit  in  support  of  this  rule  stated  that  on  the 

by  one  church.  -  .  ^       i        r        j    i     /•  ^i_ 

Warden  and  appeal  commg  on  to  be  heard  before  the  sessions,  an 
JjJ^j^'^^^^J^IJ?^  objection  was  taken,  that  as  no  notice  and  grounds  of  appeal 
altogetber  in     ^ad  been  given  within  twenty-one  days  after  service  of  the 

the  parish,)  is  •       . 

sufficient ;  order  of  removal,  and  as  it  did  not  appear  that  any  actual 
that^heywer?  removal  had  taken  place,  the  parties  had  no  right  toappeaL 
the  majority      'pj^^  scssions  decided  that  this  was  a  valid  objection,  and 

at  a  meeting  •'  ' 

duly  convened,  therefore  refused  to  hear  the  appeal  (a). 
^  ^?^'  ^^^      '    ^^  opposition  to  this  rule  an  affidavit  was  made,  shewing 

that  another  objection  had  also  been  taken  at  the  Court  of 
Quarter  Sessions.  That  upon  the  respondents  requiring 
the  appellants  to  prove  that  they  had  regularly  given  their 
notice  and  grounds  of  appeal  required  by  the  statute,  a 
witness  was  called  by  the  appellants,  who  proved  that  there 
were  six  churchwardens  and  overseers  of  the  appellant 
parish,  and  that  the  notice  given  was  in  the  following 
terms : — 

**  St.  Pancras^  Middlesex  t;.  Bradford. 

<*  Touching  the  settlement  of  Geoige  Hill,  and  Hannah 
his  wife. 

**  Take  notice,  that  we  the  undersigned,  being  a  migority 
of  the  churchwardens  and  overseers  of  the  parish  o^  &c., 
do  intend,  &c.,  to  prosecute  an  appeal,"  &c. 

{a)  See  Regina  v.  Justices  of  West  Riding,  ante,  vol.  2,  p.  488. 
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That  it  was  signed  by  one  churchwarden  and  four  over*        1846. 
jeere.  That  it  was  then  objected  that^the  notice  was  not  duly    ^Jj^JJJT"^ 
sttned;  as  it  was  not  shewn  that  it  was  siirned  by  the  ^' 

o  rf  Justices 

whole  of  the  churchwardens  and  overseers  of  the  appellant       of  the 
parish,  or  by  a  minority  of  that  body,  duly  constituted,  and 
aBBoming  to  act  in  the  name  of  the  body.    That  the  sessions 
poooonced  this  objection  also  to  be  fiital. 

HaU  and  PaMey  now  shewed  cause.  If  the  objection 
Hated  in  the  affidavit  on  which  this  rule  was  obtained,  had 
been  the  only  one  on  which  the  Court  of  Quarter  Sessions 
had  acted,  it  is  conceded  that  their  decision  could  not  have 
been  upheld  (a).  But  as  our  affidavit  shews  that  another 
objection  was  also  entertained  by  the  Court  of  Quarter 
Sessional  the  question  arises  not  only  whether  that  objection 
was  not  decisive  agunst  the  hearing  of  the  appeal ;  but  also 
whether  a  party  against  whom  a  decision  has  been  given  in 
a  Court  below  upon  two  grounds,  can  come  to  this  Court, 
tad  ask  to  reverse  that  decision,  without  acquainting  this 
Court  with  both  those  objections.  It  is  submitted  he  ought 
not  to  be  permitted  to  do  so ;  as  such  a  practice  would  have 
the  efiect  of  bringing  the  justices  here  to  support  a  decision, 
which  this  Court,  upon  hearing  the  whole  facts  of  the  case, 
might  perhaps  have  no  hesitation  in  confirming.  But  if 
the  Court  should  be  of  opinion  that  the  appellants,  notwithr 
standing  thjs  defect  in  their  affidavit,  are  entitled  to  be 
heard  in  support  of  this  rule ;  then  it  is  submitted  that  the 
otgecdon  disclosed  in  our  affidavit  is  a  fatal  one,  and  that 
the  quarter  sessions  acted  rightly  in  dismissing  the  appeal 
If  the  ultimate  decision  of  the  Court  of  Quarter  Sessions  be 
right,  although  perhaps  founded  on  wrong  reasons,  this  Court 
will  uphold  it.  Upon  this  principle  were  decided  the  cases 
of  JZex  V.  Sheffington  (6),  and  Beg.  v.  TTie  Justices  of  the  West 
Biding  (c).    The  decision  of  the  sessions  in  the  present  case^ 

/(a)  See  Regma  v.  Justices  qf      Ac)  2  a  B.  705  ;   See  S.  C. 
f^at  Bidmg,  ante,  voL  2«  p.  468.      1  G.  &  D.  630. 
(h)  3  B.  &  A.  382. 


West  Eidimo. 
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1845.        it  is  submitted,  was  correct*    The  statute  of  9  Geo.  1,  c  7, 

Rboina       *•  ®»  required  that  no  appeal  fix)m  any  order  of  removal 

'    Jti^  should  be  proceeded  upon  in  any  Court  of  Quarter  SessionSy 

of  the  **  unless  reasonable  notice  be  given  by  the  churchwardens 
or  overseers  of  the  poor  of  such  parish  or  place,  who  shall 
make  such  appeal  unto  the  churchwardens  or  overseers 
of  the  poor  of  such  parish  or  place,  from  which  such  poor 
person  or  persons  shall  be  removed.**  This  statute,  there- 
fore, did  not  authorize  a  majority  of  the  churchwardens  and 
overseers  to  give  tbe  notice.  By  the  subsequent  statute, 
4  &  5  Wm.  4,  c  76,  s.  81,  it  is  enacted  that  ^'the  overseers 
or  guardians  of  the  parish  appealing  against  such  order,** 
(t.  e.  an  order  of  removal)  ''or  any  three  or  more  of  such 
guardians,  shall,  with  such  notice,  or  fourteen  days  at  least 
before  the  first  day  of  the  sessions  at  which  such  appeal  is 
intended  to  be  tried,  send  or  deliver  to  the  overseers  of  the 
respondent  parish  a  statement  in  writing  under  their  hands 
of  the  ground  of  such  appeal;"  or  otherwise  that  it  shall  not 
be  lawful  for  them  to  be  heard  in  support  of  the  appeal. 
This  statute  authorizes  ''  any  three  or  more"  of  the  gaar- 
dians  to  give  the  notice,  but  says  nothing  about  a  majority 
of  the  parish  oflScers.  It  is  true  that  in  the  case  of  Sex  v. 
The  Justices  of  Warwickshire  {a\  the  Court  there  sajst, 
in  giving  judgment,  that  they  think  the  notice  by  a  majority 
of  the  officers  without  fraud  is  good ;  but  it  would  seem  that 
in  that  case  the  notice  did  not  purport,  as  in  the^yresent  caa^ 
to  be  signed  by  the  majori^.  It  was  signed  in  point  of  fiict 
by  two  churchwardens  and  four  overseers ;  and  the  objec* 
tion  there  really  was  that  it  had  not  also  been  signed  by  an 
assistant  overseer  of  the  parish.  The  same  remark  applies 
to  the  subsequent  case  of  Rex  v.  The  Jm&ces  of  Derhy^ 
shire  (A),  where,  however,  the  decision  of  the  Court  turned 
also  upon  another  point  The  principle  upon  which  these 
decisions  must  be  taken  to  have  proceeded,  is  to  be  found  in 

•^(a)  6  A.  &  £.  873 ;  See  S.  G.  2  N.  &  P.  153. 
y    it)  a  A.  &  E.  SS5 ;  See  S.  G.  1  N.  &  P.  703. 


TBINITT  TBBM,   8  VICT.  156 

the  case  of  Grmdley  y.  Barker  (a);  namely,  that  where  a        1845. 
power  of  a  public  nature  is  comniitted  to  seyeral,  who  all       Beoina 
meet  for  the  purpoee  of  executmg  it,  the  act  of  the  majority        ^ 
will  bind  the  minority.   That  case  was  acted  on  in  CortU  v.        of  the 
The  EaU  JVatenoarke'  Company  (b)  and  Rex  v.  Wlutaker  (c).  ^""^  ^'"''**' 
Wheie  a  majority  has  the  power  to  act,  it  is  not  qu&  the  ma- 
jority of  the  corporate  body,  but  qua  the  corporate  body  itself 
If  the  notice  in  this  case  were  good,  and  had  to  be  averred 
ID  pleading,  it  must  be  averred  to  be  a  notice  by  the  church- 
wardens and  overseen,  and  not  a  notice  by  the  majority  of 
the  churchwardens  and  overseers.    In  Robinson  v.  James  (d), 
which  was  an  action  for  the  recovery  of  poor-rates,  the 
declaration  averred  that  the  vestrymen  at  a  certain  meeting 
made  a  certain  poor's  rate ;  and  it  was  objected  in  arrest  of 
judgment,  that  as  the  consent  of  the  majority  of  the  vestiy 
meeting  was  necessary  to  impose  a  valid  rate,  the  declaration 
should  have  shewn  the  rate  to  be  made  by  a  majority  ;  but 
Mr.  J.  Coleridge,  in  giving  judgment  in  that  case,  says : — 
"  Unless  a  majority  concurred,  it  is  not  true  that  the  vestry- 
men made  the  rate,  and  the  form  adopted  is  the  correct 
mode  of  stating  in  pleading,  that  the  majority,  or  whatever 
nomber  were  necessary  to  make  a  valid  rate,  have,  in  fact, 
OQneaned  in  making  it"    A  binding  majority  must  be 
a  majority  at  a  meeting  convened  for  the  purpose  ;  Rex  v. 
Kymuton  (e);  Rex  v.  Theodorick  (/).     This  is  the  case  of  a 
quasi  corporation  acting  by  their  wrong  name ;  JEx  parte 
The  Overseers  of  Hamky  {g\  and  Ward  v.  Clarke  (A). 

Pieierinff,  contrft,  was  not  called  upon. 

Williams,  J. — I  think  that  this  rule  must  be  made 
absolute.  I  agree  with  the  principle  which  has  been  Idd 
down,  that  a  party  who  seeks  to  obtain  a  mandamus  to 

(fl)  1  B.  &  P.  229.  (/^  8  East,  643, 

ih)  7  B.  &  C.  332.  y{si)  Ante,  vol.  1,  p.  673. 

Ic)  9  B.  &  C.  648.  ^(A)  12  M.  &  W.  747 ;  See  S.  C. 

iA<ft  I  DowL  756,  N.  S.  ants,  vol.  1,  p.  1027. 
(0  2Selv.N.  P.1143,6th£d. 


WSBT  RlDOfO. 
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1845.       compel  the  sessions  to  alter  the  determination  to  which  they 

Rbgina      ^^^  come,  should  state  to  the  Court  all  the  facts  upon 

».  which  the  sessions  have  adjudicated;  and  that  if  any  be 

of  the  kept  back^  it  may  be  considered  as  a  coUurion  practised  to 
deceive  this  Court  But  in  order  to  hold  that  to  be  so,  the 
facts  omitted  must  be  substantial  and  material  facts,  which  I 
do  not  think  is  the  case  in  the  present  instance.  There 
were  two  objections  raised  at  sessions,  one  of  which,  as 
to  the  notice  of  appeal  not  having  been  given  within  twenty- 
one  days,  was  very  properly  abandoned  <m  the  aigument. 
The  other,  to  which  I  think  there  is  as  little  weight  to  be 
attached,  is  that  the  notice  of  appeal  was  not  signed  by  the 
churchwardens  and  ovemeers  or  by  a  majority  purporting  to 
have  authority.  It  is  not  disputed  that  anotice  of  appeal  would 
be  sufficient  if  signed  by  the  majority  of  the  parish  officeiB; 
but  it  is  aigued  that  it  ought  to  appear  to  be  the  act  of  the 
whole  body ;  and  that  the  presumption  is  that  they  did  not 
all  consent,  unless  it  be  stated  that  they  did.  I  think,  how- 
ever, that  the  presumption  is  the  other  way ;  and  that  in 
order  to  render  the  notice  insufficient,  it  lay  on  the  other 
side  to  shew  that  the  persons  giving  it  were  not  really  a 
majority  competent  to  do  so.  It,  therefore,  seems  to  me 
that  the  notice  was  perfectly  good,  and  that  this  rule  must 
be  made  absolute. 

Rule  absolute. 


In  re  Simons, 

and  in  a  cause  between 

Simons  and  Peacock. 

Where  an  ThIS  was  an  action  for  work  and  labour  as  an  attorney, 
brooffht  by       &C.,  in  conducting  a  Post-office  prosecution.     Before  pl^ 

the  plaiiitiir» 

an  ■Storney  in  p^, 

the  eoaotnr,  to  reooTer  a  hill  of  ootts  against  tBe  defendant,  who  was  the  solicitor  to  toe  r  ^ 
office,  tor  bosiness  done  in  condocting  the  prosecntion  of  an  indiTidnal  at  the  suit  of  ^/^ 
roaster  general,  for  forging  a  Post-office  order ;  for  which  purpose  he  had  boon  ^""'P'^^  ij  &^ 
defendant :  HM,  that  the  Court  had  oo  power  to  refer  the  bill  for  taxation  ;  and  that  tfien^ 
that  the  plaintiff  had  debited  the  defendant  with  the  whole  of  the  charges,  did  not  the  le«renni» 
it  a  bill  tor  agencj  businesSb 
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pleflded^  a  Jadge's  order  had  been  obtained  to  refer  the  1845. 
bill  fer  taxation.  A  rule  nisi  had  now  been  granted  to  j^^^ 
rescind  that  order.  Simons. 

It  appeared  upon  the  affidavits  that  the  plaintiff  was  a 
country  attorney,  the  defendant,  the  solicitor  to  the  Post- 
office,  and  that  the  action  was  brought  to  recover  certain 
dmrges  incurred  in  a  prosecution,  instituted  at  the  suit  of 
the  Post  Master  General,  against  an  individual  in  South 
Wales,  for  forgery  of  a  post-office  order.  The  plaintiff,  it 
appeared,  had  been  employed  by  the  defendant  to  conduct 
the  case  at  the  assizes ;  but  part  of  the  business,  including 
the  preparing  the  briefs,  had  been  done  by  the  defendant 
himself  and  forwarded  to  the  country.  The  defendant 
had  also,  by  his  brother,  appeared  at  the  assizes,  and  con- 
ducted the  case ;  but  had  left  the  paying  of  the  witnesses 
and  other  incidentiol  matters  connected  with  the  case  to  the 
plamtiffi  The  bill,  it  appeared,  did  not  chaige  the  plaintiff, 
as  was  usual  in  cases  of  agency  business,  with  a  part  only 
of  the  chaises  so  incurred ;  but,  on  the  contrary,  chaiged 
him  with  the  whole  as  in  the  case  of  attorney  and  client. 

Hugh  Hm  shewed  cause.  It  is  not  intended  to  dispute 
the  law  as  laid  down  in  the  case  of  In  re  Gedye  (a),  that  a 
London  agent's  bill  is  not  within  the  6  &  7  Vict  c.  73, 
sec.  37,  and  therefore  not  taxable.  Consequently,  if  in 
this  case  the  bill  is  for  such  business,  it  is  conceded,  that  it 
cannot  be  taxed.  But  it  b  submitted  that  the  present  case 
differs  widely  from  the  one  alluded  to.  There  the  decision 
proceeded  mainly  on  the  ground,  that  a  ''London  agent ** 
was  a  party  well  known,  and  would  have  been  included  eo 
nomine  in  the  act,  had  such  been  the  intention  of  the 
Legislature.  Here  the  plaintiff  is  a  country  attorney, 
and  all  that  appears  contradicts  the  fiu;t,  that  the 
buriness  was  agency  business  strictly  so  called.  The 
charges  are  not,  as  agency  charges  always  are,  for  a  pror 

• 

^   (a)  Anit^  vol.  2»  p.  015. 
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1845.  portionate  part,  bot  for  the  whole  amoant  of  the  items. 
And  the  bill  is  conseqaently  as  between  attorney  and  cBent; 
and  it  can  make  no  difference  that  the  defendant  happens 
to  be  an  attorney,  if  the  bill  does  not  treat  him  as  sach. 
The  12  Greo.  2,  c.  13,  sec  6,  which  exempted  agents'  bilk 
from  taxation,  clearly  only  applied  to  agents'  bills,  tecfani- 
cally  so  called.  **  Agency  business,"  in  its  technical  sense, 
is  bosiness  done  by  one  attorney  for  another  on  a  different 
scale  of  charges,  than  those  between  attorney  and  client; 
and  on  this  ground  the  argument  was  mainly  rested  in  In 
re  Credye  {a).  It  is  submitted,  therefore,  that  this  is  not 
an  '  agent's '  bill ;  that  it  comes  within  the  terms  of  the 
6  ft  7  Vict  c.  37,  sec  37 ;  and  is  consequently  liable  to 
taxation. 

Lush,  in  support  of  die  rule.  This  is  an  agency  biU, 
and  comes  within  the  decision  in  In  re  Credye.  It  cannot 
matter  what  is  the  rate  of  charges,  whether  one*half  or  less, 
or  the  whole  of  each  item.  The  true  test  is,  whether  this 
is  business  done  by  one  attorney  for  the  other,  which  the 
other  was  employed  to  do,  and  could  have  done  himself  but 
which  it  was  more  convenient  for  him  under  the  circumstan- 
ces to  get  executed  by  another  attorney.  No  particular  rate 
of  chai^  is  necessaiy  to  constitute  a  bill  one  for  agent^  busi- 
ness. It  may  be  as  in  the  present  case,  where  the  defendant 
had  kept  the  more  lucrative  part  of  the  business  in  his  own 
hands,  that  the  agent  he  employs  to  transact  the  other 
portions  of  the  business,  is  fairly  entitled  to  die  whole  of 
the  charges.  Where  process  is  forwarded  to  an  attomej  in 
the  country  to  execute,  there  he  generally  receives  the 
whole  of  the  charges;  but  the  business  is  not  less  ^^ agency 
business"  on  that  account.  Nor  is  it  less  an  agency  biU, 
because  the  agent  is  an  attorney  in  the  country,  and  not  a 
London  attorney.  At  any  rate,  if  there  be  any  over* 
charge,  the  defendant  can  dispute  his  liability  before  a  jury. 

X(a)  Atde^  vol.  2,  p.  915. 
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EewfmedtoFmrdr.  Maxwell  (a);  Sandys  y.  Hm^{b);        IS^l^* 
Cardak  v.  Bull  (c);  and  Dixon  v.  JPlant{d)^  ^""7^^^ 


Cur.  adv.  vulL 

CoLEBiDGB,  J.,  afterwards  (e)  delivered  judgment — ^This 
was  a  rale  to  rescind  an  order  made  for  taxing  an  at- 
torney's bilL  The  biU  was  incurred  in  the  prosecution  of 
an  indiyidual  in  South  Wales  for  a  foigery,  and  the  Post 
Master  General  was  the  prosecutor.  The  defendant,  Mr. 
Peacock,  is  an  attorney^  and  the  attorney  for  the  Post-office. 
He  had  employed  the  plaintiff  to  conduct  the  prosecution. 
It  appeared  that  he  had  himself  prepared  the  brie^  and  in 
some  other  matters  directly  interfered  in  the  conduct  of  the 
prosecttdon — those  parts,  as  it  was  alleged,  from  which  the 
greatest  profit  would  be  derivable  to  an  attorney  for  a  pro* 
secQtion.  The  plaintiff's  bill  charged  the  de&ndant  not 
with  a  proportion  merely  of  the  whole  charges,  as  usual 
between  attorney  and  agent,  but  with  the  full  amount 

These  are  the  fiicts — and  upon  these  the  question  is, 
whether  this  bill  is  taxable  under  the  6  &  7  Vict  c.  73, 
sec.  37.  In  Easter  Term  last,  a  case  of  In  re  Gedye  {f)t 
was  aigued  before  me,  and  I  there  determined  that  an 
agent's  bill  remained  not  liable  to  taxation  since  the  passing 
of  this  statute,  as  it  was  before.  The  present  case  was 
brought  before  me,  and  Mr.  Lush  and  Mr.  H.  HiU^  who 
aigoed  it,  distinctly  stated  that  there  was  no  desire  on 
either  side  to  question  the  law,  as  I  had  there  laid  it  down. 
The  case  was  aigued  on  the  assumption,  that  an  agent's 
IhII  was  not  taxable  in  the  common  law  Courts;  and  the 
only  question  made  was,  whether  the  present  was  to  be 
considered  an  agent's  bill  ?  I  desire  to  state  this  distinctly, 
not  as  inviting  a  reconsideration  of  that  decision,  but  as 

/(o)  2  H.  BL  5S9.  ^  (d)  1  Doug].  200,  n. 

Ah)  I  M.  &  Bob.  33.  S.  C.  4  C.  (e)  In  Trinity  Vacation. 

k  P.  520.  yif)  Ante,  vol.  2,  p.  916. 
/tc)4aB.6ll. 
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1845.        wishing  not  in  any  way  to  add  any  difficulty  to  its  exami* 
l^^        nation  by  the  full  Court  on  any  future  occasion. 
Simons.  Xhg  question^  therefore  now  to  be  decided  is  one  of  feet 

— and  it  seems  to  me^  that  whether  Simons  was  ''agent** 
only,  in  the  somewhat  technical  meaning  of  the  word,  or 
principal  attorney,  cannot  depend  so  much  on  the  rate  of 
his  chaiges,  or  the  work  he  performed,  as  upon  the  relation 
which  Peacock  bore  to  the  prosecutor.  If  the  prosecutor 
employed  Peacock  to  conduct  this  prosecution,  in  the  course 
of  which  the  work  was  done ;  and  if  Peacock,  residing  in 
London,  and  doing  himself  such  parts  of  the  work  as  could 
be  performed  in  London,  delegates  to  Simons  residing  in 
the  country,  such  parts  as  must  be  performed  there,  because 
he  does  not  choose  to  leave  London  and. perform  tbem 
himself;  it  seems  to  me  that  in  the  sense  before  mentioned. 
Peacock  must  be  considered  the  principal,  and  Simons, 
by  consequence.  Peacock's  agent  Here  that  was  dearly 
the  case ;  the  work  was  to  be  done  ultimately  for  the  Post 
Master  General,  and  he  is  liable;  yet  between  him  and 
Simons  there  was  no  contract  whatever.  Simons,  there* 
fore,  worked  as  the  servant,  in  other  words,  the  agent  of 
Peacock. 

Simons  has  indeed  chosen  to  make  the  same  chaiges 
on  Peacock,  as  Peacock  could  make  on  the  Post  Master 
General;  thereby  not  sharing,  but  absorbing  the  whole  of 
the  profits.  This  is  unusual;  but  this  cannot  alter  the 
character  of  his  service.  It  may  be  only  a  reason  why 
a  jury  might  upon  a  trial  disallow  some  portion  of  his 
demand. 

Adopting  then  the  construction  of  the  statute  laid  down  in 
In  re  Qtdyt  {a\  I  think  this  rule  must  be  made  absolute. 

Rule  absolute. 

/(a)  Anie^  vol.  2,  p.  916. 
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« 

Taylor  v.  Stendall. 


(In  the  full  Court) 

Action  on  the  case  by  a  reversioner  for  an  injury  to  his  To  an  action 

reveisionary  interest.  The  second  count  stated,  that  before  the  a  reversioner 

time,  &c.,  a  certain  wall  and  building  of  the  plaintiff,  situate,  ^^^^ 

&c,  and  also  the  close,  piece,  or  parcel  of  land,  upon  which  7c™>o"«»y 

the  said  wall  and  building  was  erected  and  built,  and  also  a  defendant 

certain  messuage  and  building  of  the  plaintiff,  situate,  &c.,  j^e  was  the*^ 

were  in  possession  of  one  T.  C,  as  tenant  to  the  plaintiff;  J5J^"|Su>inin 

yet  the  defendant  wrongly  intending  to  prejudice  the  plain-  ^ouse  and 

tiff's  reversionary  estate  in  the  said  wall  and  building,  close  whilst  he  was 

and  piece  or  parcel  of  land,  messuage,  &c.,  whilst,  &c.,  to  SSdUng-  " 

wit,  on,  &c,  and  on  divers,  &c.,  wronirfully,  &c.,  took  down,  ^^*  ^y 

*^       •'  accident  and 

polled  down,  prostrated,  and  caused  to  be  taken  down,  pulled  against  his 

down  and  prostrated,  a  great  part,  to  wit,  100  feet  of  the  without  any 

aaid  wall  and  building,  and  wrongfully  erected  a  great  part  ^"|[  J?"jj^"^ 

of  divers,  to  wit,  four  edifices,  erections,  and  buildings  upon  ^^^^]  ^^^ 

part  of  the  said  wall  and  building  of  the  said  plaintiff,  and  upon  the 

ako  wrongfully  erected  a  great  part  of  four  edifices,  &c.,  and*  close  of* 

npon  the  said  close  or  parcel  of  land,  and  put  large  quan-  and?h*'cTv  tiic 

titles,  to  wit,  &c.,  of  bricks,  stone,  and  lime  partly  on  the  plaintiff's  wall 

said  wall  and  building,  and  partly  upon  the  said  close,  and  tbcn^upon  the 

kept  and  continued,  &c.,  and  also  wrongfully  removed  ^^t^hi  a'rea- 

divers  of  the  beams  and  bricks  fi'om   the   messuaire   or  sonaijle  time, 

.  .  1-1  rebuilt  the  wall 

DQiIdmg ;  by  means  of  which  said  several  premises,  &c.,  the  at  his  own 

said  wall  and  building,  and  close,  piece  or  parcel  of  land  of  "^o^doing 

the  plaintiff  became  encumbered,  damaged,  and  injured,  and  fu™""*^\?a„c 

the  messuage  and  building  greatly  damaged  and  injured,  mentioned  in 

,      -  the  declara- 

and  the  plaintiff  by  means  thereof  was  greatly  prejudiced,  tion,  quae  est 

&C,  in  his  reversionary  estate  and  interest  in  and  of  the  said  bad^^on  special* 

demurrer,  for 
sot  shewing  that  the  defendant  had  the  leave  and  license  of  the  tenant  or  of  some  party  having 
vtdioritj,  to  allow  him  to  come  on  the  land. 

VOL.  IIL  M  D.   &   L. 
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IB45.       wall  and  building,  close,  piece,  or  parcel  of  land,   and 
j^2nM      >nc^<^uige  and  building  so  in  the  possession  and  occupation 

The  defendant  pleaded,  fifthly :  And  for  a  further  plea, 
&c,  as  to  so  much,  &c.,  the  defendant  saith  that  the  plain- 
tiff ought  not,  &C.,  because  he  saith  that  before  the  siud 
several  times  when,  &c.,  he  the  defendant  was  the  occupier  of 
a  certain  dwelling-house  near  to  and  adjoining  the  said  wall 
and  close  of  him,  the  plaintiff.  And  he  further  saith,  that 
before  the  said  several  times  when,  &c.,  to  wit,  on,  &&,  he, 
the  defendant,  repaired  the  said  dwelling-house,  and  while 
he  was  repairing  the  same,  by  accident,  and  against  his  will, 
and  without  any  de&ult  on  his  the  defendant's  part,  it  fell 
down  to  and  upon  the  ground,  and  in  so  felling  down,  fell 
upon  the  said  wall  and  close  of  him,  the  plaintiff,  so  adjoin- 
ing as  aforesaid,  and  threw  the  said  wall  down  to  and  upon 
the  ground ;  and  the  defendant  further  saith,  that  afterwards, 
and  before  the  commencement  of  this  suit,  and  within  a  rea- 
sonable time  after  the  said  accident,  to  wit,  at  the  said  several 
times  when,  &c.,  he,  the  defendant,  in  a  careful  and  proper 
manner,  and  at  his  own  expense,  erected  and  built,  and 
caused  and  procured  to  be  erected  and  built,  the  said  wall, 
in  and  above  the  said  close,  and  kept  and  continued,  and 
caused  and  procured  to  be  kept  and  continued  the  same  so 
for  the  space  of  time  in  the  declaration  mentioned ;  and  the 
defendant  further  saith,  that  in  and  about  the  erecting  and 
building  of  the  same  he,  the  defendant,  at  the  said  several 
times  when,  &c,  did  necessarily  and  unavoidably  commit 
the  grievance  in  the  declaration  mentioned,  so  &r  as  they 
relate,  &c.,  doing  no  unnecessary  damage  to  the  said  close; 
and  he  further  saith,  that  he  thereupon  and  then,  to  wit,  at 
the  said  several  times  when,  &c.,  at  his  own  expense,  re- 
paired all  damage  sustained  by  the  plaintiff  by  reason  of  the 
premises  in  the  introductory  part  of  this  plea  mentioned 
Quae  est  eadem,  &c.     Verification. 

Special  demurrer  and  joinder. 
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fFUtekurst,  in  sapport  of  the  demurrer,  was  stopped  by        1845. 
tie  Coor^  who  called  upon  TAVLoa 


Atkinton  to  support  the  plea.  An  action  on  the  case  by 
8  reyersioner  for  an  injury  to  his  reversionary  interest  was 
termed  in  all  the  books  an  action  on  the  case  in  the  nature 
of  waste;  and  was  not  so  in  name  only,  but  really  was  the 
old  action  of  waste  in  the  tentdt  {a) ;  and  as  the  matter  con- 
tained in  the  plea  would  haye  been  a  good  defence  in  the 
old  action  of  waste  in  the  tentdt^  it  should  be  admitted  to  be 
80  in  this  action;  Com.  Dig.  tit.  '^  Wagte(E  5);  2  Imt.  307 ; 
Co.  IaU.  53  a. ;  Br.  Abr.  tit  «  Wagte,''  pi  14,  39 ;  Ihid. 
''ComCia.40;  BacAbr.  dt "  Wast^*  (E)  (F).  Thename 
of  the  plea  in  the  old  action  is  **  inevitable  accident,  and  re- 
paration before  action  brought."  Waste  would  also  lie  against 
a  stranger  (6).  [Coleridge^  J. — How  could  you  enter  upon 
the  land  without  the  leave  of  the  reversioner  or  his  tenant  ?] 
That  might  be  true  if  the  action  was  in  trespass  qu.  cL  fr. 
in  the  name  of  the  tenant ;  but  if  the  nature  of  the  action 
was  as  described,  this  was  not  an  essential.  None  of  the 
old  entries  contained  any  such  averment  He  also  con- 
tended that  the  plaintiff  had  sustained  no  temporal  damage, 
snd  therefore  could  not  maintain  the  action  {c). 

Pes  Cubiam. — ^We  think  the  plea  insufficient,  for  not 
alleging  that  the  defendant  entered  with  the  leave  and 
fioense  of  the  tenant,  or  of  some  one  who  could  give  it 

Judgment  for  the  plaintiff. 

/^(•)  Atyuauh^  Yowmg  y.  Spencer,  nant»  for  waste  done  by  a  stranger. 
lOB.  &C.  145;  See  S.  C.  6  M.  •  {c)  See  Yoimgv,  Spencer,  npra; 
&R  47.  "   Governors  qf  Harrow  School  v.     ^ 

ib)  Bac.  Abr.  (Waste  A.)  That     AlderUm,  2  B.  &  P.  S6,  and  Rigg   ^ 
IB  not  so.  It  win  lie  agaxm^  the  te-      v.  Vqtwm,  cited  in  2  East,  1 56. 


M  2 
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1845.  ff^,   /,  c^,  Q/6  r.    Hammond  v.  Colls. 

TVmpms.  XrESPASS  for  breaking  and  entering  the  plaintiff's 

plaintiff  IumI  farm,  and  cutting  and  carrying  away  the  plaintiff's  crop. 
^dSTpr^i^        "^b®  seventh  plea  set  out  an  indenture  made  on  the  18th 

*"  '*fS2ch  ^^^>  1839,  between  one  James  Esdaile,  of  the  one  part,  and 

not  to  set  over  the  plaintiff  of  the  other  part,  whereby  Eadaile  demised  and 

ptrt  with  his  leased  the  &rm  in  which,  &c,  to  the  plaintiff,  for  the  term 

^sThe didwt'  ^^  twenty-one  years,  from   Michaelmas,  1839,  subject  to 

orer  his  lease,  certain  covenants :  one  of  which  was,  that  the  plaintiff,  his 

to  wit,  by  1 J  .         J      . 

pawning,  executors,  &c.,  should  not,  nor  would  at  any  time  dunng 

mor^i^^  the  said  term,  &c.,  sow,  crop,  receive,  or  take  off  or  from 

Smtoire  of"  ^^  ^^  arable  lands,  by  the  said  indenture  demised,  or 

^e?^  tocer-  any  part  thereof,  more  than  two  crops  of  any  sort  of  com 

wherefore  the*  or  grain  successively ;  but  should  and  would,  every  third 

defendant 

entered. 

Replication,  that  he  did  not  set  o?er  the  said  indenture  by  pawning,  pledffing,  or  mortrasnng 

the  said  indentore  to  the  said  supposed  creditors :    Hdd^  that  the  replication  was  bad,  it 

traTersing  an  immaterial  iJleffation  laid  under  a  Tidelioet,  and  therefore  too  laz^^e. 

Another  plea  alleged  that  Uie  plaintiff  covenanted,  with  a  proYiso  for  re-entry  m  case  of  breach, 
that  he  would  not  sow,  crop,  receive,  or  take  from  the  arable  lands  or  any  part  of  them,  more 
than  two  crops  of  com  successively ;  but  would  every  third  year  summer  fallow  or  lay  the  arable 
land  down  with  rye  grass,  and  clover  seeds,  or  plant  with  potatoes,  or  sow  with  peas  or  beans, 
which  should  be  twice  well  hoed.  Breach,  that  ne  did  sow  and  take  three  crops  of  wheat  succes- 
sively, and  that  he  did  not  every  third  year  summer  fallow  or  lay  the  arable  land  with  rye  grass, 
and  clover  seeds,  nor  plant  with  potatoes,  nor  sow  with  peas,  which  were  twice  or  at  all  well  hoed ; 
wherefore  the  defendant  entered.  Replication,  that  plaintiff  did  not  sow,  crop,  &c.,  more  than 
two  crops,  &c. ;  and  did  everv  third  year  summer  fallow  a  part,  &c. ,  and  lay  down  with  rye  grass, 
&c,  another  part,  &c.,  and  aid  sow  another  part,  &c  ,  with  peas,  and  the  residue  of  tlie  arable 
land  with  beans,  &c. :  Hdi^  on  special  demurrer,  that  the  covenant  against  overcropping  was 
distinct  from  that  as  to  the  mode  of  cultivation ;  that  a  breach  of  the  former  was  well  assigned, 
but  not  of  the  latter :  that  the  replication  was  good  as  to  the  former,  and  not  vitii^d  by  the 
reference  to4he  latter. 
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jear  sammer  fallow/ or  lay  the  said  arable  lands  down  with        1845. 

rye  grass,  and  clover  seeds,  in  a  husbandlike  manner,  or     h]!^^^^^]!!^ 
sbould  or  would  plant  with  potatoes,  or  sow  with  peas  or  «• 

beans,  which  should  be  twice  well  hoed ;  and  also,  that  he, 
the  plaintiff,  his  executors,  &a,  should  not  nor  would  at 
any  time  during  the  said  term  of  twenty-one  years,  by 
the  said  indenture  demised,  let,  set,  demise,  lease,  as* 
sign,  or  set  over,  or  otherwise  part  with,  the  said  in- 
denture, or  the  premises  thereby  demised,  or  any  part 
thereof  to  any  person  or  persons  whomsoever,  without  the 
special  license  and  consent  of  the  said  James  Eadaile,  his 
heirs  and  assigns,  in  writing,  under  hb  or  their  hand  or 
hands,  for  that  purpose  had  and  obtained.  And  it  was  by 
the  indenture  of  lease  provided  and  duly  declared,  that  if 
the  plaintiff,  his  executors  or  administrators,  should  at  any 
time  during  the  said  term  of  twenty-one  years,  let,  set, 
demise,  lease,  assign,  or  set  over,  or  otherwise  part  with 
the  said  indenture,  or  the  premises  thereby  demised,  or 
any  part  thereof,  to  any  person  or  persons,  whomsoever, 
without  such  license  or  consent,  as  in  the  said  indenture, 
and  thereinbefore  for  that  purpose  was  mentioned ;  or  if  the 
plaintiff,  his  executors,  &c.,  should  not  in  all  things  well 
and  truly  observe,  perform,  fulfil,  and  keep  all  and  every 
the  covenants,  clauses,  provisoes,  articles,  and  agreements, 
in  the  said  indenture  contained,  on  his  and  their  parts  to 
be  observed,  performed,  fulfilled,  and  kept  according  to  the 
true  intent  and  meaning  of  the  said  indenture ;  it  should 
and  might  be  lawfiil  to  and  for  the  said  James  Esdaile,  his 
heiiB  and  assigns,  into  and  upon  the  said  demised  premises, 
or  any  part  thereof,  in  the  name  of  the  whole  to  re-enter, 
and  the  said  premises  to  have  again,  and  fi^m  thenceforth 
hold  and  enjoy,  as  in  his  and  their  first  and  former  estate, 
and  the  plaintiff,  his  executors  and  administrators,  and  all 
other  occupiers  of  the  same  premises  thereimto,  and  from 
thence  utterly  to  expel,  put  out,  and  amove,  anything  in 
the  said  indenture  contained  to  the  contrary  thereof,  in 
tttywise  notwithstanding.  The  plea  then  set  out  a  release 
of  the  reversion  to  the  defendmt. 
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1845.  The  eighth  plea»  after  referring  to  the  lease  granted  to 

^^^^^^H!^^^    the  plaintiff,  and  the  release  of  the  reversion  to  the  de- 
V'  fendant,  averred   that  after  the  making  of  those  several 

indentures,  and  before  the  said  time  when,  &a,  the 
plaintiff  did  set  over  and  part  with  the  said  indenture  of 
lease,  and  the  term  thereby  created,  and  his,  the  plaintiff's 
interest  therein,  within  the  true  intent  and  meaning  of  the 
said  indenture  of  lease,  and  the  proviso  and  condition  for 
re-entiy  therein  contained,  to  vrit,  by  pawning^  pledging, 
and  mortgaging  the  said  indenture  of  lease  to  and  with 
certain  creditors  of  him,  the  plaintiff,  to  wit,  one  R.  Watson, 
and  one  F.  Broughton,  without  the  special  license  or  con- 
sent in  writing  of  the  said  James  Esdaile,  or  of  the  de- 
fendant, under  their  or  either  of  their  hands  or  hand,  or  in 
any  other  manner,  for  that  purpose  first  had  and  obtuned ; 
whereupon  the  defendant  entered  in  pursuance  of  the  pro- 
viso for  re-entry,  and  committed  the  allq^ed  trespasses. 

The  tenth  plea  recited  the  covenant  in  the  lease,  as 
to  crops-  and  cultivation,  alleged  the  assignment  of  the 
reversion  to  the  defendant,  and  then  proceeded  to  state, 
that  dnring  the  continuance  of  the  demise,  and  before  the 
time  when,  &c.,  he,  the  plaintiff^  did  sow,  receive,  and  take 
off  and  fi'om  divers,  to  wit,  fifty  acres  of  the  arable  lands, 
by  the  said  indenture  demised,  and  off  and  from  eveiy  part 
theneof,  more  than  two  crops  of  com  successively,  to  wit, 
that  the  plaintiff  then  sowed,  received,  and  took  off  and 
fix>m  the  said  arable  lands,  and  the  said  fifty  acres,  parcel 
thereof,  three  crops  of  wheat  successively;  and  that  he,  the 
plaintiff,  did  not,  nor  would  every  third  year,  or  at  any 
other  time,  or  in  any  other  manner,  summer  fallow,  or  lay 
the  said  arable  lands  down  with  rye  grass,  and  clover 
seeds,  in  a  husbandlike,  or  in  any  other  manner,  nor  would 
plant  with  potatoes,  nor  sow  with  peas,  which  were  twice, 
or  at  all,  well,  or  in  any  other  manner  hoed ;  contrary  to 
the  covenant  of  the  plaintiff,  in  the  said  indenture  of  lease 
in  that  behalf  contained,  and  the  condition  of  the  same 
indenture :  whereupon  the  defendant  entered  to  enforce 
the  forfeiture,  and  committed  the  trespasses,  &c. 
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The  fisiadS  replied   to  the  eighth  plea,  that  he  did        1B46. 
not  at  any  time   daring    the  continaance  of   the    said     TTAi^man. 
demise,  &&,  set  over  or  part  with  the   said   indenture  *< 

of  lease,  or  the  term  thereby  created,  or  his,  the  phiin* 
tiflf 's  interest  therein,  within  the  true  intent  and  meaning  of 
the  said  indenture  of  lease,  and  the  proviso  and  condition 
tor  re-entxy  therein  contained,  by  pawning,  pledging  or 
mortgaging  the  said  indenture  of  lease  to  and  with  the 
said  supposed  creditors  of  him,  the  plaintiff,  in  that  behalf 
mentioned,  or  either  of  them,  modo  et  formA,  &c* 

The  plaintiff  replied  to  the  tenth  plea,  that  he  did  not, 
at  any  time  during  the  said  term  of  twenty-one  years,  sow, 
crop,  receive,  or  take  off  or  from  the  said  arable  lands, 
or  any  or  either  of  them,  or  any  part  thereof;  more  than 
two  crops  of  any  sort  of  com  or  grain  successively ;  and  did 
eveiy  third  year  summer  fallow  a  part,  consisting  of  divers, 
to  wit,  fifty  actes  of  the  said  arable  lands ;  and  did  lay  down 
with  rye  grass  and  clover  seeds,  b  a  husbandlike  manner, 
another  part,  connsting  of  divers,  to  wit,  fifty  other  acres  of 
the  said  arable  lands ;  and  did  plant  another  part,  consisting 
fd,  to  wit,  fifty  other  acres  of  the  said  arable  lands  with 
potatoes ;  and  did  sow  another  part  consisting  of  divers,  to 
wit,  fifty  other  acres  of  the  said  arable  lands  with  peas,  and 
diven,  to  wit,  the  residue  of  the  said  arable  lands,  consisting, 
to  wit,  of  fifty  other  acres  of  the  said  arable  lands,  with 
beans,  which  were  twice  well  hoed ;  and  that  there  was  not 
at  any  time  during  the  said  demise,  and  before  the  said 
several  times  when,  &c.,  any  part  or  portion  of  the  said 
arable  lands,  in  the  said  indenture  contained,  which  the 
plamtiff  did  not  every  third  year  of  the  said  demise  eith^ 
summer  fidlow,  or  lay  down  with  rye  grass,  and  clover 
seeds;  in  a  husbandlike  manner,  or  plant  with  potatoes,  or 
sow  with  peas  or  beans,  which  were  twice  well  hoed,  con- 
trary to  the  covenant  of  the  plaintiff  in  the  said  indenture 
of  lease  in  that  behalf  contained,  and  the  condition  of  the 
same  indenture  in  the  said  plea  set  forth ;  concluding  to  the 
country. 
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1845.  Special  demnrrer  to  the  replication  to  the  eighth  plea» 

i^^^^^^^    on  the  grounds  that  the  plaintiff  has  thereby  taken  too 
^-  narrow  a  traverse  upon  the  defendant's  said  plea.'    That  the 

plaintiff  ought,  by  his  said  replication,  to  have  denied  gene- 
rally that  the  plaintiff  in  any  manner  whatsoever  had  set 
over  or  parted  with  the  said  indenture  of  lease,  or  the  term 
thereby  created,  instead  of  confining  the  issue  to  the 
alleged  modes  of  parting  with  it,  specified  under  a  videlicet 
in  the  same  plea,  namely,  by  pawning,  pledging,  or  mort- 
gaging, those  modes  being  so  laid  under  a  videlicet,  and  being 
thereby  rendered  not  material,  or  such  as  would  prevent  the 
defendant  from  going  into  evidence  of  another  or  different 
mode  of  setting  over  or  parting  with  the  said  lease,  in  and 
by  way  of  violation  of  the  same  covenant,  as,  for  instance, 
of  a  general  assignment.  That  the  plaintiff  has  no  right 
to  limit  the  defendant  to  evidence,  excluding  proof  of  a 
general  assignment,  or  other  mode  of  parting  with  the 
said  lease,  in  violation  of  the  plaintiff's  covenant  in  that 
behalf  as  he  seeks  to  do  by  his  said  traverse  of  the  said 
plea,  and  which  would  be  the  effect  of  an  issue  joined  in  the 
said  ti^verse.  That  the  plaintiff,  in  thus  taking  a  traTerse 
upon  matter  which  was  laid  under  a  videlicet,  has  entirely 
given  the  go-by  to  the  substance  of  the  plea,  and  has 
violated  the  ordinary  and  well-established  rules  of  pleading. 
That,  by  such  a  traverse,  the  plaintiff  seeks  to  raise  an  im- 
material issue.  That,  by  such  a  traverse,  the  plaintiff  seeks 
to  entrap  defendant  into  taking  issue  on  an  immaterial 
point,  and  one  too  narrow  to  admit  of  a  decision  of  the 
/nerits.  That  such  a  traverse  is  intended  to  perplex  and 
embarrass  defendant  in  his  rejoinder,  and  so  avert  a  trial  of 
any  material  question.  That  no  safe,  certain,  material, 
or  single  issue  can  be  taken  on  such  replication.  Joinder 
in  demurrer. 

Special  demurrer  to  the  replication  to  the  tenth  plea,  on 
the  grounds  that  the  traverse  taken  by  the  said  replication  is 
too  laige.  That  the  said  replication  offers  to  put  in  issuei 
and  to  afiiinn  a  matter  out  of  the  defendant  s  pica.  That  the 
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defendant's  plea  does  not  den  j,  or  attempt  to  dispute  or  raise 
any  issue  upon  the  sowing  of  beans  by  the  plaintiff  in  or  upon 
tbesaid  demised  premises;  whereas  the  plaintiff  seeks,  by  his 
tnverse  of  the  last  plea,  to  involve  that  question  in  the 
iarae.    That  in  this  the  said  traverse  is  too  large,  that  the 
replication  does  not  sufficiently  avoid  the  said  last  plea; 
because,  although  the  replication  admits  that  part  of  the 
said  demised  premises  were  planted  with  potatoes  and  peas ; 
It  does  not  show  that  such  potatoes  and  peas  so  planted,  or 
any  part  thereof^  were,  or  was  twice,  or  in  any  manner 
hoed,  as  required  by  the  said  covenant  in  that  behal£ 
That  in  this  the  same  replication  is  repugnant  and  contra- 
dictory :  first,  by  alleging  an  absolute  performance  of  the 
said  covenant  mentioned  and  referred  to  in  the  said  replica- 
tion and  last  plea,  and  then  by  admitting  a  breach  thereof. 
That  the  plaintiff,  by  offering  to  put  in  issue  such  sowing 
of  beans,  tenders  an  immaterial  issue.     That  the  said 
replication  is  double,  by  containing  an  allegation  of  entire 
obaervance  of  the  covenants  in  the  indenture  of  lease  in  the 
^  plea  mentioned,  and  a  traverse  of  the  particular  breach 
of  the  eame  covenants  in  the  same  plea  alleged,  and  also 
^  allegation  that  the  particular  breach  never  happened. 
That  it  18  impossible  for  the  defendant  to  take  any  safe 
or  single  issue  to  the  said  replication.  Joinder  in  demurrer. 

Channell,  Serjt,  (Shee^  Seijt,  with  him),  in  support  of  the 
deniDTyer.  As  to  the  replication  to  the  eighth  plea.  By  the 
^^venant  the  plaintiff  was  bound  not  to  part  with  the  lease  by 
^7  mode,  whether  by  general  assignment,  pledging^  or  other- 
^se.  The  main  question,  therefore,  between  the  parties  is, 
whether  he  has  done  so?  The  statement  in  the  plea,  which 
^  laid  under  a  videlicet,  is  immaterial.  The  traverse  of  the 
^fendant,  consequently,  involves  a  matter  which  is  beside 
^he  snbetance  of  the  issue  between  the  parties.  The  replica- 
tion, therefore,  is  bad.  In  Cam.  Dig.  tit  «  Pleader''  (G.  16), 
H  IS  said,  "  So  a  traverse,  that  by  indenture  A.  bargained 
^  sold,  is  bad,  for  it  makes  the  indenture  part  of  the  issue." 
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1845.        The  cases  of  Regil  y.  Green  (a),  ShMs  y.  Lauuon  (b)y 
HAifMOKD     ^^i^ore  ▼.  Bauleoti  {c\  recognised  this  principle.     Next,  with 
^-  regard  to  the  replication  to  the  tenth  plea.    It  was  fiuilty 

in  several  respectSL     The  covenant,  it  would  be  observed, 
contained   an   express   stipolation    that   more   than    two 
socoessive  crops  of  com  should  not  be  taken.    It  then 
proceeded  to  give  certain  directions  as  to  the  mode  of 
cultivation.     The  breach  complained  of  in  the  plea  was 
with  reference  to  taking  an  undue  number  of  crops,   and 
had  no  relation  to  the  mode  of  cultivation.    The  breach  was 
complete  without  reference  to  it.     Consequently,  the  plain- 
tiff's traverse,  by  seeking  to  put  in  issue  that  part  of  the 
plea  relating  to  the  sowing  potatoes,  &c.,  was  a  traverse  of 
irrelevant  matter.    Again,  die  replication  concluded  to  the 
country.     But  the  allegation  as  to  the  beans  related  to  a 
matter  not  found  in  the  plea ;  it  was  therefore  introductory 
of  new  matter,  and  the  pleading  ought,  consequently,  to 
have  concluded  with  a  verification.    But  in  any  view,  the 
replication  was  defective,  as  taking  issue  on  a  matter  not 
alleged.    The  case  of  Bisktan  v.  JSvans  (ef  )»  was  an  authority 
to  that  effect ;  that  was  an  action  of  debt  on  a  bond  for 
12,0002i,  the  declaration  stated  a  conrideration  for   the 
payment  of  6fiOOL  with  interest,  the  breach  assigned  was 
the  non-payment  cf  6,00021  omitting  the  interest.    The 
defendant  pleaded  that  he  had  paid  the  6fiOOL  and  interest. 
On  special  demurrer  the   Court  held  the  plea  bad,   as 
putting  in  issue,  a  feet  of  which  no  averment  could  be 
found  in  the  opposite  pleading.    If  fects  were  unnecessarily 
introduced  into  a  pleading,  the  other  side  was  not  authorized 
to  make  them  part  of  the  issue.     Tumley  v.  McGregor  («). 
Besides,  the  replication  does  not  aver  that  the  peas  or 
beans  were  properly  hoed  according  to  the  terms  of  the 
covenant.     He  referred  also  to  Lane  v.  Alexander  (/). 

/(a)  1  M.  &  W.  32S.  /(d)  2  C.  M.  &  R.  13 ;    See 

/  (6)  1  M.  &  W.  728  i  See  S.  C.  S.  C.  3  DowL  735. 

5  Dow].  162.  XCe)  Ante,  vol.  1,  p.  506;    See 

/(c)  1   Bing.  N.  C.  323 ;   See  S.  C.  6  Scott,  N.  R.  906. 

S.  C.  1  Scott,  122.  {/)  Yelv.  122. 
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Manning^  Seijt.,  contra.     As   to  the  demnrrer  to  the        18-15. 
finrner   replication.     The    terms  of  the   covenant    were     Hamm     ' 
oecessarilj  general,  and  comprised  every  mode  in  vrhich  *• 

the  plaintiff  could  part  with  his  interest  in  the  lease.  It 
was  necessary,  therefore,  when  the  defendant  alleged  that 
a  breach  of  the  covenant  had  been  committed,  to  state 
some  particular  matter.  It  would  have  been  insufficient 
to  state,  generally,  that  the  plaintiff  had  committed  a 
breach  of  the  covenant.  Having  stated  thb  particular 
breach,  it  was  competent  for  the  plaintiff  to  take  issue  on 
it  Bnt  supposing  that  the  defendant  were  not  bound  to 
(dead  thus  particularly,  he  could  not  prevent  the  plaintiff 
ftom  taking  advmtage  of  his  unnecessary  particularity.  It 
was  analogous  to  the  case  of  a  party  alleging  his  title,  where 
if  he  alleged  a  greater  estate  than  was  necessary  to  support 
his  pleading,  or  with  a  greater  degree  of  particulari^,  it 
was  competent  for  the  other  party  to  traverse  it  in  the 
terms  of  the  pleading;  Lord  CrumweWs  case  (a).  The  case 
of  SMnton  v.  Turner  (6),  was  an  authority  in  support  of  the 
plaintiff's  mode  of  pleading.  That  was  an  action  on  an 
ag;reement  to  pay  the  plaintiff  an  annuity  during  a  period 
of  fourteen  yeaia,  on  condition  that  the  plaintiff  should  not 
permit  any  one  during  that  time  to  keep  post-horses  or 
post-chaises  for  hire  on  certain  premises.  The  defendant 
pleaded,  that  the  plaintiff  permitted  a  certain  person,  to 
wit,  John  Thomas,  to  let  divers  post-horses  and  chaises  on 
the  premises,  in  breach  of  the  agreement  The  defendant 
at  the  trial,  proposed  to  shew  that  the  plaintiff  had  per* 
Qiitted  a  person  named  Slatehard  to  keep  horses  and  chaises 
OD  the  premises.  The  Court  of  Queen's  Bench,  on  motion 
faranew  trial,  held,  that  although  the  name  of  John  Thomas 
had  been  laid  under  a  videlicet,  it  was  not  competent  for 
the  defendant  to  shew  the  name  of  any  other  person.  Then 
with  regard  to  the  tenth  plea.  That  plea  was  bad,  as  not 
disclosing  a  complete  breach.     The  former  part  of  the 

/(«)  3  Dyer,  365,  b.  reported   in  the  Jwisi,  vol.  6, 

W  Q.  B.  Hilary  VacatioD,  1843,      p.  368. 


^ 
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covenant  was  controlled  by  the  latter.  In  order  to  consti- 
tute a  complete  breach,  it  was  necessary  to  shew  that  the 
plaintiff  had  [not  sown  in  conformity  with  all  the  stipala* 
tions  in  the  covenant.  The  plea  would  have  been  bad  on 
demurrer.  [Ttndaly  C.  J. — The  plea  contains  a  good 
statement  of  one  breach,  and  a  defective  statement  of 
another.]  The  latter  part  of  the  plea  might,  therefore,  be 
treated  as  surplusage.  The^replication  then  took  issue  on 
all  that  was  material  in  the  plea,  and  was,  consequently, 
good* 

Channett,  Serjt,  in  reply.  In  Ixn^  CrumweWs  case  {a),  the 
decision  of  the  Court  depended  on  the  word  ''seised.* 
That  word  could,  in  that  case,  only  have  the  meaning  that 
the  party  had  an  estate  in  fee.  Besides,  there  the  question 
arose  on  a  plea  of  title.  That  depended  on  different  prin- 
ciples.  The  report  of  the  case  of  Bobinsonv*  Tf(mer{b),ynB 
not  sufficiently  full  to  ascertain  what  the  precise  issue  raised 
between  the  parties  was.  It  might  be  that  the  issue  was 
specifically  with  respect  to  the  individual  John  Thomas. 
If  that  were  the  case,  the  defendant  was  to  blame  for  per- 
mitting himself  to  be  so  restricted  in  the  issue.  It  was  to 
prevent  that  difficulty  that  the  defendant  in  the  present 
case  demurred.  The  covenant  against  having  two  crops  of 
corn  successively,  was  distinct  from  that  part  which  referred 
to  sowing  with  peas  and  beans.  The  first  part  of  tnc 
tenth  plea  disclosed  a  complete  breach,  and  the  other 
part  disclosed  a  portion  of  another.  This  latter  part  the 
plaintiff  had  no  right  to  involve  in  the  issue.  If  he  were 
allowed  to  do  so,  he  would  impose  on  the  defendant  the 
necessity  of  proving  what  he  never  had  any  intention  to 
allege.  The  plaintiff  had  no  right,  by  his  mode  of  pleading, 
to  throw  this  difficulty  on  the  defendant 

Cur.  adv.  w* 
(a)  3  Dyer,  365,  b.  (5)  The  Jwisi,  vol.  6,  P-  '^' 


r 
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TiNDAL,  C.  J.y  afterwards  (a)  delivered  the  judgment  of       1S45. 
the  Court. — This  was  an  action  of  trespass  for  breaking     Hammond 
and  entering  a  certain  fium  demised  to  the  plaintiff  by 
Junes  Esdaile,  to  hold  for  twenty-one  years,  from  Michael- 
mas, 1839 ;  cutting  and  carrying  away  crops,  &c. 

The   defendant  pleaded    several   pleas,  of  which   the 
seventh  set  out  the  lease  granted  by  Esdaile  to  the  plaintiff, 
which  contained  covenants  by  the  plaintiff,  that  he  would 
not  at  any  time  during  the  said  term  of  twenty-one  years, 
flow,  crop,  receive,  or  take  off  or  from  the  said  arable  lands 
demised,  or  any  part  thereof  more  than  two  crops  of  any 
sort  of  com  or  grain  successively ;  but  should  and  would 
eveiy  third  year,  summer  fallow  or  lay  the  said  arable  lands 
down  with  rye  grass  and  clover  seeds,  in  a  husbandlike 
manner,  or  should  or  would  plant  with  potatoes,  or  sow  with 
peas  or  beans,  which  should  be  twice  well  hoed.    And  also 
that  he  the  plaintiff,  his  executors,  &c.,  should  not  nor 
wookl  at  any  time  during  the  said  term  of  twenty-one  years 
by  the  said  indenture  demised,  let,  set,  demise,   lease, 
assign,  or  set  over,  or  otherwise  part  with  that  indenture,  or 
the  premises  thereby  demised,  or  any  part  thereof,  to  any 
person  or  persons  whomsoever,  without  the  special  license 
and  consent  of  the  said  James  Esdaile,  his  heirs  and  as- 
signs in  wilting ;  with  a  power  of  re-entry  for  breach  of  any 
covenant  in  the  lease.     This  plea  then  set  out  a  release  of 
the  reversion  to  defendant  The  eighth  plea,  after  referring 
to  the  lease  granted  to  the  plaintiff,  and  the  release  of  the 
reversion  to  the  defendant,  averred,  **  that  after  the  making 
of  those  several  indenturesi,  and  before  the  said  time,  when, 
&&,"  the  plaintiff  did  set  over  and  part  with  the  said  in- 
denture of  lease,  and  the  term  thereby  created,  and  his  the 
(daindff's  interest  therein,  within  the  true  intent  and  mean- 
ing of  the  said  indenture  of  lease,  and  the  proviso  and 
condition  for  re-entry  therein  contained ;  to  wit,  by  pawning, 
pledging,  and  mcMtgaging  the  said  indenture  of  lease,  to 

(a)  Id  Trinity  Vacation. 
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1845.       aod  with  oertaiz)  crediton  of  him  die  pluDtiff,  to  wit,  one 
Hammokd     ^^1^  Watson,  and  one  Francis  Broughton,  without  the 


^  ^'  special  license  and  consent  in  writing  of  the  said  James 

Esdaile,  or  of  the  defendant.  Lastly,  the  defendant  pleaded 
that  during  the  said  term  of  twenty -one  years,  the  plaintiff 
did  sow,  receive,  and  take  off  and  from  divers^  to  wit,  fifty 
acres  of  the  arable  lands  demised,  and  off  and  firom  eveiy  part 
thereof  more  than  two  crops  of  com  successively,  to  wit, 
three  crops  of  wheat  successively ;  and  that  the  plaintiff  did 
not  nor  would  eveiy  third  year,  or  at  any  other  time^  or  is 
any  other  manner,  summer  fidlow,  or  lay  the  said  andbk 
lands,  or  any  part  thereof  down  with  lye  grassy  &c,  ia  • 
husbandlike  or  any  other  manner,  nor  did  nor  would  plant 
with  potatoes,  nor  sow  with  peas,  which  were  twioe,  or  at 
all,  well^  or  in  any  other  manner,  hoed,  &&;  wheiefiyre 
defendant  entered,  &a  The  pbiintiff  replied  to  the  eighth 
plea,  that  he  did  not  set  over  or  part  with  the  said  inden- 
ture of  lease,  or  the  term  thereby  created,  or  hifl^  the 
plaintiff's  interest  therein,  within  the  true  intent,  ftft^ 
**  by  pawning,  pledging,  or  mortgagmg  the  said  indentuie 
of  lease,  to  and  with  the  said  supposed  creditoa  of  him 
the  plaintiff  in  that  behalf  mentioned,  or  either  of  thein> 
in  manner  and  form  as  in  the  ei(^th  plea  mentiooed 
To  the  last  plea  the  pbuntiff  replied,  that  he  did  not  at 
any  time  during  the  said  term  of  twenty-one  years^  sow, 
crop,  receive,  or  take  off,  or  from  the  said  arable  hmd^  or 
any  part  thereof,  any  more  than  two  crops  of  any  sort  of 
grain  successively,  aod  in  every  third  year  summer  fidlov 
a  part,  consisting  of  divers  to  wit,  fifty  acres  of  the  said 
arable  lands,  and  did  lay  down  with  rye  grassy  and  dorer 
seeds,  in  a  husbandlike  manner,  part  consisting  of  divert*  to 
wit,  fifty  other  acres  of  the  said  arable  lands ;  and  did  pIsDt 
another  part,  consisting  of  divers,  to  wit,  fifty  other  seres 
of  th^said  arable  lands  with  potatoes ;  and  did  sow  snother 
part,  consisting  of  divers,  to  wit,  fifty  other  acres  of  the  saia 
arable  lands,  with  peas,  and  divers,  to  wit,  the  residue  of  the 
said  arable  lands,  consisting  of  fifty  other  acres  with  beaDfl» 
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widcfa  were  twice  well  boed,  &c.  The  defendant  deBinnred  1 845. 
to  the  replicatian  to  the  eighth  plea,  on  the  ground  that  it  haiimo»» 
oQght  to  have  denied  generally,  that  the  pkintiff  had  in  any 
mmner  set  over  or  parted  with  the  indenture  of  lease,  in- 
stead of  confining  the  issue  to  the  mode  of  pardng  with,  as 
alleged  nnder  a  videlicet  in  the  plea.  He  demurred  also 
to  the  replication  to  the  tenth  plea,  on  the  ground  that  the 
plea  did  not  attempt  to  raise  any  issue  about  the  sowing 
id  beans;  whereas  the  plaintiff,  by  the  replication  sought  to 
lavolve  that  question  in  the  issue ;  and  ako  that  the  replica- 
tion did  not  shew  that  the  potatoes  and  peas  said  to  have 
been  planted,  were  twice  or  in  any  manner  so  hoed. 

After  the  case  had  been  aigued,  it  stood  over  that  the 
parties  might  conrider  whether  they  would  amend.  As 
neither  party  has  thought  fit  so  to  do,  we  must  pronounce 
ov  judgment  on  the  record  in  its  present  state — and  we 
are  of  opinion,  that  on  the  demurrer  to  the  replication 
to  the  eighth  plea,  the  defendant  must  succeed.  It  is  a 
general  rule  in  pleading,  that  a  traverse  more  large  or  more 
narrow  than  necessary  is  bad.  Cam.  Dig.  tit  ^  Pleader^ 
(6. 16,  and  G.  16)«  As  instances  of  traverses  too  laige,  he 
mentioiis  the  case  cited  at  the  Bar  fi'om  Yeherton^  122, 
**  A  traverse  of  a  surrender  of  a  copyhold  to  such  a  steward 
nch  a  day  is  bad ;  for  the  day  and  steward  ought  not  to 
be  part  of  the  issue— but  the  traverse  ought  to  be  of  the 
aorrendeTy  modo  et  formi.''  And  again,  **  So  in  trover,  if 
die  plaiBttff  alleges  convendon  by  the  sale  of  the  goocb, 
traverse  of  the  conversion  by  sale  is  too  laige."  The 
modem  case  of  Stubbt  v.  Laituon  (a),  proceeded  on  the  same 
principle.  Several  other  cases  are  cited  in  Mr.  Seij  t  StepherCM 
work  on  Pleading,  5  th  Ed.  p^  281,  where  the  rule  is  very 
dearly  laid  down  and  explained,  and  in  the  next  page 
he  states  and  explains  the  rule  on  which  the  argument  in 
mpport  of  this  replication  was  founded,  viz.,  that  a  party 
may  b  general  traverse  a  material  allegation  of  title  or  estate 

y{a)  1  M.  &  W.  728. 
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1 845.       to  the  extent  to  which  it  is  alleged,  though  it  need  not  have 
Hammond     ^^^  alleged  to  that  exteoL     It  appears  to  us,  however, 
9-  that  the  alIefl»tion  under  the  videlicet,  that  the  indenture  of 

lease  was  parted  with  by  mortgaging  it  to  Watson  and 
Broughton,  was  not  a  material  allegation  of  title,  and  that 
the  plaintiff  could  not  prc^rly  put  it  in  issue  by  his  traveise. 
In  deciding  as  to  the  replication  to  the  tenth  plea,  it  is 
necessary  to  see  first  what  is  the  breach  there  alleged. 
The  covenant  set  out  is  two-fold.  That  the  tenant  will 
not  take  more  than  two  crops  of  grain  in  succession,  and 
will  do  certain  other  things.  The  plea  then  avers  cor- 
rectly a  breach  of  the  first  branch  of  the  covenant,  but  does 
not  shew  a  breach  of  the  second ;  for  it  does  not  state  that 
the  tenant  did  not  sow  with  beans,  which  was  one  mode  in 
which  he  wps  allowed  to  perform  that  branch.  The  repli- 
cation contains  a  direct  traverse  of  the  breach  well  allied; 
and  matter  which  would  not  have  been  a  sufficient  answer 
to  a  breach  of  the  second  branch  of  the  covenant,  if  that 
had  been  shewn  by  the  plea.  But  we  are  of  opinion,  that 
the  averments  in  the  plea  following  the  first  breach,  are 
mere  surplusage,  for  they  do  not  amount  to  a  defective 
statement  of  a  breach  of  the  second  branch  of  the  covenant ; 
that  which  is  stated  is  sufficiently  stated — but  that  which  is 
necessary  to  shew  the  second  branch  of  the  covenant  broken 
is  not  stated  at  all.  The  replication  therefore  idiich  an- 
swers the  only  material  part  of  the  last  plea  is  good,  not- 
withstanding the  introduction  of  immaterial  matter  as  an 
answer  to  immaterial  matter  in  the  plea.  The  judgment  of 
the  Court  then  must  be  for  the  defendant,  on  the  demurrer 
to  the  replication  to  the  eighth  plea ;  and  for  the  plaintiff 
on  the  demurrer  to  the  replication  to  the  last  plea. 

Judgment  accordingly. 
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Cook  v.  Henson.  ^^.  /.G/6  .  PoS 

A  SSUMPSIT.    The  declaration  was  in  the  conimon  form  A  defendant 
on  two  bills  of  exchange  against  the  defendant  as  acceptor.  Gained  a  final 
Second  plea.    That  before  the  commencement  of  this  suit,  tJ^o„^3Tr 
to  wit,  on  the  27th  day  of  October,  in  the  year  of  our  Lord,  5  &  6  Vict.    ^-^ 

c   1 16  8  4 

1843,  a  petition  for  the  protection  of  the  defendant  from  may,  under' 
(Mocess,  was  duly  and  according  to  the  form  of  the  statute  in  g^erally'hL 
Mich  case  made,  presented  by  the  defendant  to  her  Majesty's  P'j?u^*^°'**„- 
Court  of  Bankruptcy ;   and  that  afterwards  and  before  the  ont  all  the 

/.    ,  .  .     ,  .V  ,       ^^  ,      -I  n  ^*c**  required 

commencement  of  this  suit  (to  wit),  on  the  20tn  day  ot  to  exist  m 
December,  in  the  year  last  aforesaid,  a  final  order  for  pro-  ^  ^^  ^^r. 
tection  and  distribution  was  made  in  the  matter  of  the  said  4^ji^A,  j^^, 
petition  by  Joshua  Evans,  Esq.,  then  being  a  commissioner  '^_;f^^  ^^.' 
of  the  said  Court  of  Bankruptcy;  duly  authorized  in  that   ^ — "  —  '^* 
behalf;  and  that  the  monies  and  causes  of  action  in  the 
declaration  mentioned,  and  every  of  them,  and  every  part 
thereof^  were  contracted  before  the  date  of  filing  the  said 
petition*     And  this  the  defendant  is  ready  to  verify,  &c. 

Special  demurrer,  setting  forth  as  grounds,  that  the  plea 
does  not  state  with  sufficient  particularity  the  presenting  of 
the  said  petition  for  such  protection  as  therein  mentioned, 
nor  how  the  defendant  prayed  to  be  protected,  nor  does  it 
state  or  in  any  way  shew  whether  the  defendant  was  a 
trader  or  not ;  or  if  a  trader,  whether  his  debts  amounted  to 
Ic88  than  300/«;  nor  that  the  defendant  had  resided  within 
the  district  of  the  London  Courts  of  Bankruptcy,  twelve 
months  next  before  the  presenting  of  the  said  petition,  or 
next  before  the  making  the  said  order  or  otherwise;  nor 
where  he  ever  resided :  that  the  said  plea  doth  not  allege, 
or  in  any  way  show  that  the  defendant  gave  such  notice 
as  by  the  statute  in  such  case  made  and  provided  is 
mentioned  and  required:  that  the  proceedings  upon 
the  said  petition  until  the  giving  of  the  said  final  order, 
^d  the  said  order  of  the  said  commissioner,  should 
have  been  stated  and  set  forth  with  greater  minuteness  and 

VOL.  lU.  N  D.   &   L. 
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1845.        particularity,  and  the  Court  thereby  have  been  enabled  to 

^^^^        jndge  of  its  sufficiency  :  and  that  the  said  plea  does  not  shew 

_  V*  that  the  said  order  was  for  the  protection  of  the  defendant, 

Henson.  , 

or  for  the  distribution  of  his  effects.     Joinder  in  demurrer. 

Dawlififf,  Serjt,  in  support  of  the  demurrer.  The  plea 
was  founded  on  the  5  &  6  Vict.  c.  116.  In  order  to  shew 
that  the  defendant  was  entitled  to  the  benefit  of  the  provi- 
sions contained  in  that  statute,  it  was  necessary  to  shew 
that  he  came  clearly  within  them.  Various  qualifications 
were  requisite  to  bring  a  party  within  the  meaning  of  that 
statute ;  but  none  of  them  were  stated  in  this  plea.  Accord- 
ing to  sect  1,  the  party  must  not  be  a  trader,  or  if  a  trader, 
his  debts  must  not  amount  to  3002.  He  must,  moreover,  have 
resided  twelve  calendar  months  within  the  bankrupt  district, 
to  the  commissioner  of  which  he  presented  his  petition. 
None  of  these  qualifications  were  stated  in  the  plea.  Again, 
it  was  requisite  that  the  party  seeking  to  avail  himself  of  the 
act,  should  present  a  petition  in  a  particular  form,  accom- 
panied by  a  schedule  required  to  contain  certain  parti- 
culars. No  allegation  was  to  be  found  in  the  plea  equivalent 
to  those  required  by  the  statute,  unless  the  word  "  duly,** 
could  be  held  to  have  that  effect  But  the  word  ''duly''  in 
the  plea,  applied  to  the  mode  of  presenting  the  petition. 
A  petition  might  have  been  "duly"  presented,  and  yet 
might  not  have  been  such  a  one  as  the  statute  contem* 
plated,  or  accompanied  by  the  required  schedule.  The 
defendant  ought  to  have  disclosed  such  a  state  of  facts  on 
the  &ce  of  his  plea  as  would  enable  the  Court  to  judge, 
whether  he  were  entitled  to  the  protection  provided  by  the 
statute.  That  the  addition  of  the  schedule  was  a  material 
ingredient  in  the  plea,  was  clear  from  the  provision  con- 
tained in  sect.  4.  By  that  section,  it  was  provided,  that  in 
order  to  entitle  the  petitioner  to  the  benefit  of  a  final  order 
of  protection,  the  matters  contained  in  the  schedule  must 
appear  to  be  true,  and  that  the  debts  of  the  petitioner  were 
not  of  the  excepted  descriptions  enumerated  in  the  section. 
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These  exceptions  also  ought  to  have  been  negatived.  The  1845. 
case  oiLeaf  v.  Rcbson  (a),  was  a  direct  authority  that  the  ^cook 
plea  was  insufficient  in  point  of  form.     There,  the  defendant  «'■ 

uENGON* 

had  pleaded  a  similar  plea  to  the  present  in  a  general  form, 
and  the  Court  intimated  a  strong  opinion,  that  the  de* 
fendant  should  have  followed  the  terms  of  sect.  4  of  the 
statute,  and  leave  was  given  to  amend.  It  might,  perhaps, 
be  contended  in  support  of  the  plea,  that  the  defendant  was 
empowered  by  sect.  10,  to  plead  in  this  general  form ;  but 
the  provisions  of  that  section  would,  on  examination,  be 
found  to  contain  no  such  general  mode  of  pleading.  The 
words  of  it  were,  "  that  if  any  suit  or  action  is  brought 
against  any  petitioner  for  or  in  respect  of  any  debt  con- 
tracted before  the  date  of  filing  his  petition,  it  shall  be  a 
sufficient  plea  in  bar  of  the  said  suit  or  action  that  such 
petition  was  duly  presented,  and  a  final  order  for  protection 
and  distribution  made  by  a  commissioner  duly  authorized, 
whereof  the  production  of  the  order,  signed  by  the  com- 
missioner, with  proof  of  his  handwriting,  shall  be  suffi- 
cient evidence.**  There  was  nothing  here  to  authorize  a 
general  mode  of  pleading,  and  consequently  the  ordinary 
form  in  such  cases  must  be  adopted.  It  might  be  asked, 
with  what  object  was  sect  10  introduced  into  the  statute, 
unless  it  were  for  the  purpose  of  authorizing  a  general  mode 
of  pleading.  The  object  plainly  was  to  enable  the  de- 
fendant to  avail  himself  of  his  protection.  Unless  the  pro- 
visions of  sect  10  were  introduced,  the  petitioner  would 
still  remain  liable  to  be  sued  in  respect  of  his  debts ;  but 
those  provisions  by  no  means  interfered  with  the  form  of 
pleading  his  protection.  As  nothing  was  provided  as  to 
the  form  of  the  pleading,  it  must  be  presumed  that  the 
Legislature  intended  the  ordinary  mode  of  pleading  to 
continue.  If  the  language  of  section  10  were  compared  with 
that  of  6  Geo.  4,  c.  16,  s.  126,  which  did  authorize  a 
general  form  of  pleading,  it  would  be  found  very  different 

^(a)  Ante,yoV  2,  p.  646;  S.  C.  13  M.  &  W.  651.     ^ 

N  2 


Hekson. 
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1845.  fipom  the  latter  section.  The  provision  there  was,  that  a 
Q^^  defendant  "  may  plead  in  general  that  the  cause  of  action 
accnied  before  he  became  bankrupt.''  Again,  in  7  Geo.  4, 
c.  57,  8.  61,  it  was  enacted,  that  it  shall  be  lawful  for  the 
petitioner  '^  to  plead  generally,  that  such  person  was  duly 
discharged  according  to  this  act,  by  the  order  of  adjudica- 
tion made  in  that  behalf,  and  that  such  order  remains  in 
force,  without  pleading  any  other  matter  specially."  It 
must  be  presumed,  that,  as  the  Legislature  shewed  when  it 
was  intended  to  make  an  alteration  in  the  mode  of  pleading, 
that  it  was  capable  of  using  apt  words  for  that  purpose;  so, 
when  no  such  words  were  used,  no  change  in  the  mode  of 
pleading  was  intended. 

Charmelli  Seijt,  contriL  The  plea  was  good  in  point  of 
form.  By  section  1,  it  was  provided,  that  certain  persons, 
on  complying  with  certain  conditions,  might  have  their 
claim  to  protection  adjudicated  upon.  Then,  by  section  4, 
the  commissioner  is  to  determine  whether  the  petitioner 
has  duly  complied  with  the  provisions  of  the  statute,  and, 
if  he  have,  to  give  him  his  final  order  for  protection. 
The  question,  therefore,  whether  the  petitioner  had  com- 
plied with  what  the  statute  required,  was  left  to  the  decision 
of  the  commissioner.  Then  with  r^ard  to  the  excepted 
cases  in  the  section.  It  was  not  necessary  that  the 
defendant  should  by  his  plea  shew  that  he  did  not  come 
within  them.  If  the  plaintiff  intended  to  object  that  the 
defendant  was  not  protected  on  account  of  his  case  coming 

within  some  one  of  the  exceptions,  he  might  reply  the 

■ 
facts.     The  main  question  was,  however,  whether  section 

10  authorized  the  present  general  form  of  pleading?    The 

language  of  it  certainly  was  not  so  precise  or  express  as 

that  of  the  6  Geo.  4,  c  16,  s.  126,  or  that  of  the  7  Geo.  4^ 

c.  57,  s.  61 ;  but  on  examining  the  terms  employed,  it  would 

appear  that  the  same  object  was  intended  to  be  attained  by 

the  Legislature.     If  that  were  so,  then  the  allegation  that 

the  petition  had  been  "  duly"  presented,  must  import  that 
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the  requisites  of  the  statute  had  been  pursued.     [Mauky  J.        1845. 

— The  plea  contains  no  allegation  that  the  petition  was 

presented  in   the  prescribed   form.]     The   word  "duly" 

includes  that  allegation.     There  is  no  provision  in   the 

flection,  that  the  plea  shall  contain  such  a  statement,  unless 

the  word  "duly"  can  be  held  to  import  it;  and  if  it  do, 

then  that  word  inserted  in  the  plea  must  imply  it.     The 

present  case  was  clearly  distinguishable  from  that  oiLeafv, 

Rcbson  (a).     No  doubt  if  a  party  pleading  has  an  option  as 

to  whether  he  will  adopt  a  special  or  a  general  form  of 

pleading,  if  he  adopt  the  former,  he  must  set  out  all  such 

fiurts  as  will  render  his  plea  a  good  one.     He  is  of  course 

not  bound  to  avail  himself  of  the  general  form  of  pleading. 

liy  therefore,  in  Leaf  v.  Robson,  the  defendant  adopted  the 

special  mode  of  pleading  the  facts  on  which  his  defence  was 

founded,  he  was  bound  to  set  them  all  out  so  as  to  shew 

that  he  came  within  the  provisions  of  the  statute.     But  the 

plea  in  that  case  was  clearly  bad,  on  a  ground  which  under 

section  10  would  be  available.    It  did  not  aver  that  the  debt 

accrued  before  the  petition ;  and  it  would  appear  that  the  real 

ground  on  which  the  Court  proceeded,  was  that  it  did  not 

allege  the  petition,  in  the  words  of  the  section,  to  have  been 

duly  presented ;  but  no  decision  was  actually  pronounced  on 

the  main  question.    There  are,  however,  cases  in  which  the 

Court  of  Exchequer  has  intimated   an  opinion  that  the 

general  form  of  pleading  was  not  authorized  by  section  10; 

bat  that  Court  has,  on  no  occasion  actually  decided  the 

point  {by 

Dawtinffy  Seijt,  in  reply.  If  an  act  of  Parliament  created 
an  offence,  it  was  well  established  as  a  rule  of  pleading,  that 
the  words  of  the  statute  merely  could  not  be  used,  but 
•the  particulars  constituting  the  offence  must  be  stated. 
[MatJe,  J. — That  would  be  a  very  inconvenient  rule  to 
apply  in  the  present  case,  for  then  the  plaintiff  might  con- 


y^ia)  Ante,  vol.  2,  p.  646  ;  S.  C.  13  M.  &  W.  661. 
y  {h)  See  Fisher  v.  Gibbon,  ante,  vol.  2,  p.  869. 
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1845.        trovert  every  fact  which  was  alleged  id  the  plea,  in  com- 
Q^^'^    pliaace  with  the  provisions   of  section   1,  and  then  the 
V*  defendant  would  have  to  try  the  question  over  again  as  tc 

every  debt,  after  it  had  undergone  the  commissioner*^ 
investigation.  Tindal,  C.  J. — If  the  defendant  is  bound 
to  introduce  these  suggested  allegations  into  his  plea,  he 
must  prove  them.  If  so,  then  what  effect  is  given  to  the 
latter  part  of  the  clause,  which  provides,  that  the  order  of 
the  commissioner  shall  be  sufficient  evidence?  If  the 
plaintiff  will  not  be  allowed  to  controvert  them,  to  what- 
purpose  should  they  be  alleged  in  the  plea?]  The  question 
as  to  what  evidence  would  support  particular  allegations, 
can  hardly  determine  that  those  allegations  should  not  be 
introduced  into  a  pleading. 

Cur,  adv.  vulL 

TiNDAL,  C.  J. — When  the  question  arising  on  this  record 
was  argued  before  us,  we  were  informed  that  the  Court  of 
Exchequer  had  recently  pronounced  judgment  on  the  very 
point  in  a  case  of  Bendle  v.  SneUing  (a).     We  have  made 
inquiry  respecting  that  case,  and  find  that  the  same  point 
was  raised  there  as  in  the  present   case ;   but  the  Court 
having  intimated  an  opinion  that   the  plea  was  bad,  the 
defendant's  counsel,  without  arguing  the  question,   asked 
leave  to  amend;   and   consequently  that  case  cannot  be 
considered  as  a  decision  on  the  point.     It  appears  to  us, 
that  the  lOth  section  of  the  5  &  6  Vict.  c.  116,  does  give 
the  right  to  plead  generally  in  the  manner  adopted  by  the 
defendant  in  this  case.  Power  is  given  to  the  commissioner 
by  the  earlier  sections  of  the  act  to  inquire  into  the  matters 
of  the  petition,  and  adjudicate  upon  them,  and  make  a  final 
order  for  protection  and  distribution  if  he  think  fit  so  to  do; 
and  it  seems  to  us  that  it  was  the  intention  of  the  Licgis^ 
lature  to  make  his  decision  final,  and  not  capable  of  being 
controverted  in  an  action;  especially,  as  by  the  12th  section, 
any  creditor  or  assignee  is  enabled  to  petition  the  commis- 

(a)  Not  reported. 
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siooerto  rescind  his  final  order,  "as  far  as  relates  to  the        1845. 

protection  of  the  petitioner's  person  from  process,  and  as  far        Cook 

as  relates  to  the  effect  of  such  order  in  bar  of  suits  and      „  ** 

.  .  .    .  Henson. 

actions.     If  then  the  decision  of  the  commissioner  as  to  the 

matters  authorizing  the  making  of  a  final  order  is  not  to  be 
coDtro?erted,  there  can  be  ho  good  reason  for  requiring  the 
plea  to  set  forth  all  the  facts  necessary  to  give  him  jurisdic- 
tioD;  and  it  is  reasonable  to  allow,  under  the  section  in 
qaestion,  the  same  form  of  plea,  as  is  given  in  somenvhat 
more  express  terms,  by  the  Bankrupt  Act,  6  Geo.  4,  c.  1 16, 
s.  126.  The  words  there  used  are,  that  the  bankrupt  having 
obtaioed  his  certificate,  '^  may  plead  in  general  that  the  cause 
of  action  accrued  before  he  became  bankrupt,  and  may  give 
this  act  and  the  special  matter  in  evidence,  and  such  bank- 
rupt's certificate,  and  the  allowance  thereof,  shall  be  sufficient 
evidence  of  the  trading,  bankruptcy,  commission,  and  other 
proceedings  precedent  to  the  obtaining  such  certificate." 
The  section  now  in  question  enacts,  that  *^  it  shall  be  a  suffi- 
cient plea  in  bar  of  the  said  suit  or  action^  that  such  petition 
was  duly  presented,  and  a  final  order  for  protection  and  dis- 
tribution made  by  a  commissioner  duly  authorized,  whereof 
the  production  of  the  order  signed  by  the  commissioner, 
with  proof  of  his  handwriting,  shall  be  sufficient  evidence." 
Although  these  two  sections  are  not  identical  in  terms,  we 
think  that  the  plea  now  under  consideration  contains  all 
that  the  latter  statute  requires,  in  order  to  constitute  a 
sufficient  plea  in  bar  of  the  suit.     Our  judgment,  therefore, 
must  be  for  the  defendant. 

Judgment  for  the  Defendant  (a). 
/  (a)  See  Niekok  v.  Payne,  ante,  vol.  2,  p.  629 ;  S.  C.  8  Scott.  N.  R.  732. 
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If  an  order  to 
admit  a  bill  of 
exchange  is 
made,  where 
the  notice 
describes  it  as 
having  been 


^C  '  A  C^y^7»  Wilkes  v.  Hopkins  and  Others. 

A  SSUMPSIT  on  a  bill  of  exchange  by  the  drawer  against 
the  acceptors.  The  declaration  described  the  bill  as  drawn 
on  and  accepted  by  the  defendants  for  121i  10*.,  payable 
at  Messrs.  Jones,  Loyd,  and  Co.'s.  The  defendant 
accepted  by    Hopkins  pleaded,  in  addition  to  other  pleas,  that  he  did 

one  H.  B.  ^  ^  .  ,   ^  rw..  i 

for  the  defend.  Qot  accept  in  manner  and  form.  The  usual  summons  to 
comnetenr  °°^  admit,  accompanied  by  a  notice,  was  served  in  pursuance  of 
to  the  de-         Reg.  Gen.  H.  T.,  4  Wm.  4,  part  I.  r.  20.     In  the  notice  the 

fendants  to  .  ®  '  '  *^  y.  e 

dispute  the  bill  was  described  as  ''a  bill  of  exchange  drawn  for  the  sum  ot 
a  Rto^  12U  10«.  by  the  plaintiflF  upon,  and  directed  to  the  above 
thefr^*  ^nt  defendants  as  the  Newbridge  Coal  Company,  Forest  of  Dean, 
Gloucestershire,  and  accepted  by  one  Henry  Bishop  for  the 
defendants,  as  the  Newbridge  Coal  Company,  payable  at 
Messrs.  Jones,  Loyd,  and  Co.,  bankers,  London,  payable 
two  months  after  date,  and  indorsed  by  the  plaintiff  and 
William  Russell  Skey  for  the  Gloucestershire  Banking  Com- 
pany, dated  20th  June,  1835.*'  An  order  by  consent  was 
made  to  admit  this  bill. 

The  cause  was  tried  at  the  Gloucester  Summer  Assizes, 
1844,  before  Tindal^  C.  J.  The  plaintiff  put  in  the  order, 
with  the  notice  attached,  in  support  of  the  count  on  the 
bill  It  was  objected  on  the  part  of  the  defendant  Hopkins, 
that  in  order  to  render  it  evidence  in  support  of  the  bill,  it  was 
requisite  that  the  authority  of  Henry  Bishop  to  accept  the  bill 
should  be  shewn,  and  that  of  itself  it  was  not  sufficient  for  the 
object  proposed.  The  Chief  Justice,  however,  was  of  opinion 
that  the  notice  and  order  were  sufficient,  as  the  effect  of  the 
admission  was  to  conclude  the  defendant  from  disputing  the 
authority.     The  plaintiff  acconlingly  recovered. 

Bylesy  Serjt,  obtained  a  rule  nisi  for  a  new  trial,  both  on 
the  ground  that  the  Chief  Justice  was  incorrect  in  his 
ruling,  and  on  an  affidavit  stating  that  the  attorney  of  the  de- 
fendant Hopkins  was  not  aware  of  the  effect  of  the  admission. 
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Talfaurdj  Seijt,  and  ChanneH,  Serjt,  shewed  cause 
against  this  rule.  K  the  defendant  could  escape  from  the 
consequences  of  the  admission  contained  in  the  order 
referring  to  the  notice^  the  object  of  the  rule  would  in  most 
instances  be  completely  frustrated.  The  notice  described 
the  bill  as  drawn  on  the  defendants,  and  as  accepted  by 
a  certain  person  in  the  character  of  their  agent.  These  state*- 
menta  the  defendants  admitted  to  be  tnie.  If  that  were  so, 
the  defendants  did  admit  the  agency  of  the  person  described 
as  agent  It  could  not  be  successfully  contended  that  the 
defendants  only  admitted  the  handwriting  of  the  person 
described  as  agent.  Such  an  admission  would  operate  as  a 
surprise  upon  the  plaintiff.  In  the  case  of  a  deed  being 
admitted  in  the  manner  required  by  the  rule,  it  could 
hardly  be  said  that  the  identity  of  the  party  executing 
it  was  not  admitted  If  so,  the  admission  would  be 
entirely  useless.  So  in  the  present  case,  to  what  purpose 
would  the  admission  be  that  the  bill  had  been  accepted  by 
the  person  named  in  the  notice,  who  was  described  as  the 
agent  of  the  defendants,  unless  the  agency  were  admitted  as 
well  as  the  signature.  It  could  not  be  said  that  this  con- 
struction wrought  any  hardship  on  the  party  making  the 
admission,  as  it  was  always  in  his  power  to  restrict  it  to  such 
matters  as  he  thought  proper.  The  present  rule  ought, 
therefore,  to  be  discharged. 


1815. 


Wilkes 

V, 

Hopkins 
and  Others. 


Bylesy  Serjt,  in  support  of  the  rule.  The  rule  of  Hilary 
Term,  4  Wm.  4,  part  I.  r.  20,  was  made  in  pursuance  of  the 
3  &  4  Wm.  4,  c  42,  s.  15.  The  language  both  of  the  statute 
and  the  rule  shewed  that  the  object  of  the  Legislature  and  of 
the  Judges  who  framed  the  rule  was  to  facilitate  the  proof 
of  matters  which  would  be  apparent  on  the  mere  inspection 
of  documents,  and  not  of  matters  not*so  apparent.  It  was 
clearly  intended  that  the  mere  formal  proof  of  handwriting 
should  be  thus  &cilitated.  The  words  of  the  notice  of 
admission  that  it  should  be  made,  "  saving*all  just  excep- 
tions to  their  admissibility,^  would  lead  to  this  conclusion. 
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1845.  It  would  be  harsh  to  put  any  other  coustruction  on  the 
WiLKKs  ^^^^9  seeing  that  admissions  so  made  were  irrevocable,  and 
„  ^-  would  be  available  even  in  the  case  of  a  second  trial ;  Doe 

H0PKIN$ 

and  Others,  d.  fVethereU  \.  Bird  (a) ;  LangUy  v.  The  Earl  of  Oxford  (6) ; 
Elton  V.  Larhins  (c).  The  only  object  of  the  admission  was 
to  identify  the  partiesf,  and  therefore  all  that  the  defendants 
had  here  done  was  to  admit  the  signature  by  Bishop  of 
a  document  purporting  to  have  a  particular  effect  The 
question  as  to  the  authority  of  Bishop  to  bind  the  defendants 
must  still  remain  open.  In  the  case  of  a  will,  the  execution 
of  which  was  admitted  under  the  rule,  it  would  scarcely  be 
contended  that  the  sanity  of  the  testator  was  conclusively 
admitted  so  as  to  prevent  the  party  making  the  admission 
from  raising  that  question.  It  never  could  have  been  the 
intention  of  the  Legislature  to  compel  parties  under  the 
penalty  of  costs  to  make  such  an  admission.  [ErUi  J. — In 
the  case  of  a  letter  from  defendant's  attorney,  would  it  be 
necessaiy,  when  it  had  been  admitted  in  the  usual  form,  to 
be  prepared  with  proof  that  the  person  frx>m  whom  the  letter 
came  was  acting  in  that  capacity  ?  One  of  the  instances 
to  be  found  in  the  form  is  **  memorandum  of  agreement 
between  C.  D.,  captain  of  said  ship,  and  £.  F."  b  it 
contended  that  it  would  be  requisite,  after  an  admission  made 
with  reference  to  such  a  notice,  to  produce  proof  of  C.  D. 
being  captain  ?] 

Cur,  adv.  mlt 

TiNDAL,  C.  J. — This  was  an  action  upon  a  bill  of 
exchange,  drawn  by  the  plaintiff  "  on  the  Newbridge  Coal 
Company,  Forest  of  Dean,  Gloucestershire,"  and  accepted 
^^  at  Messrs.  Jones,  Loyd,  and  Co.,  for  the  Newbridge  Coal 
Company,  by  Henry  Bishop."  The  defendants  pleaded, 
amongst  other  pleas,  that  they  did  not  accept ;  and  at  the 
trial  before  me,  at  the  last  Summer  Assizes  for  the  county  of 
Gloucester,  it  was  objected  on  the  part  of  the  defendants, 

(a)  7  C.  &  P.  6.  /(c)    1  M.  &  Rob.   196.    See 

y\h)  1  M.  &  W.  508.  S.  C.  5  C.  &  P.  385. 
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that  there  was  no  evidence  that  Henry  Bishop,  who  had 
signed  the  acceptance,  had  any  authority  to  accept  for 
them.  On  the  part  of  the  plaintiff,  however,  it  was  con- 
tended, that  by  the  admission  entered  into  by  the  de- 
fendants, they  were  precluded  from  taking  this  objection ; 
which  appeared  to  me  to  be  the  case.  And  the  question 
vhich  has  been  argued  before  us  on  a  motion  for  a  new 
trial  has  been,  whether  the  bill  of  exchange  was  properly 
admitted  in  evidence. 

The  admission  was  given  under  a  Judge's  order,  drawn 
up  in  the  usual  form  under  the  general  rule  of  Hilary 
Term,  4  Wm.  4,  part  I.  r.  20.  And  the  argument  on  the  part 
of  the  defendants  before  us  has  been,  that  admissions  ^ven 
under  such  an  order,  do  by  the  very  language  of  the  order, 
bind  the  party  to  admit  at  the  trial  no  more  than  that  the 
documents  therein  specified  to  be  originals,  are  written, 
signed  and  executed,  ^*  as  they  purport  respectively  to  have 
been ;"  and  that  as  the  bill  of  exchange  when  produced, 
purports  to  be  drawn  by  the  plaintiff  on  the  Newbridge 
Coal  Company,  and  to  be  accepted  for  the  Newbridge  Coal 
Company  by  Henry  Bishop;  so  nothing  more  is  admitted, 
than  that  the  acceptance  for  the  Newbridge  Coal  Com- 
pany is  in  the  handwriting  of  Henry  Bishop :  but,  that  there 
is  neither  an  admission  that  the  defendants  are  the  persons 
who  constitute  the  Newbridge  Coal  Company,  nor  that 
Henty  Bishop  had  any  authority  from  them  to  accept  bills 
on  their  behalf. 

How  (blt  this  might  have  been  the  case,  if  the  bill  had 
been  set  out  in  the  notice  to  admit,  in  the  precise  terms  in 
which  it  purports  to  have  been  drawn ;  that  is,  if  it  had 
been  described  as  a  bill  drawn  on  the  Newbridge  Coal 
Company,  and  accepted  for  the.  Newbridge  Coal  Com- 
pany by  Henry  Bishop;  we  are  not  called  upon  to 
determine.  For  in  this  case,  the  bill  is  described  in  the 
notice  to  admit,  as  a  bill  ^' drawn  upon  and  directed  to  the 
above-named  defendants,  as  the  Newbridge  Coal  Com- 
pany," and  "accepted  by  one  Henry  Bishop,  for  the  de- 
fendants, as  the    Newbridge    Coal  Company,  payable   at 


IS45. 

Wilkes 

H0PKIN6 
and  Others. 


188 


CASES  ON   POINTS  OF   PRACTICE,   C.   P. 


1845. 


Wilkes 

9. 

Hopkins 
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Messrs.  Jones,  Lo^^d  and  Co.,  bankers,  London."  So  that 
the  facts,  that  the  defendants  constitute  the  Newbridge  Coal 
Company,  that  the  bill  is  accepted  by  Henry  Bishop,  for 
the  defendants,  and  that  it  is  payable  at  a  London  banker's 
—these  facts  not  appearing  on  the  face  of  the  bill,  are 
plainly  and  unequivocally  admitted  under  this  notice.  A 
defendant  undoubtedly  may,  if  he  think  proper,  bind  him- 
self by  the  form  of  his  admissioti  more  largely  than  he 
would  be  called  upon  to  do,  under  an  ordinary  notice  to 
admit;  and  this  we  think  the  defendants  have  done  upon 
the  present  occasion ;  and  that  it  would  be  giving  them  an 
unfair  advantage,  after  an  admission  in  these  terms,  which 
imports  in  its  natural  and  ordinary  sense,  that  Bishop  bad 
authority  to  accept  for  the  defendants,  if  they  should  be 
allowed  at  the  trial  to  set  up  the  want  of  such  authority. 

As,  however,  we  see  reason  to  believe  from  the  aflSdavits, 
that  the  defendants  were  themselves  taken  by  surprise 
by  the  extent  to  which  their  admission  has  been  carried; 
and  as  they  allege  themselves  to  have  been  prevented 
thereby  from  entering  into  their  real  defence  at  the  trial ; 
we  think  it  reasonable  that  there  should  be  an  opportunity 
afforded  of  new  modelling  their  admission,  and  that  a  new 
trial  should  be  granted  on  payment  of  costs  by  the  defendants. 


Rule  absolute  accordingly  (a)- 
/  (a)  See  IVaite,  execator^  &c.,  v.  Oale,  ante,  vol.  2,  p.  9^- 


jj^  Davibs  v.  Aston,  Knight 

vyASE  for  an  excessive  and  illegal  distress,  with  a  count 
in  trover  for  hay,  corn,  carts,  horses,  cows,  bulls,  heifers, 
stirks,  calves,   tables,   carpets,   chairs,   &c.,   (enumerating 
So  takb^of^   various  other  articles  of  furniture  and  of  husbandry> 

the  goods 

under  a  distren.for  rent  Replication,  that  the  goods  were  beasts  of  the  plouffh  and  implements 
of  busbandnr,  and  that  there  was  other  available  distress :  Hdd,  on  special  demurrer,  that  tbe 
Court  would  take  notice  that  several  of  the  articles  enumerated  in  the  declaration  could  not 
possibly  be  beasts  of  the  plough  or  implements  of  husbandry :  and  that  the  replication  «^ 
therefore  ill* 


yc.  f  cA 

Trover  for  hay, 
corn,  carts, 
horses,  &o. ; 
tables,  carpetSf 
chairs,  &e. 


V. 

Aston. 
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Plea  to  the  count  in  trover,  that  the  goods  in  question        ^  ^45» 
were  taken  under  a  distress  for  rent.  Davieb 

Replication  to  that  plea,  that  plaintiff  was  a  husbandman, 
and  carried  on  and  exercised  the  business  and  calling  of 
husbandry,  and  that  the  said  goods  and  chattels  in  the  said 
last  count  mentioned,  were  the  cattle  and  beasts  of  the 
plough  and  the  implements  of  husbandly  of  the  said 
plaintiff,  by  him  then  used  in  and  upon  the  said  last 
mentioned  lands,  tenements,  and  premises,  in  and  about 
his  said  business  and  calling,  and  wherewith  respectively  he 
gained,  tilled,  and  cultivated  the  said  lands,  tenements,  and 
premises  in  the  last  plea  mentioned.  The  replication  then 
went  on  to  aver,  that  there  was  a  sufficient  available  distress 
on  the  premises  besides  the  goods  taken. 

Special  demurrer  to  the  replication,  on  the  ground  that 
there  is  not  in  the  replication  any  introductory  allegation 
that  it  is  pleaded  to  any  particular  part  only  of  the  plea,  or 
in  support  of  any  particular  part  only  of  the  said  sixth 
count;  but  it  professes  to  be  an  answer  to  the  whole  plea: 
whereas  some  of  the  goods  in  the  coimt  and  plea  mentioned, 
are  such  as  cannot  by  possibility  be  beasts  of  the  plough, 
or  implements  of  husbandry,  to  which  the  replication  should, 
therefore,  have  been  expressly  confined. 

Joinder  in  demurrer. 

Sir  Thomas  fVilde,  Seijt.,  (with  whom  was  Wehby)^  in 
support  of  the  demurrer.  The  replication  should  have  been 
confined  to  such  part  of  the  plea  as  justified  the  taking  of 
the  beasts  of  the  plough  and  implements  of  husbandry. 
But  as  it  does  not  do  so,  it  is  no  answer  to  the  plea  which 
justifies  taking  other  as  well  as  privileged  articles  by  virtue 
of  a  distress. 

Talfovrdy  Serjt,  contriL  The  Court  will  not  of  itself 
take  notice,  that  some  of  the  articles  mentioned  in  the 
declaration,  are  not  beasts  of  the  plough  or  implements  of 
husbandry,  and,  therefore,  are  not  privileged  as  such  from 
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DAyiB$ 
Aston. 


distress.  Here  the  declaration  would  have  been  supported, 
if  the  plaintiff  could  have  shewn  that  some  only  of  the 
articles  were  taken ;  and  the  effect  of  the  replication  ought 
not  to  be  to  circumscribe  his  right 


TiNDAL,  C.  J. —  We  think  that  the  replication  is  bad,  as 
professing  to  answer  the  whole  of  the  plea,  which  it  does 
not  do ;  and  that  we  must  take  notice  that  some  of  the 
articles  mentioned  in  the  declaration,  cannot  possibly  be 
beasts  of  the  plough  or  implements  of  husbandry. 


Per  Curiam. 


Judgment  for  Defendant. 


^.  C    A^/Q-^/<^. 


Nebdham  v.  Fraser. 


a  declaration 
against  a 
witness  for 
not  attending 
a  trial  pursuant 
to  a  saopoena, 
alleged  that 
the  plaintiff 
had  agood 
cause  of  action 
in  that  suit, 
and  that  the 
testimony  of 
the  defendant 
was  material 
evidence  for 
the  plaintiff. 
Pleas  i  first, 
not  guilty ; 
secondly,  that 
plaintin  could 
nave  pro- 
oeedea  to 
trial  without 
the  testimony 
of  the  defend- 
ant.   Evidence 


I^ASE   against   the   defendant  for  not   attending  as  a 
witness  at  nisi  prius  in  pursuance  of  a  subpoena. 

The  declaration  recited  an  action  on  the  case  in  this 
Court,  brought  by  the  now  plaintiff  against  one  D.,  as  also 
a  writ  of  subpoena  ad  testificandum,  directed  to  the  now 
defendant,  to  give  evidence  in  that  action  on  the  part  of 
the  plaintiff;  it  then  alleged,  that  the  plaintiff  after- 
wards, and  before  the  committing  the  grievances,  &c,  to 
wit,  on,  &c.,  caused  to  be  made  known  and  shewn  to  the 
now  defendant  the  said  writ,  and  then  caused  a  copy  to  be 
left  with  the  now  defendant,  and  then  paid  to  the  now 
defendant  a  certain  sum  of  money,  to  wit,  &c.,  being  a 
reasonable  sum  of  money  for  his  costs  and  charges  in  and 
about  his  attendance  as  a  witness,  according  to  the  tenor  of 
the  said  writ  of  subpoena.     That  the  said  action  came  and 


was  tendered 

on  the  part  of  the  defendant  at  the  trial,  for  the  purpose  of  shewing  that  the  plaintiff  had  opt  t 
cause  of  action  in  the  original  suit ;  Hdd,  that  as  the  defendant  bad  not  traversed  tkeallegatioos 
that  the  plaintiff  had  a  good  cause  of  action,  and  that  the  evidence  was  material,  those  allegations 
were  admitted ;  and  that  he  was  consequently  estopped  from  giving  the  evidence  tenders. 
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vras  called  on  to  be  tried  at  the  said  time,  to  wit,  on,  &c., 
and  at  the  place  respectively  mentioned  in  the  said  writ  of 
subpoena  for  that  purpose ;  and  that  he  the  said  plaintiff  had  ^' 

a  good  cause  of  action  in  the  said  action ;  and  although  the 
defendant  could  and  might,  in  obedience  to  the  said  writ  of 
sobpoena,  have  appeared  at  the  trial  of  the  issue  in  the  said 
aetionj  when  the  same  was  so  called  and  came  on  to  be 
tried  as  aforesaid,  and  could  and  might,  in  obedience  to  the 
nid  writ  of  subpoena,  have  testified  the  truth,  according  to 
his  knowledge,  at  the  time  and  place  aforesaid,  at  the  said 
trial  of  the  said  issue,  and  although  his  testimony  of  the 
tnith,  according  to  his  knowledge,  was  material  evidence 
for  the  now  plaintiff  at  the  trial  of  the  said  action,  whereof 
the  defendant  then  had  notice;  yet  the  defendant,  not 
r^rding  his  duty  in  that  behalf,  but  contriving,  &c.,  did 
not,  nor  would,  appear  as  a  witness  at  the  time  and  place 
respectively  mentioned  in  the  said  writ  of  subpoena  in  that 
behalf,  at  the  trial  of  the  said  issue  in  the  said  action,  when 
the  same  was  so  called  and  came  on  to  be  tried  as  aforesaid, 
although  he  the  defendant  was  then  and  there  solemnly 
called  upon  for  that  purpose,  and  had  no  reasonable  or 
lawful  cause  or  impediment  to  the  contrary,  but  the 
defendant  thereupon  wholly  neglected  so  to  do ;  by  reason 
whereof,  and  because  the  said  plaintiff  could  not  proceed 
to  the  trial  of  the  said  issue  without  the  testimony  of  the 

I 

DOW  defendant,  he  the  plaintiff  was  then,  to  wit,  on,  &C.9 
forced  and  obliged  to  withdraw,  and  did  then  withdraw, 
the  nisi  prius  record  of  the  said  issue ;  by  means  of  which 
8ud  several  premises,  he  the  plaintiff  then  became,  and 
was  made  liable  to  pay  to  the  said  D.,  a  large  sum  of 
money,  to  wit,  &c.,  for  the  costs  incurred  by  the  said  D,, 
by  reason  of  the  said  record  being  so  withdrawn  as  afore- 
said, and  by  reason  of  the  said  issue  not  being  tried  at  the 
time  and  place  aforesaid,  and  otherwise  by  reason  of  the 
premises;  and  the  now  plaintiff  also. lost  and  was  deprived 
of  the  value  and  benefit  of  a  large  sum  of  money,  to  wit, 
&c.,  which  he  had  paid  and  expended  in  order  to  have  the 
nid  issue  tried  at  the  time  and  place  aforesaid ;  and  the 
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1845.       plaintiff  was  also  obliged  to  expend,  and  did  necessarily 
Needbajc     expend,  divers  other  sums  of  money,  in  the  whole  amounting 
^  ^'  to  a  large  sum  of  money,  to  wit,  &c.,  in  and  about  prose- 

cuting the  said  suit,  and  the  plaintiff  was  damnified  by  the 
means  of  the  premises,  and  otherwise  greatly  injured,  to 
the  plaintiff's  damage,  &c.  The  defendant  pleaded,  first, 
not  guilty ;  secondly,  leave  and  license ;  and,  thirdly,  that 
the  plaintiff  could  have  proceeded  to  the  trial  of  the  said 
issue  without  the  testimony  of  the  defendant,  concluding 
to  the  country. 

At  the  trial  before  Lord  Denmaus  C.  J.,  at  the  last 
Surrey  Spring  Assizes,  the  plaintiff  put  in  evidence  die 
record  in  the  action  against  D.,  and  then  proceeded  to 
shew,  that  it  had  been  withdrawn  in  consequence  of  the 
now  defendant  being  absent.  On  the  part  of  the  defendant 
it  was  contended,  that  on  inspection  of  the  record  in  the 
action  against  D.,  it  would  appear  that  the  plaintiff  had 
no  cause  of  action  in  the  original  cause,  and,  consequently, 
that  he  could  not  be  said  to  have  been  damnified  by  the  non- 
attendance  of  the  defendant  The  defendant  then  tendered 
the  record  in  the  action  against  D.,  as  evidence  to  shew, 
that  the  plaintiff  had  no  cause  of  action  against  D.,  and  pro- 
posed also  to  adduce  in  evidence  a  certain  affidavit  to  which 
reference  was  made  in  the  declaration  in  that  acdon,  for  the 
same  purpose.  Lord  Denman^  however,  was  of  opinion, 
that  the  evidence  tendered  was  inadmissible  on  the  plead* 
ings  in  the  cause,  as  they  stood,  and  directed  the  jury  to  find 
a  verdict  for  the  amount  of  the  costs  to  which  the  plaintiff 
had  been  put  on  taking  the  cause  down  to  trial,  and  those 
to  which  he  had  become  liable  in  consequence  of  the  de- 
fendant's absence  at  the  former  trial,  the  amount  to  be 
settled  by  the  Master,  with  leave  to  the  defendant  to  move 
to  enter  a  nonsuit,  or  in  the  alternative  for  a  new  trial. 

A  rule  nisi  having  accordingly  been  obtained, 
Shee,  Seijt,  shewed  cause.     By  the  mode  in  which  the 
defendant  pleaded,  he  in  fact  admitted  "  that  the  plaintiff 
had  a  good  cause  of  action  in  the  said  action"  against  \''f 
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and  also  that  the  testimoDj  of  the  defendant  "  was  material  1845. 
eTidence  for  the  plaintiff  at  the  trial  of  the  said  action."  Nbedham 
Being  so  admitted^  it  was  not  competent  for  the  defendant  _  ^• 
to  adduce  evidence  for  the  purpose  of  contradicting  the 
admissions  on  the  record.  If  it  should  be  contended,  that 
these  allegations  in  the  declaration  were  not  material  for 
the  purpose  of  supporting  the  plaintiff's  action;  then  the 
evidence  tendered  was  inadmissible,  because  the  object 
of  it  was  to  contradict  what  was  immaterial  With  respect 
to  the  damages  which  the  plaintiff  claimed.  The  plaintiff 
had  been  prevented  firom  exercising  a  right  which  he 
possessed,  and  the  law  would  intend,  that  that  inters 
ference  with  his  right  had  been  productive  of  some  damage. 
That  damage  must  be  the  amount  of  costs,  which  had  been 
uselessly  expended  in  consequence  of  the  defendant  not 
attending  in  pursuance  of  the  subpoena.  He  would,  more- 
over, be  entitled  to  recover  those  costs,  for  which  he  had 
become  liable  to  the  defendant  as  the  costs  of  the  day. 
The  defendant  would  certidnly  be  liable  to  this  extent, 
aldiough  he  might  not  be  liable  to  substantial  damages  in 
respect  of  the  breach  of  duty  committed  by  him.  The 
present  rule  must,  therefore,  be  discharged. 

ChanneUy  Serjt.  {BramweU  with  him),  appeared  to  sup« 
port  the  rule.  In  order  to  sustain  the  plaintiff's  action, 
the  allegation  **  that  the  plaintiff  had  a  good  cause  of  action 
in  the  said  action,"  was  not  necessary.  That  allegation 
being  immaterial  as  being  unnecessary,  not  traversing 
it  did  not  operate  as  an  admission.  The  plaintiff  might 
have  cause  to  complain,  that  the  defendant  had  not 
attended  at  the  trial,  and  yet  he  might  have  had  no  good 
cause  of  action.  It  might  happen  that  he  would  be 
entitled  to  the  costs  of  certain  issues  raised  on  special  pleas, 
although  he  might  fiul  upon  the  general  question  as  to  his 
right  of  action.     As  in  Hart  v.  Cuibush  {a\  where  it  was 

y  (a)  2  Dowl.  456. 
VOL.  m.  O  D.   &   L. 
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1845.  held,  that  if  a  defendant  pleads  the  general  issue,  aod 
several  special  pleas,  and  the  jury  finds  for  him  on  the 
general  issue,  and  for  the  plaintifi^  on  the  special  pleas,  the 
plaintiff  is  entitled  to  the  costs  of  the  pleadings  and 
witnesses  on  those  pleas.  So  in  the  first  case,  the  pliuatiff 
might  be  entitled  to  the  costs  of  other  pleadings  in  the 
cause,  although  the  finding  of  the  jury  might  shew  that  the 
plaintiff  had  no  cause  of  action.  From  obtaining  these 
costs,  the  defendant's  non-attendance  might  have  prevented 
him.  It  was,  therefore,  not  necessarily  admitted  that  the 
plaintiff  had  a  good  cause  of  action  in  the  prior  suit  But 
to  sustain  the  plaintiff's  declaration,  it  was  necessary,  that 
he  should  shew  that  he  had  suffered  damage  firom  the 
supposed  wrongful  act  of  the  defendant.  If  so,  it  must  be 
competent  for  the  defendant  to  adduce  evidence  for  the 
purpose  of  shewing,  that  if  the  plaintiff  had  gone  on  to 
trial,  he  could  not  have  obtained  a  verdict.  If  he  could 
not  have  obtained  a  verdict,  then  the  defendant  would  have 
done  nothing  productive  of  damage  to  the  plaintiff.  It 
might  be  that  withdrawing  the  record  was  a  beneficial 
course  for  the  plaintiff  to  pursue,  if  it  appeared  that  the 
plaintiff  would  have  &iled.  It  might  be  that  he  would 
never  put  the  cause  down  again.  There  was  nothing  to 
shew  that  the  plaintiff  would  have  to  pay  the  defendant's 
costs  in  the  original  action.  The  defendant  had  not  yet 
moved  for  those  costs,  nor  had  any  been  taxed.  Then 
with  respect  to  the  affidavits  which  were  proposed  to  be 
given  in  evidence,  for  the  purpose  of  shewing  that  the 
plaintiff  had  no  good  cause  of  action  in  the  original  suit. 
They,  as  well  as  the  record  in  the  original  suit,  were  ad- 
missible for  the  purpose  of  shewing  that  the  plaintiff's 
action  could  not  be  sustained  [Cresswell,  J. — If  you  struck 
out  the  averment  <'  that  the  plaintiff  had  a  good  cause  of 
action  in  the  said  action,"  would  there  be  enough  left  to 
make  this  a  good  declaration?]  There  would  be  on  the 
authority  of  the  case  of  Hart  v.  Cutbush  (a)  already  cited. 
Several  other  cases  might  be  cited  for  this  proposition.    In 

/  (a)  2  Dowl.  466. 
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Amey  v.  Long{a\    Masterman  v.   Juds(m{b)f    Davis  v.        1845. 

Lovett{e)y  MuUett  v.  Hunt(d)y  there  was  no  allegation  that     nbedham 

the  plaintiff  had  a  good  cause  of  action,  but  merely  an  '* 

averment  that  the  evidence  of  the  witness  was  material  to 

the  issue.    [Mauk,  J. — ^The  declaration  here  contains  both 

averments;  may  you  elect  which  is  to  be  struck  out?] 

Tes.    Perhaps  it  could  not  be  successfully  contended,  that 

the  plaintiff  might  sustain  his  action  without  either  of  the 

averments.     Then  the  third  plea  did  substantially  traverse 

the  second  averment,  as  it  fdleged,  that  the  plaintiff  could 

have  proceeded  to  the  trial  of  the  said  issue,  without  the 

testimony  of  the  defendant     Had  the  defendant  traversed 

the  allegation,  that  the  plaintiff  had  a  good  cause  of  action, 

the  plea  would  have  been  open  to  a  demurrer,  on  the 

ground  that  it  sought  to  put  an  immaterial  allegation  in 

iasoe.    The  declaration  in  the  former  action  would  be  bad 

m  arrest  of  judgment,  as  disclosing  no  cause  of  action  on 

the  part  of  the  plaintiff.     [Mauley  J. — Conceding  that  no 

cause  of  action  is  disclosed  on  the  face  of  the  declaration, 

and  that  the  plaintiff's  judgment  would,  consequently,  be 

arrested,   then  he  would  have  to  pay  no  costs  to  the 

defendant  in  that  action ;  but  now,  in  consequence  of  the 

defendant's  breach  of  duty  in  not  attending  pursuant  to  the 

subpoena,  he  has  to  pay  the  costs  of  the  day.]  The  plaintiff 

on  tiie  motion  in  arrest  of  judgment,  must  have  paid  his 

own  costs,  and  nothing  at  present  appeared  to  shew  that 

any  application  had  been  made  by  the  defendant  in  this 

action  for  the  costs  of  the  day.     [CressweUy  J. — Is  not  the 

liability  to  pay  those  costs  a  sufficient  damnification?] 

Perhaps  so.     Then  as  to  the  costs  of  setting  the  cause 

down  a  second  time.    Nothing  was  shewn  to  prove  that  the 

defendant  had  moved  for  judgment  as  in  a  case  of  nonsuit, 

and,  therefore,  it  did  not  appear  that  the  plaintiff  would 

ever  be  required  to  set  down  this  cause  a  second  time. 

/  (a)  9  Ea«t,  473.  /(c)  4  M.  &  W.  678  5  See  S.  C. 

/%  8  Bing.  224;    See  S.  C.      7  Dovl.  178. 
1  M.  &  Scott,  367.  (rf)  1  Cr.  &  M.  752. 
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CoLTMAN,  J.  (a) — I  think  that  it  is  impossible  to  hold 
otherwise,  than  that  the  allegations  in  the  decIaratioDy  that 
the  plaintiff  had  a  good  cause  of  action  in  the  said  action^ 
and  that  the  evidence  of  the  defendant  was  mateml, 
have  been  admitted  by  the  pleadings.  The  consequence 
is,  that  the  plaintiff  is  entitled  to  maintain  this  action. 
The  defendant  endeavoured  at  the  trial  to  put  in  the 
affidavit,  for  the  purpose  of  shewing  that  the  plaindff 
had  in  the  original  suit  no  good  cause  of  action;  but  I  am 
of  opinion,  that  such  evidence  was  not  admissible  to  con- 
tradict what,  on  the  record,  has  been  admitted.  Then,  it 
was  said,  that,  if  this  evidence  was  not  admissible,  yet  at 
any  rate  the  defendant  might  look  at  the  record  in  the 
original  action  produced  by  the  plaintiff  himself,  and  that 
when  looked  at,  it  was  evident  on  the  &ce  of  it  that  the 
judgment  would  be  liable  to  be  arrested.  Probably,  there 
is  little  doubt  that  the  declaration  in  that  action  was 
insufficient,  and  that  the  judgment  would  have  been 
liable  to  be  arrested;  still  a  party  is  not  entitled,  there- 
fore, to  raise  such  a  question,  when  there  is  an  admis- 
sion by  his  plea,  that  the  plaintiff  had  a  good  cause  of 
action  in  that  suit  If  there  had  appeared  any  incon- 
sistency in  the  record  itself  it  might  have  been  otherwiae; 
but  this  evidence  is  offered  only  as  any  other  evidence  in 
the  cause,  and  it  seeks  to  shew  that  an  aDegation  which  has 
been  admitted  on  the  record  is  not  true.  This  cannot  be 
done ;  therefore,  in  my  opinion,  the  plaintiff  is  entitled  to 
recover  the  amount  of  the  costs  he  has  been  put  to,  and 
also  the  costs  he  became  liable  to  pay  in  consequence  of 
the  defendant's  absence.  The  rule  must,  therefore,  be 
dischaiged,  and  the  costs  be  taxed  on  this  principle. 

Maule,  J. — ^I  am  of  the  same  opinion.  This  declara- 
tion, which  is  in  an  action  against  a  witness  for  not 
attending  in  obedience  to  a  subpoena,  states,  that  the 

(a)  TSndal,  G.  J.,  was  absent. 


TRINITY   TEKMj  8    VICT.  197 

plaintiff  had  a  good  cause  of  action  in  the  said  action,  in    ^  1845. 
which  the  defendant  was  required  to  give  evidence :  it  also 
states,  that  the  testimony  of  the  defendant  was  material 
eridence  for  the  plaintiff,  and  that  by  reason  of  the  de- 
fendant's absence,  the  plaintiff  was  obliged  to  withdraw  the 
record,  and  has  in  consequence  incurred  a  liability  to  pay 
costs  to  the  other  side,  as  well  as  to  pay  his  own  costs 
of  the  day.     The  question  is,  whether  the  plaintiff  can 
maintain  this  action  for  any  of  these  costs.     The  declara- 
tion contains,  in  effect,  two  causes  of  action ;  one  is,  that 
the  plaintiff  has  lost  the  benefit  of  the  testimony  of  the 
defendant  in  sustaining  a  good  cause  of  action,  which  the 
plaintiff  had  in  an  action  against  a  third  party ;  and  the 
other  is,  that  the  plaintiff  has  lost  the  testimony  of  the 
defendant,  which  was  material  evidence  for  the  plaintiff. 
The  question  is,  if  these  two  have  been  admitted  on  this 
record;  and  I  think  that  they  have  been  just  as  much 
admitted  as  if  the  declaration  had  stated,  that  the  plaintiff 
had  a  good  cause  of  action  on  a  bill  of  exchange,  and  for 
goods  sold  and  delivered,  and  the  pleas  had  admitted  that 
he  had  a  good  cause  of  action.  In  such  a  case,  the  defendant 
could  not  be  allowed  to  negative   the  plaintiff  having  a 
cause  of  action.    Cases  have  been  cited  in  which  these  two 
causes  of  action  have  been  held  equivalent     Supposing 
that  were  so,  still,  whether  one  may  be  substituted  for  the 
other  or  not,  is  of  no  consequence,  as  one  of  them  at  least 
must  be  taken  to  be  admitted  on  these  pleadings.     Then, 
although  the  plaintiff  put  in  a  document,  which  might  shew 
something,  fix>m  which  it  might  be  inferred  that  the  plaintiff 
had  no  good  cause  of  action ;  yet  I  am  of  opinion,  that  the 
defendant  was  not  at  liberty  to  ask  the  jury  to  draw  such 
inference,  he  having  admitted  that  the  plaintiff  had  a  cause 
of  action  by  his  not  traversing  that  allegation.     It  is  quite 
clear,  that  the  defendant  cannot  prove  what  is  inconsistent 
with  his  own  admission.    But  it  is  said,  that,  as  the  plaintiff 
was  obliged  to  put  in  evidence  the  record,  in  order  to  shew 
that  there  was  such  a  record,  a  different  rule  should  prevail 
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1 84  5.       firom  that  which  exists  where  the  defendant  himself  produces 
^^^!^^^     the  evidence ;  but  I  think  that  this  does  not  at  all  alter  the 
9.  rule:  and  the  effect  of  allowing  such  question  to  be  tried  by 

the  jury,  would  be  to  try  a  matter  already  admitted,  and, 
therefore,  not  in  dispute  between  the  parties.  I  think,  there- 
fore, that  the  plaintiff  was  entitled  to  recoyer  the  costs  he  had 
been  put  to,  and  also  those  which  he  had  become  liable  to 
pay  to  the  defendant  in  the  original  action. 

Cbesswell,  J. — I  am  of  the  same  opinion.     The  first 
point  made  was,  that,  unless  the  plaintiff  had  a  good  cause 
of  action  in  the  former  action,  he  was  not  entitled  to  recover 
against  the  witness ;   and  my  Brother  Channell  has  con- 
tended, that  it  has  not  been  shewn  that  the  plaintiff  had 
such  good  cause  of  action,  because  the  averment  in  this 
declaration,  that  the  plaintiff  had  a  good  cause  of  action, 
was  not  material  to  support  this  declaration,  and,  therefore, 
was  not  admitted ;  and  many  cases  have  been  cited  to  the 
effect  that  a  declaration  has  been  held  good  without  such 
averment;  but  those  were  cases  where  the  question  arose 
after  verdict,  and  there  were  in  them  averments  which 
were  equivalent     It  may  be  possible  to  firame  a  good 
declaration  without  averring  that  the  plaintiff  had  a  good 
cause  of  action;   it  might  shew  that  there  were  various 
issues,  and  that  the  evidence  of  the  witness  was  material 
for  some  of  them,  and  that  the  plaintiff  had  sustained 
damage  in  consequence  of  the  absence  of  such  witness. 
When,  however,  it  rests  on  an  averment  that  the  plaintiff 
had  a  good  cause  of  action,  surely  that  averment  is  a 
material  one ;  and  if  the  declaration  disclose  two  grounds 
*  of  action,  and  both,  as  here,  are  admitted ;  one  of  them,  at 
any  rate,  must  be  admitted.     Then,  as  to  receiving  in 
evidence  the  former  record ;  it  is  admitted  by  the  defendant 
on  this  record,  that  the  plaintiff  had  a  good  ground  of 
action  in  the  former  action.     But  then,  although  the 
former  record  was  evidence  for  the  purpose  for  which  it 
was  received,  namely,  to  shew  that  there  was  such  a  record 
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in  existence,  yet  it  was  not  evidence  to  contradict  what  is 
admitted  <»i  this  record,  namely,  that  the  plaintiff  had  a 
good  cause  of  action.  I  therefore  think  that  thb  rule  must  be 
diflchaiged,  and  that  the  measure  of  damages  the  plaintiff 
will  be  entitled  to,  is  the  costs  which  have  been  wasted 
by  the  defendant's  culpable  absence. 

Rule  discharged. 


Shepherd  ».  Shepherd.  ^(9  _  /.  (^^   ^^ , 

•LlEBT  on  a  promissory  note.     The  declaration  stated,  Iq  an  action 
that  the  defendant  on  the  25th  of  March,  1844,  made  his  jj^^o^* 
promissory  note  in  writing,  and  thereby  promised  to  pay  J^^***? 
the  plaintiff  or  his  order,  690/.  on  the  25th  of  March,  1845,  sutod  that  the 
which  day  had  expired  before  the  commencement  of  this  promised  to 
suit,  and  then  delivered  the  said  note  to  the  plaintiff;  and  ^^^l^"^' 
thereupon  the  defendant  then  aoreed  to  pay  the  amount  of  ordereQW., 

,         .  .  on » d*y  not 

the  said  note  to  the  plaintiff  on  request;  whereby  and  by  laid  under  a 
reason  of  the  non-payment  of  the  said  sum  of  money,  an  thereupon  the 
action  has  accrued  to  the  plaintiff,  to  demand  and  have  of  **^!^!^* 

^  '  agreed  to  pay 

and  from  the  defendant,  the  said  sum  of  money.     Yet  the  the  amount 
defendant  has  not  paid  the  said  sum  or  any  part  thereof,  to  note  to  the 
the  plaintiff's  damage  of  lOt,  &c.     To  this  declaration,  the  S!Ju^''flMdt 
defendant  specially  demurred,  and  assigned  for  causes  of  "^^^^^'^W^J 
demurrer,  that  the  declaration  is  double  and  inconsistent  in  suffieientlT 
this,  to  wit,  that  in  one  part  it  states  and  alleges  an  agree-  reduce  to 
ment  to  pay  the  sum  of  690i  on  the  25  th  March,  1845,  *^en?rSbe**' 
and  in  another  part,  that  the  defendant  agreed  to  pay  the  •ction,  that 
said  sum  on  request;  and  also,  for  that  it  is  uncertain  become  due, 
whether  the  plaintiff  intends  to  rely  on  an  express  or  an  ^'„^  alleff». 
iinplied  agreement;  and  if  on  the  latter,  that  there  is  no  ^'^^^idhw  now 
efficient  consideration  stated  for  such  agreement  elapied." 

-Byfci^  Serjt,  in  support  of  the  demurrer.     The  declara- 
tion in  this  case  did  not  disclose  that  any  debt  had  accrued 
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to  the  plaintiff.    On  general  demurrer  therefore,  it  was  bad 
According  to  the  law  merchant,  days  of  grace  were  allowed 
9-  for  the  payment  of  a  promissory  note,  but  no  allegation  was 

to  be  found  in  this  declaration,  that  the  days  of  grace  had 
expired  before  the  commencement  of  the  suit,  but  merely 
that  the  25th  of  March,  1845,  on  which  day  the  note  became 
payable,  had  expired.    The  case  might  have  been  different  if 
the  declaration  had  alleged  which  '^period,''  according  to  the 
usual  form,  had  expired :  Abbott  v.  Aslett  (a).  [^Mauk^  J. — In 
the  case  cited,  Parke,  B.,  observes,  in  speaking  of  the  old  mode 
of  declaring  on  bills  of  exchange,  *'  if  the  date  of  the  bill  was 
stated  with  certainty,  it  was  su£Scient  to  shew  that  it  was  pay- 
able a  certain  time  after  the  date ;  but  if  the  day  were  laid  under 
a  videlicet,  it  was  necessary  to  allege  that  the  time  for  pay- 
ment had  elapsed  before  the  commencement  of  the  suit,  or 
the  exhibiting  of  the  bill**    So  in  this  case,  the  date  is  not 
laid  under  a  vi4elicet,  and  therefore  it  appears  when  the  note 
was  due.    Then  if  the  Court  can  see  fix>m  the  date  of  the 
writ,  that  the  action  was  not  brought  till  afterwards,  that  is 
sufficient].    The  date  of  the  writ  does  not  appear  by  the 
declaration.     [TSndcd,  C.  J. — All  the  proceedings  in  the 
/,i^  d-y^        action  are  presumed  to  be  before  the  Court.     The  writ  is 

part  of  those  proceedings,  and  the  date  of  if  is  therefore 
presumed  to  be  before  the  Court].  The  declaration  then 
is  bad  for  duplicity.  In  Slade  v.  Drake  {b\  the  Court  said, 
'*  pleading  is  not  talking ;  and  therefore  it  is  required  that 
pleading  be  true,  that  is  the  goodness  and  virtue  of  plead- 
ing; and  that  it  be  certain  and  single,  and  that  is  the 
beauty  and  grace  of  pleading.  Therefore  the  law  refiiseih 
double  pleading,  and  n^ative  pregnant,  though  they  be 
true,  because  they  do  inveigle,  and  not  settle  die  judgment 
upon  one  point**  Now  the  fact  that  one  of  two  matters 
was  ill-pleaded  did  not  prevent  the  pleading  being  double ; 
Purseord  v.  Peek{c)\   Stevens  v.  Underwood  {d).    This  de- 

y{a)  1  M.  &  W.  209 ;  See  S.  C.       /(c)  9  M.  &  W.  196. 

4  Dowl.  769.  ^(ci)  4  Bing.  N.  C.  656 ;  Sec  S.  C. 

^  (6)  Hob.  2  95.  6  Scott,  402 ;  6  Dowl.  737- 
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V. 

Shefhkbd. 
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clantioii  contained  substantially  two  causes  of  action ;  the  1845. 
one  consisting  of  the  promise  to  pay  on  the  25th  of  March,  SHKPHEaD 
tlie  other  to  pay  on  request.  [Mauk,  J. — ^The  allegation, 
"  The  defendant  then  agreed  to  pay  the  amount  of  the  said 
note  to  the  plaintiff  on  request,"  is  immaterial,  and  may 
therefore  be  struck  out  It  is  not  the  promise  which  the 
promissory  note  would  sustain,  and  consequently  is  merely 
nonsense].  But  the  word  **  thereupon,"  might  be  consi- 
dered as  equivalent  to  *' afterwards."  IS  so,  the  all^ation 
would  mean  that  the  promise  to  pay  on  request  had  been 
made  after  the  note  became  due.  Sufficient  would  then 
appear  to  sustain  a  count  on  an  account  stated. 

DawSnff,  Seijt,  {BramweU  with  him),  contra,  was  stopped 
by  the  Court. 

TofDAL,  C,  J. — I  think  that  the  declaration  is  sufficient,  ^^  ^  >Jtt*L  7av\ 
notwithstanding  the  grounds  of  special  demurrer.  The 
allegation  in  the  declaration  is,  that,  on  a  particular  day, 
namely,  the  25th  of  March,  1844,  the  defendant  made  his 
promissory  note  in  writing,  and  also  that  he  thereby  pro- 
mised to  pay  on  the  25th  of  March,  1845,  which  day  is  not 
laid  under  a  videlicet,  the  sum  mentioned  in  the  note.  The 
declaration  then  goes  on  to  say,  *'  which  day  had  expired 
before  the  commencement  of  this  suit;"  but  that  was  quite 
mmecessary,  because  we  can  see  by  the  writ,  that  the  suit 
was  commenced  after  the  note  was  due ;  therefore,  that 
allegadon  may  be  struck  out  It  then  goes  on  to  say  that 
the  defendant  '^  then  delivered  the  said  note ;"  this  also  was 
sorplusage,  and  not  required.  What,  then,  is  the  effect,  if, 
after  the  day  has  expired  when  the  note  was  required  to  be 
paid,  the  defendant  should  promise  to  pay,  when  requested, 
that  which  he  was  before  liable  to  pay?  The  declaration 
states  only  what  was  the  legal  effect  of  the  defendant's 
liability.  It  is  said  that  it  amounts  to  duplicity,  and  that 
either  part  would  afford  a  cause  of  action.  There  is,  how- 
ever, nothing  to  show  that  the  rule  in  this  respect  as  to 
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1845.       pleas  extends  to  declaratioiis.     I  am,  therefore,  of  opinion, 
^Jj^^JJ^^    that  jadgment  should  be  for  the  plaintifP. 


9. 

Shepheed. 


CoLTiCAN,  J. — I  am  of  the  same  opinion.  The  allega- 
tion in  the  declaration,  that  the  defendant  then  agreed  to 
pay  the  amount  of  the  note  to  the  pUuntifP  on  request,  as  I  un- 
derstand it,  refers  to  an  agreement  made  on  the  25th  March, 
1844.  That  was  a  void  promise  altogether ;  and,  therefere, 
such  allegation  is  no  more  than  surplusage,  and  if  the  same 
be  struck  out,  a  good  cause  of  action  remains.  I  am  not 
aware  that  the  insertion  in  a  declaration  of  a  promise, 
which  in  law  has  no  operation,  will  make  the  declaration 
bad. 

Mauls,  J. — It  is  said  that  this  declaration  is  double,  and 
cases  have  been  cited,  of  Purssard  ▼.  Peek  (a),  and  Stevens 
V.  Underwood  (6)9  in  which  pleas  have  been  held  double, 
though  ill  pleaded.  But  the  sense  in  which  a  plea  maj  be 
bad,  on  the  ground  of  its  being  double,  is  not  the  sense  in 
which  a  declaration  is  bad  for  duplicity.  A  plea  is  bad 
if  it  g^ve  two  substantial  answers  to  the  antecedent  plead- 
ing; but  a  declaration  is  not  in  like  manner  bad  for  stating 
two  causes  of  action.  The  declaration  may  disclose  several 
causes  of  action,  as  on  two  bonds  or  for  two  breaches  of 
covenant,  without  being  bad  for  duplicity ;  yet,  if  these 
were  each  to  amount  to  a  defence,  or  answer  to  an  antece- 
dent pleading,  and  were  inserted  in  one  plea  or  replica- 
tion, such  plea  or  replication  would  be  bad  for  duplicity. 
A  declaration  may  be  bad,  when,  instead  of  containing  in 
it  two  distinct  causes  of  action,  it  states  two  causes  of 
action  for  the  same  claim.  Thus  in  an  action  on  a  bond 
prior  to  the  stat  8  &  9  Wm.  3,  c.  11,  two  breaches  could 
not  have  been  alleged,  because  one  was  sufficient  to  give  the 
right  of  action  for  the  penalty ;  and,  therefore,  the  stating  two 
on  the  same  bond  would  have  been  bad.    So  i^  in  the  present 

y^(a)  9  M.  &  W.  196.  ^(6)  4  Bing.  N.  C.  665 ;  Set  S.  C. 

6  Scott,  402 ;  6  Dowl.  73/. 


V. 

Shephsu). 
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case,  the  declaration  had  aoggested  another  ground  for  1845. 
makiDg  the  defendant  liable  to  pay  the  promissory  note,  SHsraEJUD 
there  might  be  some  colour  for  the  objection  which  has 
been  taken.  But,  in  fiurt,  the  declaration  shews,  that  the 
note  was  payable  on  the  25th  March,  and  that  the  de- 
feodant  was  liable  to  pay  it  when  due.  An  agreement  then 
to  pay  the  same  on  request,  does  not  confer  any  cause  of 
action  on  the  note,  but  is  bad  as  an  absolute  nullity.  This 
declaration,  therefore,  is  not  open  to  this  objection. 

CiussBWELL,  J.,  concurred,  and  referred  to  the  case  of 
Otoett  y.  fFaiers  (a),  as  overruling  AbboU  v.  Adett  {b) ;  and 
also  to  the  case  of  Gahoay  v.  Rose  (c),  as  supporting  the  prin- 
ciple laid  down  by  Maitle,  J.,  respecting  duplicity. 

Judgment  for  the  Plaintiff. 

/(«)  2  M.  &  W.  91 ;  See  S.  C.      4  Dowl  759. 
5  Dowl.  324.  ^  (c)  6  M.  &  W.  291 ;  See  S.  C. 

/^  (6)  1  M.  &  W.  209 ;  See  S.  C.      8  Dowl.  239.  -^ 


Hablow  t?.  Reap.  </{?-  /.C/b  ysz 

ijfLOVEJRf   Seiit,  shewed  cause  aeainst  a  rule  nisi.  On  a  reference 

»  J    7  --0  '  to  arbitrators, 

obtained  by  Talfimrd,  Seijt,  for  setting  aside  an  award  on  with  power  to 
the  ground  that  the  award  appeared  on  the  face  of  it  to  have  ^^Z  dwide 
been  founded  partly  on  the  decision  of  the  umpire  in  the  j^^'ii,^®"' 
case,  although  it  was  not  stated  that  any  reference  had  been  should  difier 

^   ,    ,     ,  .       .  ^  j.«.  -       -   .         m  opinion ;  the 

made  to  mm  m  consequence  of  any  difference  of  opinion  arbitrators 
between  the  arbitrators.     It  appeared  that  by  an  order  of  J^^'r^ut 
reference,  the  cause  and  all  matters  in  difference  between  ^.  difference 

'  anamg  be- 

the  parties  had  been  referred  to  three  persons,  named  tween  them, 

H.  Gibb,'  R.  Crickner,  and  J.  Shelsey.    It  was,  amongst  was  not  con. 

other  things,  ordered  that  as  to  the  builder^s  and  joiner's  Se  award^the 

woik,  the  arbitrators  should  adopt  the  opinion  of  Shelsey ;  "*'!*'5f**" 

they  had  "  con- 
^dered  the  dactixm  of  the  umpire:"  iTe/d;  that  this  recital  was  mere  surplusage. 
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1845.  and  as  to  the  machinery  and  other  work,  the  opinion  of 
Gibb  and  Crickner ;  and  in  case  they  should  disagree  then 
they  should  adopt  the  opinion  of  an  umpire,  to  be  appointed 
previously  to  their  entering  on  the  reference.  The  ar- 
bitrators duly  appointed  the  umpire,  but  having  no  diffe- 
rence of  opinion,  the  affidavits  shewed  that  he  had  not 
interfered  in  any  way  with  the  inquiry.  The  award  recited 
the  order  and  then  proceeded : — *'  And  whereas  we^  the 
said  arbitrators,  Henry  Gibb  and  Robert  Crickner^  did 
before  proceeding  with  the  said  reference,  by  an  indorse- 
ment on  the  said  order  in  writing,  under  our  hands, 
nominate  and  appoint  Joseph  Anns,  of  Union-street,  South- 
wark,  engineer,  to  be  an  umpire  between  us,  the  said 
H.  Gibb  and  R.  Crickner,  to  decide  as  to  the  work  and 
machinery,  except  the  carpenter's,  builder's,  and  joiner^s 
work,  referred  for  our  opinion  or  decision  by  the  said  order, 
in  case  we,  the  said  H.  Gibb  and  R.  Crickner,  should  differ 
in  our  opinion  thereon :  now  we,  the  said  H.  Gibb  and  R. 
Crickner,  and  John  Shelsey,  having  taken  upon  ourselves 
the  burthen  of  the  said  arbitration,  and  having  heard  and 
duly  considered  all  the  allegations  and  evidence  of  the  said 
respective  parties,  of  and  concerning  the  matters  in  diffe- 
rence so  referred  as  aforesaid,  and  considered  the  decision  of 

m 

the  said  umpire,  do  make  and  publbh  this  our  award."  The 
objection  to  the  award  was,  that  it  appeared  on  the  fiice  of 
it  that  the  arbitrators  had  ^^  considered  the  decision  of  the 
said  umpire."  This  statement,  however,  would  only  be 
regarded  as  surplusage. 

Tcdfourdf  Seijt,  in  support  of  the  rule.  The  arbitrators 
here  had,  as  the  affidavits  shewed,  stated  on  the  face  of  their 
award  what  was  untrue.  What  appeared  to  be  the  ground 
of  their  decision  could  hardly  be  treated  as  surplusage. 

Per  CuBiABf. — The  ground  on  which  this  rule  was 
obtained  was  that  the  arbitrators  falsely  state  that  they  have 
taken  the  advice  of  the  umpire.     It  does  not  appear  that 
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there  was  any  difference  between  the  arbitrators,  and  con-        1845. 
sequently  if  there  was  any  consultation  with  the  umpire,  it      HaIlow 
amounted  to  nothing.     This  must,  therefore,  be  treated  ^' 

merely  as  a  mistake,  and  nothing  more.     The  rule  must  be 
diacfaaiged,  but  without  costs. 

Rule  dischaiged  without  costs. 


Stephens  v.  Lowndes. 

1  HIS  was  an  action  on  a  bill  of  exchange  against  the  Where  ApUIn- 
defendant  as  the  acceptor.    The  defendant  it  appeared  was  Mc'Sii^ 
an  in&nt,  being  only  eighteen  years  of  age.     After  process  5"i.^|^* 
had  been  served,  the  defendant  not  appearing  in  due  time,  the  Court 
die  plaintiff  entered  an  appearance  for  him  in  pursuance  of  appearanoe 
the  statute  2  Wm.  4,  c.  39,  s.  2,  in  the  foUowing  form:  ~^^^^ 
"William  Cos,  attorney  for  the  plaintiff,  appears  for  the  without ooett, 

_  on  summary 

defendant Lowndes,  according  to  the  statute.    applicatMm. 

Hie  appearance  was  entered  on  the  4th  of  February,  and 
judgment  signed  on  the  24th  of  the  same  month.  On  the 
12th  of  April  following,  the  defendant  was  taken  on  a  writ 
of  capias  ad  satisfaciendum.  In  the  present  Term  a  rule 
nisi  was  obtained  to  set  aside  the  appearance  entered  by 
the  plaintiff,  as  well  as  all  subsequent  proceedings. 

Slue,  Seijt.,  shewed  cause  against  this  rule.  The  question 
yrns,  whether  the  appearance  entered  by  the  plaintiff  could 
be  considered  as  a  mere  irregularity  or  a  nullity.  When 
the  role  was  moved  for,  the  case  of  Boberts  v.  Spurr  (a) 
was  cited.  There,  no  appearance  at  all  had  been  entered, 
and  the  Court  held  that  a  judgment  signed  under  those 
drcumstances  for  want  of  a  plea,  was  a  nullity.  Here, 
howeyer,  an  appearance  had  been  entered,  and,  therefore, 


X(s)  3DowL661;  See cofOrd,  HaeAm v.  H(U9eil$,amte,ro\.hi^.l006; 
8.  C.  dm.  Mm.  12  M.  &  W.  776. 


/ 
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1845.  that  case  was  no  authority  to  shew  that  the  plaintiff's  pro- 
SrsraENfl  ceedings  were  a  nullity.  The  case  of  Ntmn  v.  Curtu  (a) 
,     ^'  was  also  cited.     In  that  case,  the  Court  of  Exchequer  held 

that  an  appearance  entered  as  in  the  present  case  was  an 
irregularity,  but  not  a  nullity.  The  Court,  on  the  contraiy, 
only  set  aside  the  proceedings  subsequent  to  the  appearance 
without  costs,  letting  the  defendant  in  to  defend.  No 
authority,  therefore,  shewed  that  the  appearance  as  in  the 
present  case  was  more  than  an  irregularity.  If  so,  shoold 
the  Court  think  that  the  objection  was  available  at  alli 
it  had  been  clearly  waived  by  lapse  of  time.  But  the 
plaintiff  in  the  present  case  had  pursued  the  course  directed 
by  sect.  2  of  the  Uniformity  of  Process  Act,  which  made 
no  exception  in  the  case  of  an  in&nt  The  plaintiff  had 
also  adopted  the  form  of  entering  an  appearance  given  in 
the  schedule  to  the  act  [CrestweR,  J« — ^It  is  error  in 
ordinaiy  cases  if  an  infant  appears  by  attorney ;  but  if  a 
statute  directs  that  a  plaintiff  may,  ia  de&ult  of  the 
defendant's  appearance,  enter  an  appearance  for  him,  that 
mig^t  perhaps  make  a  difference.] 

Byles,  Serjt,  in  support  of  the  rule.  The  authorities 
shewed  that  the  plaintiff  could  not  enter  the  appearance  as 
in  the  present  case  for  the  defendant,  and,  if  he  did,  a  writ 
of  error  coram  nobis  might  be  brought  In  ISdd^s  Prac' 
tice  (£)  it  was  laid  down,  '*  an  infant  defendant  must  in  all 
cases  appear  and  defend  by  guardian,  even  where  be  is 
sued  as  co-executor  with  others.  And  common  bail  cannot 
be  filed  for  him  under  the  statute,  though  he  be  sued 
jointly  with  other  defendants.  If  he  appear  by  attorney  )t 
is  error;**  In  Arehbold's  Praetiee  (c)  it  is  also  laid  down, 
<<a  common  appearance  cannot  be  entered  for  the  defendant 
[an  in&nt]  **by  the  plaintiff;  and,  therefore,  when  the  defend- 
ant neglects  to  enter  an  appearance,  a  Judge,  upon  applica- 

/(a)  4  Dowl.  729.  ^  (c)  rth  edit  p.  893. 

/  iH)  9th  edit.  p.  99. 


TRINITY   TERM,   8   VICT.  207 

tion  aod  without  summonSy  will  make  an  order  ^that  unless        1845. 
the  infimt  appear  within  six  days  after  personal  service  of  the     anMBNs 
order^  the  plaintiff  may  assign  John  Doe  for  hb  guardian,  ^' 

aod  enter  a  common  appearance  for  the  defendant ;'  and  upon 
affidavit  of  the  service  of  this  order,  and  shewing  the  original, 
the  Judge  will  make  the  order  absolute.  An  admission  is 
then  drawn  up,  &c.,  and  a  common  appearance  entered  as 
in  ordinary  cases.*'  In  Nurni  v.  Curtis,  the  Court  of  Ex- 
chequer expressed  an  opinion,  that  the  entry  of  appearance 
as  in  the  present  case  was  erroty  and  directed  the  subsequent 
pcoceeding3  to  be  set  aside,  such  an  arrangement  being  for 
the  benefit  of  all  parties.  These  authorities  shewed  that 
the  objection  now  taken  would  be  available  on  error.  If  so, 
as  neither  party  would  in  such  a  case  be  entitled  to  costs,  it 
was  most  convenient,  that  the  proceedings  should  be  set 
aside  on  summary  application. 

CoLTMAN,  J. — In  TidiTs  Practice  it  is  said,  '*  an  infimt 
defendant  must  in  all  cases  appear  and  defend  by  guardian, 
even  where  he  is  sued  as  co-executor  with  others.  And 
common  ball  cannot  be  filed  for  him  under  the  statute 
though  he  be  sued  jointly  with  other  defendants.  If  he 
appear  by  attorney  it  is  error.''  And  in  Com.  Dig.  Plead. 
(2  C.  2).  **  So,  in  an  action  against  an  infimt,  he  must 
i^ypear  only  by  guardian,  for  he  has  not  knowledge  of  his 
own  afiairs,  or  to  choose  a  man  to  plead  well  for  him,  and 
may  have  an  action  against  his  guardian,  if  he  loses  by 
Duqpleading."  It  seems  firom  the  authorities,  that  the  law 
coDsideis  it  essential,  that  an  infimt  should  appear  only  by 
guardian,  and  that  if  he  appear  in  any  other  manner  a 
writ  of  error  may  be  brought  The  case  oiNunn  v.  Curtis 
then  applies^  and  the  appearance  and  subsequent  proceedings 
most  be  set  aside,  but  without  costs,  and  no  action  must  be 
bnMight. 

Per  Cubiam. 

Rule  absolute  accordingly. 
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f^C  -  Ag^    <»g^  Scott  t?.  Watson. 

Where «  i^HANNELL^  Seijt,  shewed  cause  against  a  rale  ob- 

under  terme  tained  bj  Byle$y  Seijt,  for  setting  aside  a  judgment  signed 
brai^imd  ^7  ^®  plaintiff  as  for  want  of  a  plea.  The  defendant  was 
one  of  the  under  terms  to  plead  issuably^  and  two  qnestions  arose; 
off;  obtainhkg  first,  whether  the  pleas  were  issuable;  and  secondly^  if 
perticiilui  of  they  were  not,  had  the  plaintiff  waived  the  objection  by 
J^^^Jj^*  obtaining  an  order  for  particulars  of  a  plea  of  set-off  which 
ejection  that  ^as  among  the  pleas  pleaded.  The  plaintiff  declared  on 
not  nnudile.  the  17  th  ApriL  The  defendant  obtuned  two  orders  for 
"^^/^'^^^     time  to  plead  on  the  usual  terms  of  pleading  issuably,  &c 

On  the  19th  May,  he  pleaded  a  special  plea  to  the  action, 
and  a  plea  of  set-off.  On  the  20th,  the  plaintiff  served  a 
summons  for  particulars  of  the  defendant's  plea  of  set-off. 
A  consent  to  an  order  for  the  particulars  was  given  on  the 
21st,  and  an  order  made.  On  the  23rd,  that  order  was 
abandoned,  and  on  that  day  judgment  was  signed,  on  the 
ground  that  both  the  pleas  were  not  issuable,  and  there- 
fore not  a  compliance  with  the  terms  of  the  order  for  time 
to  plead.  As  to  the  non-issuable  quali^  of  the  first  pies, 
there  would  perhaps  be  no  doubt  Then  the  question  was, 
whether,  obtuning  the  order  for  particulars  operated  as  a 
waiver  of  the  objection.  It  was  submitted  that  it  did  not. 
The  attorney  for  the  plaintiff  was  entitled  to  take  some 
time  for  the  purpose  of  considering  whether  the  pleas  were 
issuable  or  not  He  would  also  most  probably  have  to  take 
the  opinion  of  his  pleader.  An  unreasonable  time  for  the 
purpose  of  determining  whether  the  pleas  were  issuable  or 
not,  had  not  been  taken  by  the  plaintiff's  attorney  between 
the  20th  and  23rd  May.  The  plaintiff  therefore  had  not 
waived  the  objection. 

Talfourdy  Serjt,  contra,  was  stopped  by  the  Court. 


V, 
WxTdON. 
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Per  CimiAH. — ^The  pleas  are  not  nullities.  The  plaintiff  1845. 
maj  accept  them  or  not  By  obtaining  an  order  for  par-  Stwrr 
ticularsy  the  plaintiff  has  treated  them  as  pleas.  The 
attorney  must  be  presumed  to  know  whether  the  pleas  are 
issuable  or  not  If  not,  he  should  then  consult  his  counsel. 
There  could  be  no  occasion  to  take  out  an  order  for 
particulars  for  that  purpose.     The  rule  must  be  absolute. 

Rule  absolute. 


Stead  v,  Poyeb  and  Another.  ^c  •  /  *  CA>  '/S^ 

WeCLARATION  in  assumpsit,  the  second  count  in  Towsumpsit 

for  goods  sold 

which  was  for  goods  sold  and  delivered.  and  delivered. 

The  defendants  pleaded,  as  to  the  sum  of  4i,  parcel  of  pieadelTthat 
the  monies  in  the  second  count  mentioned,  that  after  the  at  the  request 

'  and  by  tho 

making  of  the  promises  in  that  count  mentioned,  and  before  direction  of 
the  commencement  of  this  suit,  to  wit,  on  the  4th  day  of  they  delivered 
January,  a.d.  1844,  they,  the  defendants,  at  the  request  one^T^on^a 
and  by  the  direction  of  the  plaintiff,  delivered  to  one  day  named, 
William  Kerr,  for  the  plaintiff,  a  large  quantity  of  paving  was  ;«then,** 
blocks,  to  wit,  10,000  paving  blocks,  being  parcel  of  the  dayand year 
said  goods,  chattels,  &c.,  in  the  said  second  count  men-  *o°'^fiion 
tioned  to  have  been  sold  and  delivered  by  the  said  plaintiff  thereof  agreed 

,  by  and  between 

to  the  defendants ;  and  it  was  then,  to  wit,  on  the  day  and  the  plaintiff 
year  aforesaid,  and  before  the  commencement  of  this  suit,  fendants,  that 
in   consideration    thereof,    agreed    by  and  between  the  the  plaintiff 

°  •'  should  accept 

plaintiff   and   the   defendants,   that   the   plaintiff   should  such  delivery 
accept  such  delivery  to  the  said  W.  Kerr,  in  full  satisfaction  satisfaction 
and  discharge  of  the  promises  in  the  said  second  count  ^^  ^\hrt ' 
mentioned,  as  to  the  said  sum  of  4/.,  parcel,  &c.,  and  of  all  the  plaintiff 

J  did  ••  then" 

damages  by  him  sustained  by  reason  of  the  non-performance  accept  such 

delivery  in  full 
satisfaction 
and  diieharge :  HM,  on  special  demorrer,  that  the  plea  was  bad,  for  not  shewing  with  sufficient 
certainty  that  the  agreement  by  the  plaintiff  to  accept  the  delivery  to  K.  in  full  satisfaction,  &c., 
ifM  antecedent  to,  or  at  least  contemporaneons  with,  the  delivery  to  K. 

▼OL.  m.  P  J).    &    L. 
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Stead 

V, 
l^OYER 

and  Another. 


thereof;  and  the  plaintifF  did  then  accept  such  delivery  in 
foil  satisJGaction  and  discharge  of  the  said  promises  and 
damages  aforesaid.   Verification. 

To  this  plea  the  plaintiff  demurred  upon  the  following 
grounds : — that  the  plea  neither  traversed  nor  sufficiently 
avoided  the  cause  of  action  to  which  it  was  pleaded:  that 
it  was  not  averred,  nor  did  it  sufficiently  appear  in  or  by 
the  said  plea,  how,  in  what  manner,  or  under  what 
circumstances,  the  defendants,  by  the  said  deliveiy  to  the 
said  W.  Kerr,  of  the  paving  blocks  therein  mentioned, 
became  or  were  discharged  from  their  promises,  or  the  causes 
of  action  therein  pleaded  to :  that  the  said  plea  did  not 
sufficiently  aver  or  shew,  or  if  it  did  aver  or  shew,  it  shewed 
only  by  argument  and  inference,  that  the  said  blocks  were 
delivered  by  the  said  defendants  to  the  said  W.  Ken,  or 
the  plaintiff,  in  accord  and  satis&ction  of  the  said  promises 
or  causes  of  action,  or  after  or  in  pursuance  of  the  said 
alleged  agreement;  or  what  connexion,  if  any,  there  was 
between  the  said  delivery  and  agreement:  that  the  said 
plea  did  not  aver  or  state  with  sufficient  certainty,  any 
consideration  or  value  for  the  plaintiff's  entering  into  the 
said  agreement,  or  that  the  said  blocks  were  of  any  value; 
that  the  said  plea,  if  good  at  all,  was  only  good  as  a  round' 
about  plea  of  accord  and  satisfaction,  and  ought  to  have 
followed  the  usual  and  approved  form  of  such  a  plea,  by 
stating  a  delivery  and  acceptance  in  accord  and  satistac* 
tion :  and  that  it  savoured  of  novel  and  strange  device,  ana 
was  calculated  to  perplex  the  plaintiff  in  replying  thereto. 

ChanneUi  Serjt,  in  support  of  the  demurrer.  This  pie* 
is  ambiguous,  and  calculated  to  mislead  the  plaintiff'  It  is 
not  averred  that  the  delivery  to  Kerr  was  in  full  satis&ction 
and  discharge.  It  is  only  averred,  that  it  was  then  agreed 
that  the  plaintiff  should  accept  such  delivery  in  ^" 
satisfisujtion  and  discharge.  That  agreement  might  have 
been  made  on  another  occasion,  and  at  another  place,  an 
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sobseqnent  to  the  delivery.    It  does  not  shew  any  sufficietit        1845. 


dischaige* 


StE4]> 


It  sajSy  the  plaintiff  did  ''then'*  accept  such  delivery.  « 

^Then"  may  have  reference  to  a  time  subsequent  to  the  de*    ^nd  AnotWi 
lireiy,  and  not  to  the  agreement.    The  plaintiff  cannot  reply 
de  iojuria ;  and  if  he  traverse  the  delivery  to  Kerr,  the  aver- 
ment of  acceptance  may  be  sufiScient  after  verdict 

BykSi  Serjt,  contrlu  It  is  submitted  that  the  plea  is  good* 
In  Peytoe^s  case  (a),  Lord  Coke  says,  ^^  The  best  and  most 
secure  form  of  pleading  of  an  accord,  is  to  plead  it  by  way  of 
satisfiiction,  and  not  by  way  of  accord.*^  In  the  present  in- 
stance that  course  has  been  followed.  The  facts  pleaded,  shew 
asoffident  delivery ;  and  then  there  is  an  averment,  thatin 
point  of  feet  the  plaintiff  accepted  the  delivery  to  Kerr  as 
satis&ction^  It  is  said,  however,  that  it  does  not  sufficiently 
appear  by  the  word  *^  then,"  that  that  acceptance  was  con- 
temporaneous with  the  delivery.  In  TTiomtan  v.  J€nyns(b)^ 
where  the  declaration  alleged,  that  in  consideration,  that 
the  plaintiff  had  then  promised  the  defendants  to  observe 
and  perform  all  things  on  his  part  to  be  observed  and  per- 
fonned,  the  defendants  then  promised  the  plaintiff  to  observe 
and  perform  all  things  on  their  parts  to  be  observed  and  per- 
fonoed;  and  the  same  objection  being  there  made.  Tin- 
dal,  C.  J.,  in  delivering  judgment  says,  ^*  I  think  that  the 
&ir  and  reasonable  construction  of  this  allegation  is,  that  the 
word  'then'  relates  to  the  same  period  of  time  in  the  case 
of  both  promises ;  and  that  we  are  not  bound  to  refer  the 
one  promise  to  a  period  antecedent  to  the  other,  although 
the  plaintiff's  promise  may  possibly  have  preceded  the 
defendants',  but  that  we  may  take  them  to  have  been  simul- 
taneously made.'*  [Maule,  J.-— That  was  not  upon  special 
demurrer   to  the    declaration].      The   case  of   fVebb   v. 

Weatherby  (c),  shews  that  the  plaintiff  may  reply  to  a  plea  of 

/(a)  9  R«p.  80,  a.  ^^(c)  1  Bing.  N.  C.  502  ;  See  S.  C. 

^{h)  I  M.  &  G.  166 ;  See  S.  C.    1  Scott,  477. 
1  Scott,  N.  R.  52. 

p  2^ 
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payment  in  accord  and  satisfaction^  that  the  defendant  did 
not  pay  the  sum  in  satisfaction,  nor  did  the  plaintiff receife 
^'  it  in  satisfaction.     The  plaintiff,  therefore,  could  not  be  in 

and  Another,  any  embarrassment  in  the  present  case,  as  to  the  mode  in 
which  he  was  to  answer  this  plea.  Nor  can  it  property  be 
said  to  be  a  deviation  from  the  usual  form  of  plea,  as  there 
is  no  prescribed  form. 

ChanneUy  Seijt.,  in  reply,  was  stopped  by  the  Court 

TiNDAL,  C.  J. — I  think   that  the  word   ^^then,**  may 
possibly  mean  the  same  period  of  time ;  and  that  when  the 
defendants  allege,  that  upon  a  ^ven  day  they  delivered  the 
blocks  by  the  direction  of  the  plaintiff,  and  that  it  was 
**  then,**  to  wit,  on  the  day  and  year  aforesaid,  in  consideratioD 
thereof,  agreed  by  and  between  the  plaintiff  and  the  defend- 
ants, that  the  plaintiff  should  accept  such  delivery  in  fiiU 
satis&ction  and  discharge,  and  that  the  plaintiff  did  ''then'' 
accept  such  delivery  in  full  satisfaction  and  discharge;  thej 
really  mean  that  such  agreement  was  contemporaneous  widi 
the  delivery.     That  would  be  the  natural  inference ;  but  at 
the  same  time  it  is  obvious  that  the  expression  is  capable  of 
another  construction.     It  may  possibly  mean  that  ''then, 
that  is  after  the  delivery,  the  plaintiff  agreed ;  and  therefore 
it  is  not  so  clearly  stated  as  to  exclude  all  doubt,  or  to  be 
certain  to  a  common  intent ;  and  when  I  see  that  the  de- 
fendants have  departed  from  the  usual  form,  which  usage 
has  prescribed,  I  think  we  are  bound  to  see  that  they  do  not 
travel  extra  viam.    As  the  defect  is  pointed  out  on  special 
demurrer,  it  must  prevail. 

CoLTMAN,  J.— The  word  « then"  is  capable  of  two  con- 
structions. It  may  mean,  that  the  whole  took  place  at  one 
and  the  same  time,  or  the  defendants  at  the  trial  may  say 
the  plaintiff  was  present  at  the  delivery,  that  they  then  all 
went  elsewhere  and  afterwards  and  in  another  place  Dade 
the  agreement 
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Mauls,  J.— I  am  of  the  same  opinion.  The  plea  is  1845. 
studiedly  ambiguous.  It  would  be  supported  iu  the  ordi-  Stbad 
nary  sense  of  its  language  by  proof  at  the  trial,  that  the  ^' 

flaintiff  after  the  delivery  and  on  a  subsequent  occasion,  and  Another. 
agreed  to  accept  the  delivery  in  satisfiiction,  which  would 
be  no  defence  to  the  present  action.  If  the  plaintiff  had 
pleaded  over,  the  case  might  then  have  been  different,  and 
the  plea  might  perhaps  have  been  good;  as  by  adopting 
such  a  course  the  plaintiff  admits  that  the  plea  affords  an 
answer,  and  that  if  by  any  construction  an  answer  can  be 
gi?en,  that  construction  shall  be  considered  as  its  meaning. 
But  here  the  objection  is  pointed  out  on  special  demurrer, 
and  I  think  mast  prevail. 


Crbsswbli^,  J.,  concurred. 


Judgment  for  the  Plaintiff. 


Franklin  v.  Carter.  t/^-  /.C^^/^ 

C'OVENANT  on  an  indenture  of  6th  February,  1839,  TocoTenant 
between   the   plaintiff  and  the   defendant,  by  which  the  d^f^JiJ  * 
plaintiff  demised  to  the  defendant  a  messuafl;e  and  shop  pI*^^"*** 
from  the  25th  of  March,  then  next  for  twenty-one  years  at  parcel,  &c, 

that  before 

a  yearly  rent  of  70iL    Breach,  that  the  defendant  had  not  any  part  of 

the  rent 
became  due, 
to  wit,  on,  &C.,  a  large  sum  of  money,  to  wit,  21  0«.  lOef.,  <*  being  at  and  after  the  rate  of  Id, 
fer  erery  20».  of  the  annoal  value,  to  wit,  7(U.,  of  the  said  measuoge,*'  &c.,  was  duly,  and 
according  to  the  form  of  the  statute  in  such  case  made  and  assessed  on  the  said  messuage,  &c., 
mTCfpect  of  the  property  thereof,  for  the  year  then  next  ensuing ;"  and  that  the  defendant  then 
being  the  occupier  and  tenant  thereof,  paid  that  snm  to  the  collector;  and  that  the  defendant 
hid  nerer  since  made  any  payment  to  the  plaintiff  on  account  of  the  said  rent :  Bfld^  on  general 
dennnvr,  tkit  this  was  a  good  plea  under  the  Income  Tax  Act,  6  &  6  Vict  c.  35.  -  <^««^  ^^  9n>jy2¥^ 

The  defendant  also  pleaded  as  to  52/.  0«.  10c/.  parcel,  &c.,  that  the  plaintiff  himself  held 
under  a  lease,  with  a  clause  of  re-entry  in  case  of  breach ;  that  he  committed  a  breach  ;  that 
**  bjr  reason  and  in  consequence  of  the  said  forfeiture,"  John  Doe  brought  his  action  on  the 
demise  of  the  superior  landlord,  the  date  of  which  was  laid  on  the  day  of  the  forfeiture  And 
before  the  rent  accrued  due ;  that  judgment  was  recoyered,  and  notice  thereof  given  to  the 
defendant,  who  was  compelled  to  pay  the  rent  to  the  superior  landlord :  Hdi^  on  special 
deONirrcr,  that  the  plea  was  good  ;  it  not  being  alleged  as  a  ground  of  demurrer  that  it  was  not 
shewn  that  the  ejectment  proceeded  on  the  ground  of  the  forfeiture. 

Quere,  even  if  it  had  been  alleged,  would  not  the  plea  have  been  good  ? 


Caetea. 


214  CASES  ON   POINTS  OF   PRACTICE,   C.    P. 

1845.       paid  a  year's  rent  due,  and  in  arrear  on  the  29th  September, 
* — "^ — '     lft44 

•i__  Firet  Plea.     As  to  the  sum  of  2i  Os.  lOd,  parcel  of  the 

sum  of  70L  in  the  said  declaration  mentioned^  as  doe  and 
in  arrear  to  the  plainti£P,  the  defendant  saith  that  after 
making  the  said  indenture,  and  whilst  the  defendant  held 
the  said  tenements  thereunder  as  tenant  thereof  to  the  plain- 
tiff, and  whilst  the  plaintiff  was  entitled  to  the  said  annual 
sum  of  70Z.  reserved  by  the  said  indenture,  and  before  any 
part  of  the  rent  in  the  declaration  mentioned  had  accrued 
due,  (to  wit),  on  the  5th  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  for^,  a  large  sum  of 
money,  to  wit,  21  Os.  lOi,  being  at  and  after  the  rate  of 
7i  for  every  20*.  of  the  annual  value,  (to  wit),  70Z.,  of  the 
said  messuage,  tenement,  shop,  and  premises,  was  duly  and 
according  to  the  form  of  the  statute  in  such  case  made  and 
assessed  on  the  said  messuage,  tenement^  shop,  and  pre- 
mises, in  respect  of  the  property  thereof  for  the  year  then 
next  ensuing ;  which  said  sum  of  2/.  0*.  1 OA,  was  payaWe 
by  four  quarterly  instalments,  that  is  to  say,  on  the  20th 
day  of  June,  the  20th  day  of  September,  the  20th  day  of 
December,  and  the  20th  day  of  March,  then  next  ensuing: 
and  afterwards  and  before  the  commencement  of  this  snitj 
to  wit,  on  the  28th  day  of  August,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  forty-four,  the  defendant 
then  being  the  occupier  and  tenant  of  the  said  messuage, 
tenement,  shop,  and  premises,  paid  to  Thomas  Casey,  then 
being  the  collector  of  the  said  tax,  the  said  sum  of  2iO#.  Iw; 
and  the  swd  sum  of  2i  0*.  lOA,  so  paid  by  the  defendant, 
was  and  is  7d.,  for  every  20s.  of  the  said  sum  of  70/.>  the 
annual  rent  payable  by  the  defendant  to  the  plaintiff,  under 
and  by  virtue  of  the  said  indenture,  for  the  said  roeasuage, 
tenement,   shop,   and  premises :  and  the  defendant  has 
never  made  any  payment  to  the  plaintiff,  on  account  of  the 
rent  of  the  said  messuage,  tenement,  shop,  and  premises 
since  the  payment  of  the  said  sum  of  2L  Os.  lOd. :  and  this 
the  defendant  is  ready  to  verify,  &c. 
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Seocmd  Plea.    As  to  the  sum  of  62L  Os.  lOeL,  parcel  of       1845. 
the  said  sum  of  70L  in  the  declaration  mentioned,  being     yraskuv 
die  rent  which  is  alleaed  to  have  accmed  due  on  the  25th      ^  ^' 

"  Gakteb. 

daj  of  March,  the  24th  day  of  Jnne,  and  the  2  9th  day  of 

September,  in  the  year  of  our  Lord,  one  thousand  eight 
handred  and  forty-four,  and  the  damages  and  causesof  action 
in  respect  thereof,  the   defendant  says  that  the  plaintiff 
ought  not  further  to  maintaiq  his  action  thereof,  because 
he  says  that  before  and  at  the  time  of  making  the  indenture 
in  the  declaration  mentioned,  to  wit,  on  the  14th  day  of 
August,  A«D.,  1820,  Robert  John  Smith,  was  lawfully  pos- 
sessed for  a  term  of  years,  whereof  upwards  of  fifty-three 
and  a  half  years,  wanting  twenty-one  days  fix)m  the  24th 
day  of  Jane,  were  to  come  and  unexpired,  of  and  in  the 
said  messiiage,  tenement,  shop,  and  premises,  in  the  de- 
ckmtioQ  mentioned ;  and  being  so  seised  thereof,  before 
making  the  said  indenture,  to  wit,  on  the  said  14th  day  of 
Angusty  in  the  year  last  aforesaid,  by  a  certain  indenture 
then  made  between  the  said  B.  J.  Smith,  of  the  one  part, 
and  the  said  plaintiff,  of  the  other  part,  the  said  R.  J. 
Smithy  did  demise  and  lease  the  said  messuage,  tenement, 
diop,  and  premises,  with  the  appurtenances  in  the  decla- 
ration mentioned  unto  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  to  have  and  to  hold  the  same  unto 
the  plaintiff,  his  executors,  administrators,  and  assigns,  from 
the  24th  of  June,  then  last  for  and  during  and  unto  the 
foil  end  and  term  of  fifty-three  years  and  a  half,  wanting 
twen^-one  days  fipom  thence  next  ensuing,  and  fiilly  to  be 
completed  and  ended ;  and  the  plaintiff  did  in  and  by  the 
said  List  mentioned  indenture,  amongst  other  things  cove- 
nant, promise^  and  agree  with,  and  to  the  said  R.  J.  Smith, 
that  he,  the  plaintiff,  his  heirs,  &c.  (Covenant  to  repair). 
And  also  that  the  plaintiff,  his  executors,  administrators,  or 
asngns,  should  and  would  from  time  to  time,  and  at  all 
times  during  the  said  term  thereby  granted,  insure  or  cause 
to  be  insured,  the  said  messuage,  tenement,  shop,  and  pre- 
mises, and  every  part  thereof,  in  the  Albion  Fire  Office,  in 
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London,  to  the  full  amoant  of  the  value  thereof.     And  in 
and  by  the  said  last  mentioned  indenture,  it  was  and  is 
afterwards  provided,  and  the  said  last  mentioned  indenture 
was  declared  to  be  upon  the  express  condition,  that  if  die 
plaintiff,  his  executors,  administrators,  or  assigns,  should 
not  in  and  by  all   things  well  and  sufficiently  observe, 
perform,  fulfil,  and  keep  all  and  singular  the  covenants, 
clauses,  articles,  conditions,  and  agreements,  in  the  sud 
last  mentioned  indenture  before  contained,  which  on  hts 
and  their  part  and  behalf,  were  and  ought  to  be  observed, 
performed,  fulfilled,  and  kept  according  to  the  true  intent 
and  meaning  of  the  same  indenture,  then  and  from  thence- 
forth and  in  either  of  the  said  cases,  it  should  and  might 
be  lawful  for  the  said  R.   J.  Smith,  into  and  upon  the 
said  messuage,  tenement,  shop,  and  premises,  in  the  name 
of  the  whole  wholly  to  re>enter,  and  the  same  to  have 
again,  retain,  repossess,  and  enjoy  as  in  his  first  and  former 
estate,  and  the  plain  tifi^,  his  executors,  administrators,  and 
assigns,  and  all  other  occupiers,  thereout  and  thence  utterly 
to  expel,  put  out,  and  amove ;  the  same  indenture  or  any- 
thing thereinbefore  contained  to  the  contrary  in  anywise 
notwithstanding.     And  the  defendant  further  saith,  that 
after  the  making  the  last  mentioned  indenture,  and  before 
making  the  indenture  in  the  declaration  mentioned,  to  wit, 
on  the  said  14th  day  of  August,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  twenty,  the  plaintiff  en- 
tered into  the  said  messuage,  tenement,  shop,  and  premises, 
and  became  and  was  possessed  thereof^  under  and  by  virtue 
of  the  said  indenture,  between  the  said  R.  J.  Smith  and 
the  plaintiff,  for  the  term  by  the  same  indenture  granted, 
and  was  so  thereof  possessed  at  the  time  of  making  the 
indenture  in  the  declaration  mentioned ;  and  that  afterwards 
and  before  any  part  of  the  rent  in  the  introductory  part  of 
this  plea  mentioned,  accrued  due  and  in  arrear,  to  wit,  on 
the  first  day  of  January,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  forty-four,  the  plaintiff  did  not 
nor  would  on  the  day  and  year  last  aforesaid,  insure  or 
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cause  to  be  insured^  the  said  messuage,  tenement,  shop,  and  1845. 
premises,  in  the  said  Albion  Fire  Office,  but  wholly  ne-  Fbankun 
glected  so  to  do,  and  the  same  was  on  the  day  and  year  OAinrEa. 
last  aforesaid  wholly  uninsured  in  the  said  Fire  Office,  con- 
traiy  to  the  form  and  efiect  of  the  said  covenant  in  that 
behatf  made.  And  the  defendant  further  saith,  that  by 
means  of  the  premises  aforesaid,  after  the  making  the  inden- 
ture in  the  declaration  mentioned,  and  before  any  part  of  the 
said  sum  of  62L  Os,  IM.,  parcel,  &c.,  became  due  and 
payable,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  first  day  of  January,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  forty- four,  the  estate,  term,  and 
mterest  of  the  plaintiff  in  the  said  demised  premises,  be- 
came and  was  ended,  forfeited,  and  determined.  And  the 
defendant  further  saith,  that  by  reason  and  in  consequence 
of  the  said  forfeiture,  John  Doe,  on  the  demise  of  the  said 
Robert  John  Smith,  afterwards  to  wit,  in  Hilary  Term,  in 
the  seventh  year  of  the  reign  of  our  lady,  the  now  Queen, 
commenced  an  action  of  trespass  and  ejectment  in  the  Court 
of  Queen's  Bench  at  Westminster,  to  which  said  action  the 
plaintiff  afterwards  in  Easter  Term,  in  the  year  last  afore- 
said, duly  appeared  in  the  said  Court  to  defend  the  same, 
as  the  landlord  of  the  said  messuage,  tenement,  shop,  and 
premises,  and  pleaded  thereto;  and  thereupon  to  wit,  in 
Hilary  Term,  in  the  year  last  aforesaid,  the  said  John  Doe 
dniy  declared  in  the  stud  Court  in  the  said  action  against 
the  plaintiff; — for  that  the  said  R.  J.  Smith,  on  the  first 
day  of  January,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  forty-four,  being  a  day  before  any  part 
of  the  said  sum  of  52/.  Os.  lOd,,  parcel,  &c.,  became  payable, 
demised  to  the  said  John  Doe,  amongst  other  tenements 
the  said  messuage,  tenement,  shop,  and  premises,  in  the 
declaration  mentioned  with  the  appurtenances^  to  hold 
to  the  said  John  Doe,  and  his  assigns,  from  thenceforth  for 
aod  during  the  full  end  and  term  of  seven  years  from  thence 
next  ensuing,  and  fully  to  be  complete  and  ended  ;  by 
virtue  of  which  same  demise,  the  said  John  Doe  entered 
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1845.  into  the  same  tenements  with  the  appurtenances,  and  be- 
Franklin  came  and  was  possessed  thereof  for  the  said  term  so  to  him 
thereof  granted ;  and  the  said  John  Doe  being  so  thereof 
possessed,  the  now  plaintiff,  afterwards,  on  the  day  and  year 
last  aforesaid^  entered  into  the  same  tenements  in  which 
the  said  John  Doe  was  so  interested  in  manner  and  for  the 
term  last  aforesaid,  and  ejected  him  from  his  said  fiirm : — 
And  that  such  proceedings  were  thereupon  had  in  the  said 
Court  in  the  said  action,  that  afterwards  and  after  the 
commencement  of  this  suit  to  wit,  on  the  28th  day  of 
January,  in  Hilary  Term,  in  the  eighth  year  of  the  reign  of 
our  lady,  the  now  Queen,  it  was  considered  by  the  said 
Court,  that  the  said  John  Doe  should  recover  against  the 
now  plaintiff  his  said  term  yet  to  come  of  and  in  the 
tenements  aforesaid  with  the  appurtenances;  as  by  die 
record  and  proceedings  thereof  still  remaining  in  the  said 
Coiurt,  reference  being  thereunto  had,  will  appear;  of  all 
which  premises  the  said  R.  J.  Smith,  afterwards  to  wit,  on 
the  day  and  year  last  aforesaid  gave  notice  to  the  now 
defendant,  and  then  called  upon  and  required  him  to  attorn 
tenant  to  him  the  said  R.  J.  Smith,  of  the  said  messuage, 
tenement,  shop^  and  premises,  and  to  pay  and  satisfy  him 
for  the  proceeds,  issues^  and  profits  of  the  said  messuage, 
tenement,  shop,  and  premises,  from  the  day  of  the  demise 
to  the  said  John  Doe  in  the  said  declaration  mentioned. 
And  the  defendant  then  attorned  tenant  to  the  said  R.  J. 
Smith,  of  the  said  messuage,  tenement,  shop,  and  pre- 
mises, and  paid  and  satisfied  him  for  the  said  profits,  issues, 
and  proceeds  of  the  same,  a  large  sum  of  money,  to  wit, 
52L  Os.  I  Od  And  this  the  defendant  is  ready  to  yerify,  &c. 

As  to  the  first  plea,  general  demurrer.  The  plaintiff^s 
point  for  aigument  was,  that  the  payment  for  taxes  in  the 
first  plea  mentioned,  can  only  be  claimed  by  the  defendant 
upon  payment  by  him  to  the  plaintiff  of  the  residue  of  the 
rent  in  arrear. 

As  to  the  second  plea,  special  demurrer,  stating  the  fol- 
lowing causes:  that  although  the   defendant  has  in  the 
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seoond  plea  admitted  the  making  the  said  indenture  IS45. 
of  lease  in  the  said  dedaiation  set  forth,  and  that  he,  the  f^nkum 
defiendanty  thereupon  entered  into  the  said  demised  pre-  ^  ^* 
misesy  and  became  thereof  possessed  as  tenant  to  the  plain- 
tiff finr  the  said  term ;  yet  the  defendant  has  attempted  to 
deny  and  attempted  to  put  in  issue,  the  plaintiff's  title  as 
landlord  to  the  said  premises,  which  the  defendant  is  by 
die  sud  indenture  and  tenancy  estopped  fix>m  doing:  that 
die  said  plea  admits  and  confesses  a  breach  of  the  covenant 
and  nonpayment  of  the  rent,  and  a  right  of  action  in  the 
plaintiff,  without  showing  how  or  when  the  same  was  satis- 
fied or  dischai^ged,  or  how  the  defendant  is  not  in  law  liable 
to  recoTer  for  breaches  of  covenant  in  the  said  lease,  or 
liable  for  damages  in  respect  of  any  such  breach:  that 
akhoogh  the  defendant  in  his  second  plea  alleges,  that  the 
title  of  the  plaintiff  to  the  said  premises  was  forfeited  before 
the  commencement  of  this  action,  for  the  nonperformance 
of  the  covenants  contained  in  a  certwi  indenture  of  demise 
m  the  said  second  plea  set  forth ;  the  defendant  has  yet 
pleaded  and  relied  upon  such  indenture  without  making 
prafert  of  or  offering  to  produce  the  same,  or  shewing  any 
matter  in  excuse  of  such  profert :  that  the  said  second  plea 
is  double  and  muld&rious  in  this,  that  it  is  therein  stated 
that  the  said  term  and  interest  of  the  plaintiff  had  expired 
and  determined  before  the  commencement  of  this  suit, 
and  also  that  the  defendant  was  evicted  by  title  paramount 
to  that  of  the  pluntiff :  that  by  the  said  second  plea  it  is 
attempted  to  put  in  issue  matters  of  law:  and  that  no  certain 
iflMie  can  be  taken  thereon. 

Cluuinellf  Seijt,  (with  whom  was  Petersdarff),  in  support 
of  the  demurrers.  The  first  plea  is  intended  to  set  up  a 
defence  under  the  provisions  of  the  Income  Tax  Act,  the 
5  &  6  Vict.  c.  35,  sec  60.  r.  9.  That  statute,  however, 
only  pennits  the  tenant  to  make  a  deduction  *'  out  of  the 
firet  payment  thereafter  to  be  made  on  account  of  rent." 
It  does  not  enable  him  to  plead  the  deduction  by  way  of 


220  CABE8  ON   POINTS  OF   PRACTICB,  C.   P. 

1845.        bar  to  an  action  for  the  rent,  which  is  here  attempted  to 
Fkankun     "^  done.    Beaidea,  it  does  not  appear  that  the  sum  of 
^'  21  Qs.  \OdLy  became  due  after  the  passing  of  the  Income  Tax 

Act  The  allegation  is,  that  <'  before  any  part  of  the  rent 
in  the  dechiration  mentioned  had  accraed  doe,  to  wit,  on 
the  5th  of  April,  eighteen  hundred  and  forty,  a  laige  sam 
of  money  to  wit,  2L  0».  IM."  was  duly  made  and  assesBed, 
&c.,  in  respect  of  the  said  messuage,  &c.,  ''for  the  year 
next  ensuing."  Either  the  allegation  of  time,  although  laid 
under  a  videlicet,  is  material,  and  then  it  appears  to  have 
been  due  before  the  6  &  6  Vict,  c  35,  was  passed;  or  the 
date  is  not  material,  and  then  it  is  bad  for  want  of  an  alle- 
gation, that  it  accrued  due  after  the  passing  of  the  statute. 
\Tindal,  C.  J.— I  think  we  must  take  it  that  the  date  here 
given  is  a  mere  clerical  error  for  1843,  which  is  plainly 
meant  (a).]  Even  with  the  date  as  1843,  it  does  not  appear 
that  the  tax  is  deducted  out  of  the  year's  rent  then  doe; 
which  the  case  of  Denby  v.  Moore  (ft),  shews  ought  to  be 
done.  [CreiiweU,  J. — The  statute  says  he  is  to  deduct  it 
''out  of  the  first  payment  thereafter  to  be  made  on  account 
of  rent  f  and  the  plea  states  that  on  the  5th  of  April,  1843, 
before  any  part  of  the  rent  had  accrued  due,  the  dcfiendant 
-  paid  the  sum  of  21  0*.  lOcf.  for  Income  Tax,  assessed  in 
respect  of  the  property  "for  the  year  then  next  ensuing."  b 
not  that  sufficient?] 

With  respect  to  the  second  plea,  there  is  no  statement 
that  the  defendant  had  notice  at  the  time  of  the  ejectment 
brought ;  and  there  is  no  eviction  till  after  this  suit  Then 
the  rule  applies  that  to  make  this  a  defence  in  an  action  for 
rent,  it  should  be  shewn  that  the  eviction  took  place  before 
the  rent  became  due.  The  defendant  must  either  rely  on 
this  plea,  as  shewing  a  forfeiture  of  his  landlord's  title,  or 
as  a  plea  of  eviction.  If  the  first  be  relied  on,  then  the 
plea  is  bad  for  being  double,  in  containing  also  a  statement 


(a)  It  appeared  that  this  was      paper  books, 
the  date  given  in  some  of  the  /^    (b)  1  B.  &  A.  123. 
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of  an  eviction ;  if  the  latter,  then  it  is  bad  for  not  shewing        1845. 

an  eviction  before  rent  due.    l^CfressweU,  J. — The  averment     Franklik 

in  the  plea  is,  that  afterwards,  and  before  the  rent  became 

dae,  the  plaintiff  forfeited  his  lease.     Now  that  forfeiture 

might  have  been  waived;  but  the  defendant  goes  on  to 

shew  that  it  was  not;  but  that  an  action  of  ejectment  was 

brought  and  judgment  recovered  against  the  plaintiff.] 

The  defendant  cannot  gain  a  defence  by  effluxion  of  time ; 

and  be  would  not  have  had  this  defence,  if  the  action  had 

been  hrooght  before  the  ejectment    It  is  not  shewn  that 

the  landlord  elected  to  take  advantage  of  the  forfeiture. 

The  action  of  ejectment  might  be  brought  on  a  totally 

different  ground.     Taking  both  of  these  pleas  together,  it 

would  appear  that  if  the  forfeiture  were  before  the  rent 

became  due,  the  defendant's  right  to  deduct  would  be  as 

•gainst  his  new  landlord ;   THnckler  v.  Prentice  (a). 

Bylesy  Seijt,  contra.     The  first  plea  is  sufficient  under 

the  5  &  6  Vict  c.  35,  s.  60,  rule  9,  which  authorizes  the 

tenant  paying  the  income  tax,  to  deduct  the  same  out  of 

the  first  payment  of  rent  thereafter  to  be  made.     The  plea 

states,  that  before  the  rent  accrued  due,  this  tax  was  payable 

in  respect  of  the  year  then  next  ensuing,  and  that  the 

defendant  has  never  made  any  payment  since  to  the  plaintiff 

of  rent     On  an  issue  of  riens  in  arrear,  payment  to  the 

mortgagee,  wonld^  it  is  submitted,  support  the  issue*    The 

onlj  question,  therefore,  is,  whether  this  plea  sufficiently 

shews  the  payment  to  have  been  made  on  account  of  the 

income  tax.    [T^indal,  C.  J. — One  can  scarcely  doubt  that, 

I  think;  when  it  is  stated  that  ^*2L  Os.  lOdl,  being  at  and 

after  the  rate  of  7(L  for  every  20«.  of  the  annual  value,  (to 

wit)  702,  of  the  said  messuage,  &c.,  was  made  and  assessed 

on  the  said  messuage,  &c.,  in  respect  of  the  property 

thereof  for  the  year  then  next  ensuing,  &c.^ 

With  respect  to  the  second  plea,  it  is  incorrect  to  state 

/(a)  4  Taunt.  649. 
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1845.  that  it  oontains  a  double  defence  by  reason  of  the  forfeitare 
Fkanklin  ^  ^^  landlord's  title,  and  also  by  way  of  eviction*  The 
^  ^'  plea  shews  a  forfeitare  of  the  original  lease,  but  that  alone 
would  not  have  been  a  suflBcient  answer.  It  goes  on  to 
shew,  that  that  forfeiture  had  been  taken  advantage  of  by 
the  original  landlord,  by  an  action  of  ejectment,  in  which 
he  bad  recovered  judgment,  and  that  he  had  given  notice 
to  the  defendant  to  attorn  and  pay  rent  to  him,  which  he 
had  accordingly  done.  It  is  said,  that  it  is  not  shewn  that 
the  ejectment  proceeded  in  consequence  of  this  forfeiture. 
It  18,  however,  alleged,  that  **  by  reason  and  in  consequence 
of  the  said  forfeiture,"  the  action  of  ejectment  was  brought. 
That  is  suffident  to  satisfy  this  objection,  which  is  not 
pointed  out  in  the  grounds  of  demurrer. 

ChanneUf  Seijt,  in  reply.  The  latter  part  of  the  plea  is 
a  defence  in  effect  by  way  of  eviction,  although  not  in 
terms. 

TiNDAL,  C.  J. — ^The  defendant  is  at  liberty  to  shew  that 
his  landlord's  title  has  expired*  That  may  be  either  by 
efflux  of  time,  or  by  the  breach  of  a  condition  for  which  the 
superior  landlord  has  entered.  Now  the  latter  objection 
is  the  one  set  up  in  the  second  plea,  and  the  only  answer 
that  is  made  to  it,  isi,  that  it  is  only  stated  aif^umentatively 
that  the  ejectment  has  proceeded  on  the  ground  of  the 
forfeiture  mentioned  in  the  former  part  of  the  plea.  That 
objection,  however,  is  not  pointed  out  in  the  grounds  of 
demurrer.  The  plea  states,  '^  that  by  reason  and  in  conse- 
quence of  the  said  forfeiture,*'  an  action  of  ejectment  was 
brought  by  John  Doe,  and  then  states  a  demise  by  the 
original  landlord  to  John  Doe,  (not  laid  under  a  videlicet) 
on  the  1st  day  of  January,  1844,  being  a  day  before  any 
part  of  the  rent  became  payable  from  the  defendant  to  the 
plaintiff,  by  virtue  of  which  demise  John  Doe  entered  and 
became  possessed  thereof.  So  that  there  is  a  statement, 
that  there  was  another  party  in  possession  before  the  rent 
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became  due.    Then  follows  the  subsequent  judgment  of  the        1 845, 
Court,  that  John  Doe  should  recover  his  said  term,  which    Vrakklin 
would  of  course  date  back  from  the  day  of  the  demise.   But 
as  die  judgment  was  given  since  this  action  was  brought, 
the  defendant   was   obliged  to  plead   it  to  the  further 
maintenance,  and  not  in  bar  of  the  action. 

CoLTiCAN,  J. — There  can  be  no  doubt  that  the  facts  of 
the  case  aflford  a  substantial  answer  to  this  action.  But  I 
have  had  some  difficulty  in  satisfying  my  mind  that  they 
haye  been  properly  pleaded  The  second  plea  states,  that 
befiyre  this  action  was  brought,  the  plaintiff  had  forfeited 
his  lease,  and  that  afterwards  the  original  landlord  brought 
his  action  of  ejectment.  That  seems  to  me  at  most  but  an 
aigamentative  statement,  that  the  landlord  brought  his 
ejectment  on  that  forfeiture ;  and  as  such,  perhaps,  would 
have  been  defective,  if  specially  pointed  out  as  a  ground  of 
demurrer.  As  that  ground  of  objection,  however,  has  not 
been  stated,  I  think  the  plea  must  be  held  sufficient 

Mauls,  J.^  I  am  of  opinion  that  both  these  pleas  are 
good.  As  to  the  first,  although  I  was  at  the  commencement 
of  die  argument  inclined  to  doubt  about  its  sufficiency,  I 
thbk  it  may  be  sufficiently  gathered  from  its  language  to 
what  statute  it  refers.  Now  the  defendant  says,  that  the 
statute  respecting  the  income  tax  will  satisfy  all  that  is  here 
Kt  out  in  the  plea.  It  is  not  suggested  on  the  other  side 
that  there  is  any  other  statute  to  which  it  would  equally 
apply,  so  as  to  create  a  difficulty  as  to  which  it  meant; 
and  I  therefore  think  that  the  Court,  who  are  taken  to  be 
acquainted  with  all  the  statutes,  may  consider  the  Income 
Tax  Act  as  sufficiently  pointed  out  as  the  statute  relied  on 
m  this  plea.  Then  the  question  arises  whether  the  money 
pud  under  the  income  tax  may  be  properly  deducted  out 
of  the  next  payment  of  rent  I  think,  without  any  straining 
of  the  words  of  the  act,  it  may  be  deducted  out  of  the 
i^xl  payment,  whenever  that  payment  is  made.     With 
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1845.  respect  to  the  other  plea,  it  is  in  substance  this:  that  the 
Feankun  P^^^  w^  himself  a  tenant  to  one  Smith  under  a  lease, 
in  which  there  was  a  covenant  for  re-entry  in  case  of  breadi 
of  covenants;  that  the  plaintiff  committed  a  breach;  that 
an  action  of  ejectment  was  brought,  the  term  recovered, 
and  the  defendant  compelled  to  pay  the  superior  landlord. 
There  can  be  no  doubt  that  these  facts  afford  a  saffident 
defence  on  the  merits,  and  the  only  question  icf,  whether 
they  are  properly  pleaded?  I  think  the  plea  is  good.  It 
states  that  a  breach  of  covenant  had  occurred,  that  the 
superior  landlord  had  a  right  of  entry ;  that  he  took  pro- 
ceedings and  recovered  the  term  fix>m  the  time  of  the 
forfeiture,  and  that  the  defendant  was  required  to  satisfy 
the  rent  due  from  that  time.  The  statement  is,  that  ^'b; 
reason  and  in  consequence  of  the  said  forfeiture,"  J.  Doe, 
on  the  demise  of  Smith,  brought  his  action  of  ejectment. 
If  that  is  equivalent  to  a  statement  that  it  was  by  reason  of 
the  forfeiture  that  Smith  afterwards  entered,  then  it  is 
sufficient;  and,  if  not,  when  you  shew  that  there  was  one 
good  cause  of  forfeiture,  and  that  the  party  enforced  his 
title  from  that  day,  and  recovered  the  term  by  judgment  in 
ejectment,  you  shew  circumstances  that  prevented  the 
defendant  from  resisting  Smith's  turning  him  out  If 
Smith  had  the  right  of  entry,  that,  with  the  other  ciream- 
stances  mentioned,  was  all  that  was  necessary  to  entitle  the 
defendant  to  resbt  the  present  action. 


Cbbsswsll,  J.,  concurred. 


Judgment  for  Defendant. 
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1846. 

Dawson  V.  Cropp.     <^^    /,  C^.  ^6/  *     v— ' 

1  BIS  was  a  declaration  od  the  case  with  a  count  in  trover,  Coant  in 
fi>r  household  furniture^  goods  jind  chattels.  goods  and 

The  defendant  pleaded,  inter  alia;  that  before  and  at  ^Sfjmiifniig 
the  time  of  the  committinir  of  the  said  firievance  in  that  ^  ^■'^  ^ 

^°  ^      °       ^  them  under  a 

eount  mentioned,  and  during  all  the  time  during  which  the  distress  for 
rent  <£strained  for,  as  hereafter  mentioned,  was  accruing  l^on,  tbu  * 
due,  to  wit,  on  the  24th  of  June,  1844,  and  for  a  long  £;^^^* 
time  before,   to  wit,  for  half-a-year  before  that  day,  the  fonner  distress 
plaintiff  held  and  enjoyed  a  certain  messuage,  with  the  ap-  rent,  on  goods 
portenances,  as  tenant  thereof  to  the  defendant,  under  and  y^\^  ^o  satisfy 
hy  virtue  of  a  certdn  demise  thereof,  before  then  made  to  *!>«  <*wtt;ws, 

^  '  andmiffht 

thephuntiff,  at  and  under  the  yearly  rent  of  56/.  payable  by  ba^e  ftuly 
the  plaintiff  for  the  same  quarterly,  on  the  2dth  of  March,  rent  ont  of 
&&  in  each  and  every  year  during  the  continuance  of  the  |^  ^\e 
said  demise,  by  even  and  equal  portions,  the  reversion  of  wrongftJly 
and  in  the  said  messuage  during  all  the  time  aforesaid  and  reftued  and 
still  belonging  to  the  defendant;  that  during  the  said  demise  ^o.'  Rejoinder, 
and  tenancy,  and  before  the  time  of  the  committing  of  the  ^^J^J^ 
said  grievance  in  the  said  last  count  mentioned,  to  wit,  on  taken  nnder 

1  ,  the  former 

the  24th  of  June,  1844,  a  laige  sum  of  money,  to  wit,  28/.  distress,  were 
of  the  rent  aforesaid  for  the  spaceof  half-a-year  ending  on  the  ^^]„^  to  satisfy 
day  and  year  last  aforesaid,  and  then  last  elapsed,  became  J®  7h*d  *°*^ 
and  was  due  and  payable  from  the  plaintiff  to  the  defendant,  fendant  after. 
andfrom  thence  until  and  at  the  time  of  the  committing  of  the  abandoned 
said  grievance  by  the  defendant  in  the  said  count  mentioned,  ^^  ^^^ 
remained  and  continued  due  and  in  arrear ;  and  the  defend-  distress,  and 

'  ,  ,      that  the  rent 

ant  afterwards  and  whilst  the  said  rent  so  remained  due,  in  was  still  in 
airear  and  unpaid  as  aforesaid,  and  during  the  continuance  of  rejoinder,  that 
the  said  demise  and  tenancy,  to  wit,  on  the  day  and  year  in  ^®  ^^nT*'* 
the  last  count  mentioned,  entered  into  and  upon  the  said  mes-  ▼^a®  -  ^^^ 

'-  on  demurrer, 

that  the  repli* 
auion  was  a  good  answer  to  the  plea ;  for  a  landlord  could  not  mak  e  a  second  distress  for  the  same 
rent,  after  wantoni  j  abandoning  a  prior  distress,  where  the  goods  taken  under  the  first  distress  were 
of  tnfficient  ▼alue  to  satisfy  the  rent :  Hdd,  also,  that  the  plaintiff  was  entitled  to  Jndffment  on 
these  pleadings ;  for  either  the  surrejoinder  was  good,  if  the  rejoinder  were  to  be  read  so  as  to 
Bttke  the  insQlSciency  of  the  goods  distrained  the  ground  for  abandoning  the  distress ;  or,  if  it 
coak)  not  be  so  read,  the  rgoinder  was  bad.  for  not  shewing  any  lawful  ground  for  relinquishing 
tile  first  distress,  and  taking  a  second,  so  as  to  answer  the  matters  alleged  in  the  replication. 

VOL.  III.  a  D.   &  L. 
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1845*  suage,  the  oater  door  thereof  being  then  open,  in  order  to 
distrain  for  the  said  arrears  of  rent,  and  did  then  and  there 
distrain  the  said  goods  and  chattels  in  the  said  last  count  men- 
tioned, then  being  in  and  upon  the  said  messuage,  and  subject 
and  liable  to  such  distress,  as  and  for  a  distrera  for  the  said 
arrears  of  rent  so  due  and  owing  to  the  defendant  as  aforesaid, 
and  as  the  defendant  lawfiilly  might  for  the  cause  aforesaid; 
and  the  defendant  did  thereupon,  to  wit,  on  the  day  and  year 
last  aforesaid,  take  and  seize  the  said  goods  and  chattel^ 
and  impound  the  same,  as  a  distress  for  the  said  arrears  of 
rent  so  due  as  aforesaid,  as  he  lawfully  might  for  the  cause 
aforesaid,  and  did  thereupon  give  notice  to  the  plamtiff  of 
such  distress,  and  the  cause  of  such  taking;  and  which  said 
seizure  and  taking  of  the  said  goods  and  chattels,  as  such 
distress  as  aforesaid,  was  and  is  the  said  grievance  in  the  said 
last  count  mentioned,  and  whereof  the  plaintiff  hath  above 
complained  against  the  defendant     Verification. 

Replication:  that  after  the  arrears  of  rent  in  the  plea 
mentioned  had  become  due  and  payable,  and  before  the 
committing  the  grievance  in  the  last  count  mentioned,  aod 
before  the  seizing,  taking,  or  distraining  the  goods  and  chat- 
tels in  the  last  count  mentioned,  as  in  the  plea  mentioned, 
to  wit,  on  the  25th  of  June,  1844,  the  defendant  seized, 
took  and  distrained  divers  goods  and  chattels  of  the  pUinUff 
other  than  the  goods  and  chattels  in  the  last  count  mentioned, 
that  is  to  say,  the  goods  and  chattels  in  the  first  count 
mentioned,  as  a  distress  for  the  said  arrears  of  rent  in  the 
plea  mentioned,  the  last  mentioned  goods  and  chattels  then 
being  in  and  upon  the  said  messuage,  with  the  appurtenances, 
and  then  being  subject  and  liable  to  a  distress  for  the  said 
arrears  of  rent,  and  of  sufficient  value  to  satbfy  the  said 
arrears  of  rent,  and  the  costs  and  chai^ges  of  the  same  dis- 
tress, the  appraisement,  and  sale  thereof;  and  the  defendant 
then  could,  and  might,  and  ought  to  have  fully  paid  and 
satisfied  the  said  arrears  of  rent,  and  the  costs  and  charges 
of  the  said  distress,  the  appraisement  and  sale  thereof,  out  ot 
and  with  the  last  mentioned  goods  and  chattels;  yet  the 
defendant  wrongfully  and  vexatiously  and  without  any  cBuae 
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or  excuse  refbsed  aad  neglected  so  to  do ;  and  after  makmg  1 A-^^. 
the  distress  in  the  replication  mentioned  for  the  said  arrears  dawbon 
of  rent  on  the  last  mentioned  goods  and  chattels,  to  wit,  at 
the  said  time  when^  &c.,  in  the  last  count  mentioned,  of 
his  own  wron^  vexatiously  seized  and  took  the  goods  and 
chatteb  in  the  last  count  mentioned,  and  converted  and 
disposed  thereof  to  his  own  use,  in  manner  and  form  as 
the  plaintiff  had  above  thereof  complained  against  him. 
Verification. 

Rejoinder,  that  the  goods  and  chattels  so  seized,  taken 
«id  distrained  as  in  the  repUcation  mentioned  before  the 
maiuog  of  the  said  distress  in  the  plea  mentioned,  were  not 
of  sufficient  value  to  satisfy  the  said  arrear  of  rent;  that  the 
defendant  afterwards  and  before  the  making  of  the  distress 
in  the  plea  mentioned,  to  wit,  on  the  said  25th  day  of  June, 
1844,  lawfully  abandoned  and  put  an  end  to  the  said  distress 
in  the  rephcation  mentioned,  and  withdrew  from  the  pos^ 
session  of  the  said  goods  and  chattels  seized,  taken  and 
distrained  under  the  same,  and  did  not  at  any  time  sell  or 
dispose  of  the  said  goods  and  chattels,  or  any  or  either  of 
them,  or  any  part  thereof,  under  the  said  distress;  and  the 
said  rent  so  distrained  for  as  in  the  |dea  mentioned,  at  the 
time  of  the  making  of  the  said  distress  in  the  plea  mentioned 
remained  and  was  wholly  unpaid  and  unsatisfied ;  and  so  the 
defendant  ftnrther  saith,  that  he  did  not  of  his  own  wrong 
vezatiously  make  the  said  distress  in  the  plea  mentioned. 
Verificadon. 

Surrejoinder,  that  the  goods  and  chattels  seized,  taken 
and  distrained  as  in  the  replication  mentioned,  were  of  suffi- 
deut  value  to  satisfy  the  smd  arrears  of  rent,  in  manner  and 
form,  as  in  the  replication  alleged.  Conclusion  to  the 
ooontiy. 

%edal  demurrer,  assigning  for  causes,  that  the  surre- 
joinder took  issue  upon  immaterial  matter,  and  raised  an 
immaterial  issue,  namely,  whether  the  said  goods  and  chat- 
tels therein  mentioned  were  of  sufficient  value  to  satisfy  the 
sud  arrears  ol  rent :  that  the  surrejoinder  did  not  traverse  or 

Q  2 
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1845.  ^  confess  and  avoid  the  material  allegations  in  the  rejoinder, 
namely,  that  the  defendant,  lawfully  abandoned  and  put  an 
end  to  the  said  distress,  and  withdrew  from  the  possession 
of  the  said  goods  and  chattels,  and  did  not  sell  and  dispose 
of  the  same,  and  that  the  rent  so  distrained  for  at  the  dme 
of  the  making  of  the  said  distress  in  the  plea  mentioned, 
remained  and  was  wholly  unpaid  and  unsatisfied. 
Joinder  in  demurrer. 

Talfaurd,  Seijt,  in  support  of  the  demurrer  (a).  It  is 
submitted,  that  the  surrejoinder  tenders  an  immaterial  issue. 
Whether  the  goods  were  or  were  not  of  sufficient  value  to 
satisfy  the  distress  is  immaterial,  provided  the  defendant 
abandoned  the  distress  before  sale.  The  case  of  Lear  y. 
Edmonds{b)y  shews,  that  in  an  action  for  use  and  occupation, 
a  plea  that  the  plaintiff  before  action,  took  and  detained,  as 
a  distress  for  the  rent,  goods  of  value,  sufficient  to  satisfy  the 
same,  is  bad,  for  not  shewing  that  the  rent  was  satisfied. 
In  Ldngham  v.  Warren  {c\  a  plea  in  bar  to  an  avowry  for 
rent,  to  the  same  effect,  was  held  bad  for  the  same  reason. 
So  in  Hudd  v.  Ravenor  {dy  The  first  distress  may  have  been 
abandoned  at  the  request  of  the  plaintiff. 

Gaselee,  Seijt.,  contriL  The  issue  tendered  is  materisL 
A  landlord  cannot,  after  distraining  goods  of  sufficient  value 
to  satisfy  the  rent,  wantonly  abandon  the  distress  and  make 
a  second  distress  for  the  same  rent  In  1  tfim.  Sound, 
201,  TL  1,  6th  ed.y  it  is  laid  down  that,  ''  regularly  at  the 
common  law,  where  there  is  an  entire  duty  or  rent  due,  a 
man  should  distrain  for  the  whole  at  once,  and  not  for  part 
at  one  time  and  part  at  another,  for  that  would  be  oppressive 
and  illegal ; — and  therefore  if  he  distrains  a  second  time  for 
the  same  thing,  he  ought  to  shew  that  at  the  time  of  taking 
the  first  distress  there  was  not  sufficient  on  the  premises,  or 

(a)  In  Easter  Term.  4  Moore,  409. 

/(h)  1  B.  &  A.  157.  ^(<0  2  B.  &  B.  662;  See  S,  C. 

/(c)  2  B.  &  B.  36 ;  See  S.  C.      5  Moore,  542. 


Tdfaurdf  Serjt  was  heard  in  reply  (/). 


Cur,  adv.  vult. 


(o)  2Latw.  1532.  /"(c)  1  Ld.  Raym    719;   S.  C. 

^Qf)  1  Burr.  579.  1  Salk.  248;  nom.  div.  12  Mod. 

•te)  4  B.  &  Ad.  413 ;  See  S.  C.  669;  11  Mod.  21. 

1 N.  &  M.  371.  (/)  On  a  subsequent  day  in 

/(<4  4  Q.  B.  133;   See  S.  C.  the  same  Term. 
3  G.  Se  D.  491. 
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tliat  be  had  mistaken  the  value,  and  that  the  first  distress  1845. 
W88  only  of  such  a  value ;  otherwise  the  second  distress  will 
be  bad."  If  the  first  distress  were  of  insufficient  value,  then 
be  has  a  right  to  make  a  second  distress  by  express  legislative 
provision,  17  Car.  2,  c.  7,  s.  4 ;  but  not  otherwise.  The  case 
of  fFallis  V.  S(wiU{a),  shews  that  a  plea  stating  a  second 
distress  for  the  residue  of  the  rent,  without  shewing  that 
there  had  not  been  sufficient  on  the  premises  to  satisfy  the 
fint  distress;,  is  insufficient;  ''car  un  ne  poiet  avower  deux 
distresses  pur  un  mesme  rent,  car  fuit  son  folly  que  il  n'ad 
pis  un  sufficient  distress  al  primes ;"  and  Moore,  7,  pi.  26, 
SDd  Cro.  JEUz.  13,  ca.  8,  are  there  referred  to  as  supporting 
ibis  position.  The  case  of  fValUa  v.  Savill  was  acted  on  in 
Hutekau  v.  Chambers  {b).  Nor  are  there  wanting  recent 
aathorities  ta  the  same  effect.  The  case  of  Smith  v.  Cfood' 
win  (c),  shews  that  an  action  will  lie  against  a  landlord  who 
distrains  goods  of  sufficient  value  to  satisfy  the  rent,  asid 
afterwards  abandons  the  same,  and  then  agdn  distrains  the 
same  goods  for  the  same  rent  Lear  v.  Caldecott{d)  is 
another  authori^  to  the  same  effect  The  case  of  Lear  v. 
Edmonds  only  shews  that  in  an  action  for  use  and  occu- 
paCion,  it  is  no  defence  that  a  distress  has  been  made,  unless 
it  be  shewn  that  the  distress  has  been  satisfied.  That  does 
not  affect  the  question  of  the  right  of  the  landlord  to  make 
a  second  distress.  The  same  remark  applies  to  the  other 
two  cases  of  Lvngham  v.  Warren,  and  Hvdd  v.  Ravenar, 
wbich  have  been  cited  by  the  other  side.  He  referred  also 
to  Vasper  v.  JSddawes  (e). 
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1845.  TiNBAL,  C.  J.,  now  delivered  the  judgment  of  the  Court 

Dawson      (^^^  Stating  the  pleadings,  his  Lordship  proceeded  thos :) 
^'  On  the  argument  before  us,  in  Easter  Term  last,  it  was 

contended,  in  support  of  the  demurrer,  that  a  distress  taken 
and  abandoned  without  sale,  did  not  satisfy  the  rent;  and 
that,  consequently,  the  landlord  was  not  liable  to  be  sued 
in  trover  for  making  a  second  distress;  and  that  it  was  not 
material  whether  the  goods  first  distrained,  were  or  were 
not  of  sufficient  value  to  satisfy  the  arrears  of  rent,  if  the 
distress  were  abandoned  before  sale,  and  the  rent  remained 
due:  and  Lear  v.  Edmonds  (a);  Ungham  v.  Warren  (i); 
and  Hvdd  v.  Ravenar  (c),  were  cited  as  authorities  for  these 
positions.  On  the  other  hand,  it  was  contended,  that,  if  a 
landlord  distrain  for  rent  in  arrear  goods  sufficient  to  satisfy 
the  rent,  and  wantonly  abandon  the  distress,  he  cannot 
lawfully  make  a  second  for  the  same  rent,  although  it  may 
remain  due ;  and  that  for  such  second  distress  he  maj  be 
sued  in  trespass  or  trover;  and  consequently,  if  the  de- 
fendant's rejoinder  were  good,  that  could  only  be  on  the 
ground  that  the  sufficiency  of  the  first  distress  was.  material, 
and  then  the  surrejoinder  must  be  good  also;  and  Anonj/- 
maus  (c/).  Smith  v.  Goodwin  {e\  and  Lear  v.  Caldecott  {f)f 
and  other  cases  were  relied  on. 

.When  the  case  was  argued,  it  appeared  somewhat  diffi- 
cult to  reconcile  all  the  decisions  that  were  brought  to  our 
notice.  We  therefore  took  time  to  look  into  them;  and 
now  we  are  of  opinion  that,  upon  these  pleadings,  oor 
judgment  must  be  for  the  plaintiflT. 

The  replication  is  a  good  answer  to  the  plea;  for  assum- 
ing that  the  rent  remained  due,  not  having  been  satisfied 
by  the  first  distress  (and  the  case  of  Lear  v.  Edmonds 
certainly  did  not  go  beyond  that) ;  still  the  landlord  could 
not,  under  the  circumstances  stated  in  the  replication,  make 

na)  1  B.  &  A.  157.  6  Moore,  542. 

>(i)  2  B.  &  B.  36;  See  S.  C.  (*  Cro.  Elix.  13. 

4  Moore,  409.  /  (c)  4  B.  &  Ad.  413. 

/(C)  2  B.  &  B.  662;  See  S.  C.  /  (/)  4  Q.  B.  123. 
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a  second  distreea  In  ComyrCs  Dig,  Xit.  ^^DistresSy^  (A.  1.),  1845. 
it  is  laid  down,  that  **  a  man  cannot  take  two  distresses  for  Dawbon 
the  same  rent:  for,  it  was  his  folly  that  he  did  not  take  ^  ^- 
sofficient  at  first"  In  that  passage,  it  is  assumed  that  he 
m^ht  have  taken  sufficient  at  first;  in  this  replication 
it  is  averred  that  he  did  take  sufficient  at  first  Lord  Chief 
Baron  Camyn  refers  to  Moore^  7 ;  Cnu  EUz.  13 ;  Lutw. 
1536.  The  case  in  Moore  is  a  strong  authority  for  the 
present  plaintifi^:  it  is  this — ^'  A  man  distrained  for  10/. 
rent,  due  at  Michaelmas  by  reservation,  certain  sheep  which 
were  not  of  the  value  of  40«.,  and  afterwards  distrained  for 
the  residue ;  and  the  tenant  made  several  replevins.  The 
question  was,  if  he  could  make  an  avowry.  MoufUague^ 
Hmde^  and  Harris — '  You  cannot ;  for,  the  distress  is  not 
good ;  and  it  is  the  folly  of  the  lessor  that  he  would  so 
distrain  in  the  first  instance.'  Mountague :  *  Recaption 
lies  for  the  second  distress.'  Brown : — ^  If  a  man  be  in 
arrears  of  his  rent  at  several  days,  and  takes  a  distress  for 
one  day  at  one  time,  and  for  another  day  at  another  time, 
he  may :  but  it  is  otherwise  in  the  case  at  bar.' "  The  case 
dWdllis  V.  Savin  {a\  is  an  authority  for  the  same  position, 
that  a  man  cannot  take  a  second  distress  for  the  same  rent, 
when  he  might  have  taken  sufficient  at  first.  Nor  shall 
we  by  acting  upon  these  authorities  overrule  Lingham  v. 
Warren  or  Hudd  v.  Ravenor.  In  the  former  case,  the 
plabtiff  declared  in  replevin :  avowry  for  rent  arrear :  plea 
in  bar,  that  the  defendant's  testator  for  the  same  rent  dis- 
trained goods  and  chattels  of  sufficient  value  to  satisfy  it ; 
and,  on  demurrer,  this  was  held  to  be  a  bad  plea,  on  the 
ground  that  ^  there  are  many  cases  supposable,  in  which 
the  taking  a  sufficient  distress  might  not  produce  a  satis- 
fiiction  of  the  rent ;"  which  is  undoubtedly  true.  In  Hudd 
y.  Ravenor,  also,  the  declaration  was  in  replevin,  the 
avowry  for  rent  arrear,  and  the  plea  in  bar  alleged  a  former 
distress  for  the  same  rent,  and  that  the  defendant  might 

x(o)  2  Lutw.  1632. 
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thereby  have  pud  the  arrears  of  rent,  &c.,  but  neglected 
and  omitted  so  to  do,  and  wrongfully  and  yexationsly  made 
a  second  distress  for  the  same  rent  That  plea  was  held 
bad,  on  the  authority  of  Lear  v.  Edmonds  {a),  and  Dngham 
v.fFarren{b).  ThejudgmentofjRfcAaiYbofi,  J.,  shews  clearly 
the  ground  of  the  decision,  viz.,  that  the  former  dbtreas 
might  have  been  relinquished  in  kindness  to  the  tenant, 
and  that  no  issue  could  have  been  taken  on  the  words 
"  neglected  and  omitted."  In  the  present  case,  the  replica- 
tion goes  much  further,  and  says  that  the  defendant  vex- 
atiously  and  without  any  cause  or  excuse,  refused  to  satisfy 
the  arrears  of  rent  by  means  of  the  first  distress.  *  We  do 
not,  therefore,  at  all  impugn  these  cases  by  holding  that 
this  replication  is  good. 

It  remains  to  be  considered  whether  the  rejoinder  gives 
any  sufficient  answer  to  the  replication.  The  rejoinder 
alleges  that  the  goods  distrained  in  the  first  instance  were 
not  of  sufficient  value  to  satisfy  the  arrears,  and  that  the 
defendant  afterwards  lawfully  abandoned  and  put  an  eod 
to  that  distress.  If  that  can  be  read  so  as  to  make  the 
insufficiency  of  the  goods  distrained  the  ground  for  aban- 
doning the  distress,  the  averment  of  insufficiency  is  ma- 
terial, and  the  surrejoinder  traversing  it  is  good:  but,  if  it 
cannot  be  so  read,  the  rejoinder  is  bad  by  reason  of  its  not 
showing  any  lawful  ground  for  relinquishing  the  first  dis- 
tress and  taking  the  second,  so  as  to  answer  the  matten 
alleged  in  the  replication.  In  either  view,  therefore,  the 
plainti£P  is  entitled  to  judgment 

Judgment  for  the  PlauitiflP. 

/  (fl)  1  B.  &  A.  167. 

X(6)  2  B.  &  B.  36  5  See  S.  C.  4  Moore,  409. 
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Allport  r.  NuTT.  ^^    f^  C//s .  ^yj^ 

1  HE  deckiratioQ  coDtained  counts  for  money  had  and  In  an  action 
leoeivedy  and  on  an  account  stated.    Pleas :  first,  except  and  received, 
as  to  U,  nunquam  indebitatus.     Second,  as  to  99i,  parcel  J^^TtiStt 
of  the  monies  in  the  first  count,  and  as  to  99i,  parcel  of  f  ^one-race 

^  beuiff  about  to 

the  monies  in  the  last  count,  the  same  sums  being  other  be  nm,  the 
and  different  parcels  firom  the  aforesaid  sum  of  12.,  parcel,  oiiehandred 
&C.,  in  the  first  plea  mentioned,  &c. ;  that  heretofore,  and  "5?  ^l-^"^ 

,  ,      other  persona 

before  the  havinsc  or  receiving  by  the  defendant  of  the  said  sabscnbed 
som  of  money  in  the  said  first  count  mentioned,  and  before  which  was 
the  said  statement  of  the  said  account  and  making  of  the  ^bod^da^ 
promise  in  the  declaration  mentioned,  a  certain  race,  to  wit,  ®"  *«  *«™" 

•  •         ••  ^hat  the  name 

a  horse  race,  called  the  Derby  stakes,  in  which  divers,  to  of  each  sob- 
wit,  one  hundred  and  fifty-five  horses  were  proposed  to  be  written  on 
ran,  was  about,  to  wit,  on  the  22nd  of  May,  1844,  to  be  Jj.fj^'^^f 
nm,  to  wit,  upon  a  certain  course,  called  Epsom  Downs,  in  each  of  the 

hones  written 

the  county  of  Surrey ;  and  that  heretofore,  and  before  the  on  another, 
having  or  receiving  by  the  defendant  of  the  said  sum  of  ^^  geu'of  ^ 
money  in  the  first  count  mentioned,  or  any  part  thereof  ^SJti"?^iii 
and  bef<Hie  the  said  statement  of  the  said  account,  and  a  box,  and  the 
before  the  making  of  the  sud  promise  in  the  said  declaration  be  drawn  by 
mentioned,  to  wit,  &c.,  a  certain  illegal  game  called  a  ^^^^^ 
lottery,  not  authorized  by  law  or  act  of  Parliament,  was,  ^^^  md  the 

•'  '^  .  i_  J  1  person  whose 

contraiy  to  the  form  of  the  statutes  in  such  case  made  and  name  should 
provided,  by  the  defendant  set  up,  kept  open,  and  exposed  ,f^  the^name 
to  be  played  and  drawn  at  by  lot,  at  and  in  a  certain  public  ^^  3ioSd* 
house  and  inn,  called  or  known  by  the  name  or  sign  of  the  be  entitled  to 
George  and  Gate,  situate  and  being  in  the  city  of  London,  from  the  entire 
under  and  subject  to  the  following,  amongst  other,  terms,  j^mLai  i^^ 
rales  and  regulations,  that  is  to  say,  that  the  adventurers  *«fy  ^*^   « 

.  .  .,  .  .  lO&llWnuS, 

snd  subscribers  in  and  to  the  said  game  might  consist  of  as  c.  17,  and 

many  as,  but  not  more  than  one  hundred  and  fifty-five  e.  119/and    '^ 

members;  that  each  of  those  adventurers  and  subscribers  J^f^^iff** 

should  contribute  and  pay  the  sum  of  1/.  for  his  play  ins  in  who  was  the 

*^  -^  r    J     o         winner,  conld 

not  reoorer  the 
*SKNmt  from  the  stakeholder  *.  also,  that  if  not  an  illegal  lottery,  it  was  an  illegal  bet :  ilso  that 
the  [Aet  did  not  amount  to  the  general  issue,  but  was  a  good  ploa  in  confession  and  ayoidanoe. 
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1845.        the  said  game,  and  the  chance  of  his  drawing  a  prize  therein; 
^^Tp^^"""*^    that  the  said  contributions  and  payments  should  be  made 
V.  to  the  defendant,  who  should  be  the  treasurer ;  that  before 

the  running  of  the  said  race,  the  name  of  each  one  of  the 
horses  entered  for  the  running  thereof  should  be  pat  on  a 
several  and  separate  card,  making  together  one  hundred 
and  fifty-five  cards,  and  that  all  of  those  cards  should  afte^ 
wards,  and  before  the  running  of  the  said  race,  be  placed 
in  a  box,  and  be  mixed  up  together  therein  in  one  general 
mass,  and  that  the  name  of  each  one  of  the  sud  several 
persons  respectively  who  had  become  adventurers  in  and 
subscribers  to  the  said  game,  should  be  put  on  a  several  and 
separate  card,  making  together  one  hundred  and  fifty-five 
cards,  and  that  all  of  those  cards  should  also,  before  the 
running  of  the  said  race,  be  placed  in  another  box,  and 
mixed  up  tc^ether  therein  in  one  general  mass,  and  that 
before  the  running  of  the  said  race,  two  disinterested 
persons  should  draw  the  said  cards  out  of  the  said  boxes  in 
the  following  manner,  that  is  to  say,  that  one  of  those  two 
persons  should  openly,  and  as  chance  should  direct,  fiist 
draw  out  of  the  said  box  containing  the  cards  with  the 
names  of  the  said  horses  so  put  thereon,  one  of  those  cards, 
and  then  the  said  other  of  the  said  two  disinterested  persons 
should  openly  and  as  chance  should  direct,  then  draw  oat 
of  the  said  other  box  containing  the  cards,  with  the  names 
of  the  said  adventurers  and  subscribers  put  thereon,  one  of 
those  cards,  and  that  the  said  two  disinterested  persons 
should  continue  drawing  in  that  manner  openly,  and  as 
chance  should  direct,  out  of  the  said  boxes,  the  whole  ot 
the  said  cards,  and  that  the  person  whose  name  was  on  tne 
said  card,  drawn  out  of  the  said  box  containing  the  cards 
wtth  the  names  of  the  said  adventurers  immediately  sue* 
ceeding  the  drawing  of  the  card  out  of  the  said  box  con- 
taining the  said  cards,  with  the  names  of  the  said  horses  so 
put  thereon  as  aforesaid,  on  which  card  was  put  the  name 
of  the  horse  that  on  the  running  of  the  said  race  shonkl  d0 
placed  as  the  winner  thereof  by  the  person  who  should  De 
the  judge  of  the  said  race,  should  be  entitled  to  receive 
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from^  and  be  paid  by  the  defendant,  the  prize  or  sum  of 
lOOil  out  of  the  monies  so  to  be  subscribed  and  deposited 
withj  and  pud  to  the  defendant,  as  treasurer  as  aforesaid, 
contrary  to  the  form  of  the  statutes  in  such  case  made  and 
provided.  And  further,  that  the  said  illegal  game  having 
been  so  set  up,  kept  open,  and  exposed  to  be  played  and 
drawn  in  manner  aforesaid,  the  pltuntifF,  and  divers,  to  wit, 
ooe  hundred  and  fifty-four  other  persons,  afterwards;,  to 
wit,  on,  &C.,  and  before  the  drawing  the  said  game  as 
hereinafter  mentioned,  according  to  the  said  terms,  rules 
and  regulations,  became  and  were  respectively  adventurers 
in  and  subscribers  to  the  stud  game,  to  the  amount  of  the 
aaid  sum  of  1  /.  each.  And  they  then,  as  such  adventurers  and 
aubscribers,  contributed  and  paid  the  said  sum  of  IL  each, 
and  the  amount  of  the  said  sums  so  contributed  and  paid 
by  them  as  aforesaid,  came  altogether  to  the  sum  of  1552., 
and  the  same  were,  in  pursuance  of  the  said  terms,  rules 
and  rqpilations,  on  the  said  days  and  times,  paid  to  and 
received  by  defendant  as  such  treasurer  as  aforesaid.  And 
farther,  that  afterwards  and  before  the  running  of  the  said 
nu^  in  pursuance  of  the  said  terms,  rules  and  regulations, 
and  in  furtherance  of  the  said  illegal  game,  the  name  of 
eadi  one  of  the  horses  entered  for  the  running  of  the  said 
race  was  put  on  a  several  and  separate  card,  making  together 
one  hnndred  and  fifty-five  cards ;  and  all  of  those  cards 
were  then  placed  in  a  box  and  mixed  up  together  therein 
in  one  general  mass,  and  the  name  of  the  plaintiff,  and  of 
each  one  of  the  said  several  other  persons  who  had  become 
adventorers  in  and  subscribers  to  the  said  game,  was  then 
also  put  on  a  several  and  separate  card,  making  tc^ether 
one  hnndred  and  fifty-five  cards,  and  that  all  of  those  cards 
were  then  placed  in  another  box,  and  mixed  up  together 
therein  inP  one  general  mass.  And  fiirther,  that  in  pur* 
9QSQoe  of  the  said  terms,  rules  and  regulations,  and  in 
fifftherance  of  the  said  illegal  game,  afterwards  and  before 
the  running  of  .the.  said  race,  to  wit,  on  the  day  and  year 
Ittt  afi>resaid,  two  disinterested  persons,  whose  names  are 
to  the  defendant  unknown,  then  respectively  drew  the  said 
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1845.  cards  respectively  out  of  the  said  boxes  in  the  manner  and 
form,  and  according  to  the  terms,  rules  and  regulations 
aforesaid,  that  is  to  say,  one  of  those  persons  then  openly 
and  as  chance  directed,  first  drew  out  of  the  said  box  con- 
taining the  cards  with  the  names  of  the  said  horses  so  pot 
thereon  as  aforesaid,  one  of  those  cards,  and  the  other  of 
the  said  two  persons  then  openly,  and  as  chance  directed, 
drew  out  of  the  said  other  box  containing  the  cards  with 
the  names  of  the  plaintifi^,  and  the  said  other  adventuren 
in  and  subscribers  to  the  said  game,  put  therein,  one  of 
those  cards,  and  the  said  two  disinterested  persons  then 
continued  drawing  in  that  manner  alternately,  openly,  and 
as  chance  directed,  out  of  the  said  boxes,  the  whole  of  the 
said  cards ;  and  on  that  occasion  one  of  the  said  two  dis- 
interested persons  then  drew  openly,  and  as  chance  directed, 
out  of  the  said  box  containing  the  said  cards  with  the  names 
of  the  said  horses  thereon,  according  to  the  said  tenn^ 
rules  and  regulations,  a  card  with  the  name  of  a  horse 
thereon,  to  wit,  a  horse  called  Running  Rein,  which  had 
been  and  was  proposed  and  entered  to  run,  and  was 
about  to  run  the  said  race;  and  then  immediately  suc- 
ceeding such  drawing,  the  said  other  disinterested  person 

drew  out  of  the  said  box,  containing  the  cards  with  the 

• 
names  of  the  plaintiff  and  the  said  other  adventurers  in 

and  subscribers  to  the  said  game,  according  to  the  said 

terms,  rules  and  regulations,  a  card  with  the  name  of  the 

plaintiff  thereon,  contrary  to  the  form  of  the  statutes  m 

such  case  made  and  provided.     And  the  defendant  further 

saith,  that  afterwards  and  before  the  commencement  of 

this  suit,  to  wit,  on,  &c.,  the  aforesaid  race  was  run;  and 

the  said  horse  called  Running  Rein,  whose  name  was  pot 

on  the  said  card  so  drawn  as  aforesaid,  was  in  the  running 

of  the  said  race  placed  by  one  Mr.  Clark,  the  person  who 

was  the  judge  of  the  said  race,  as  the  winner  thereof; 

whereby  the  plaintiff,  according  to  the  said  terms,  nilea 

and  regulations  of  the  said  illegal  game,  became  and  was 

entided  to  receive  from,  and  be  paid  by  the  defendant,  the 

said  sum  of  lOOL  out  of  the  monies  so  subscribed,  and 
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depoRited  with  and  paid  to  the  defendant  as  aforesaid.  1845. 
And  the  defendant  further  saith,  that  the  said  sum  of  99i,  alijobt 
paicel  of  the  monies  in  the  said  first  count  of  the  declaration  _,  ^- 
mentioned,  and  to  which  this  plea  is  pleaded,  was  and  is 
parcel  of  the  same  identical  sum  of  100/.  to  which  the 
plaintiff  became  and  was  entitled  under  the  terms,  rules 
and  r^alations  of  the  said  game,  to  receive  from  and  be 
paid  by  the  defend^t  as  aforesaid,  out  of  the  monies  so 
anbacribed  and  deposited  with  and  paid  to  the  defendant  as 
afinesaid,  and  not  any  other  or  different  sum  of  money, 
and  that  the  same  consists  wholly  and  exclusively  of  portions 
€t  the  contributions  and  monies  so  subscribed  and  paid  to 
and  received  by  the  defendant  as  aforesaid  from  the  said 
adventurers  in  and  subscribers  to  the  said  game,  other  than 
the  plaintiff;  and  that  the  said  sum  of  99il,  so  being  such 
parcel  as  aforesaid,  was  received  and  always  held  by  the 
defendant  as  such  treasurer  as  aforesaid,  and  due  to  the 
plaintiff,  and  to  which  he  was  entitled  as  aforesaid,  and  in 
manner  in  this  plea  mentioned,  and  not  otherwise  howso- 
ever, and  that  the  said  account  in  the  said  last  count  men- 
tioned to  have  been  stated  by  and  between  the  plaintiff 
and  the  defendant,  so  fJEU*  as  the  same  relates  to  the  said 
som  of  99il,  parcel  as  aforesaid,  and  to  which  this  plea  is 
pleaded,  was  stated  by  and  between  the  plaintiff  and  de-. 
fendant,  of  and  concerning  the  said  siim  of  99/.  so  received 
and  held  by  defendant  as  such  treasurer  as  aforesaid,  and 
not  for  or  concerning,  or  in  respect  of  any  other  monies,  or 
any  other  account  whatsoever.     Verification. 

Thudly,  as  to  the  sum  of  1/.  parcel,  &c.,  payment  of  that 
mm  mto  Court 

Demurrer  to  the  second  plea,  on  the  ground  that  the 
ntethod  of  determining  the  right  of  the  said  plaintiff  to  the 
monies,  as  to  which  the  said  second  plea  is  pleaded,  as  the 
same  is  stated,  set  forth  and  described  in  the  said  second 
pl^  was  not  an  illegal  game,  or  a  lottery  not  authorized 
by  law;  but  was  in  tact  a  mode  of  betting  by  each  of  the 
so  called  adventurers  or  subscribers  in  the  said  second  plea 
nientioned,  to  a  small  and  legal  amount,  or  stakes  in  that 
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1845.       behalf  upon  the  horse-raoe   therein  mentioned^  being  a 
^2^Rx     '^^'^^  horse-race:   and  also  that  the  said  second  plea 
^^•'  amounts  to  the  general  issue.     Joinder  in  demurrer. 

NOTT. 

Byks,  Serjt.,  in  support  of  the  demurrer.  The  defence 
set  up  by  the  plea  was  insufficient  in  point  of  law.  The 
&ct8  disclosed  by  it  did  not  constitute  an  illegal  transaction 
either  within  the  statutes  against  gaming  or  against  lotteries. 
First,  as  to  the  statutes  against  gaming.  In  order  to  con- 
stitute gaming  within  the  meaning  of  the  16  Car.  2,  c.  7, 
it  was  requisite  that  it  should  be  either  deceitful  or  exces- 
sive. The  language  of  the  preamble  in  sect.  1,  and  the 
enacting  part  of  sect  2,  shewed  this  to  be  the  object  of  the 
Legblature.  The  words  of  sect.  2  were,  if  any  person 
'^do  or  shall  by  any  fraud,  shift,  couseni^,  circumvention, 
deceit,  or  unlawful  device,  or  ill  practice  whatsoever,  in 
playing  at  or  with  cards,  dice,  tables,  tennis,"  &c.  The 
section  then  proceeded  to  enumerate  a  number  of  games, 
and  modes  of  gambling.  But  the  prior  part  of  the  clause 
shewed  that  the  manner  in  which  that  gaming  was  carried 
on  was  the  object  of  prohibition.  The  provbions  of  sect.  S 
only  prohibited  the  excess  of  gaming,  for  it  only  rendered 
illegal  any  play  exceeding  the  sum  of  lOOL  at  one  time  or 
jneeting.  The  provisions  of  the  16  Car.  2,  therefore,  could 
not  a£Pect  the  present  case,  as  there  was  neither  deceit  nor 
excess  disclosed.  In  Applegarth  v.  CoUey  (a),  the  Court 
of  Exchequer,  in  a  judgment  given  after  taking  time  to 
consider,  in  speaking  of  this  statute,  said^  **  the  statute  of 
Charles  2,  according  to  our  construction  of  it,  does  not 
make  illegal  all  gaming,  but  such  only  as  is  fraudulent  oit 
excessive."  This  was  a  clear  judicial  recognition  that  the 
view  now  described  was  correct  No  doubt  the  amount  of 
\0OL  was  reduced  to  IQl  by  9  Ann.  c  14,  s.  2,  and  the 
case  of  ShilUto  v.  JTieed  (ft)  decided  that  a  bet  exceeding 
lOL  on  a  legal  horse-race  was  illegal,  as  the  object  of  the 
Legislature  in  legalising  horse-races  by  13  Gea  2,  c.  19, 

/(a)  10  m  &  y.  723. 

/(ft)  7  Bing.  9f;  S.  C.  5  M.  &  P.  303. 
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and  18  Gca  2,  c.  34,  was  to  encourage  the  breed  of  horsed,  1845. 
by  affording  an  adequate  object  of  competition,  and  not  xiZwkt 
to  I^alise  betting  on  those  races.  Here,  however,  none  of  ^^' 
the  persons  who  were  engaged  in  the  transaction  disclosed 
by  the  plea,  could  lose  more  than  IL,  and,  therefore,  as  to 
amount,  the  bet  was  legal  Here  the  provisions  of  sect  5, 
9  Ann.  c.  14,  were  inapplicable,  for  they  only  prohibited 
deceitful  winning  by  gaming,  but  here  no  deceit  was 
suggested.  Was  then  the  present  case,  one  which  could  be 
held  to  come  within  the  meaning  of  the  acts  passed  against 
lotteries?  The  facts  which  appeared  on  the  face  of  the 
plea  shewed  this  to  be  a  sweepstakes  and  not  a  lottery.  A 
kttery  was  an  arrangement  between  the  parties,  by  which 
less  was  won  than  was  put  in,  but  here  all  that  was  put  in 
might  be  won.  The  person  setting  up  this  speculation  could 
not  gain  by  it  The  Legislature,  when  it  forbad  lotteries, 
dearly  meant  such  lotteries  as  would  be  productive  of  gain 
to  those  who  established  them.  Thus  the  10  &  11  Wm.  3, 
c.  17,  in  the  preamble  recited,  *' whereas  several  evil  dis- 
posed persons,  for  divers  years  last  past,  have  set  up  many 
mischievous  and  unlawful  games,  called  lotteries,"  &c., 
^and  have  thereby  most  unjustly  and  fraudulently  got 
to  themselves  great  sums  of  money  from  the  children  and 
servants  of  several  gentlemen,"  &c.  The  12  Geo.  2,  c.  28, 
8. 1,  recited  the  statute  of  10  &  11  Wm.  3,  c.  17,  and  then 
proceeded  to  make  provision  for  the  prevention  of  such 
lotteries  as  would  be  productive  of  gain  to  the  keepers  of 
them.  Here,  however,  no  gain  could  be  made,  and,  con- 
seqaendy,  the  case  did  not  come  within  the  provision  of 
the  statutes.  It  was  also  to  be  observed,  that  here  the 
detennination  of  the  bet  depended  not  on  the  drawing  of 
tbe  names  from  the  place  of  deposit,  but  on  the  event  of  a 
kgal  race.  This  circumstance  took  the  case  out  of  the 
operation  of  the  statutes.  The  plea  too  was  defective  in 
point  of  form.  It  stated  the  supposed  illegal  arrangement 
to  have  been  made  previous  to  making  the  deposit  of  the 
money.  In  effect,  therefore,  it  decided  the  existence  of  the 
oootract,  and,  consequently,  the  defendant  never  received 
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1845.       the  money  sought  to  be  recovered  to  the  use  of  the  pbuntifil 
^J]J]J^^    The  plea,  therefore,  amounted  to  the  general  issue* 


9. 
NUTT, 


Chcamell,  Seijt,  contriL  The  contract  alleged  in  this 
plea  was  to  pay  money  in  pursuance  of  what  amounted  to 
such  a  lottery  as  came  within  the  meaning  of  the  10  &  11 
Yfm.  3,  c  17,  and  42  Geo.  3,  c.  119.  If  the  e£Pect  which 
such  a  lottery  as  the  present  was  likely  to  produce  was 
considered,  it  clearly  was  the  same  as  appeared  by  the 
preamble  of  the  former  statute  to  be  contemplated  by  the 
Legislature.  It  was  calculated  to  produce  ^*  the  ruin  and 
impoverishment  of  many  families,"  as  much  as  any  which 
that  statute  was  intended  to  repress ;  and  the  latter  part  of 
sect  1  of  that  statute  declared  all  such  lotteries  *'  to  be 
common  and  public  nuisances."  Such  a  lottery  was  then 
clearly  ill^al  by  the  10  &  1 1  Wm.  3.  Then  by  42  Gea  3, 
c  119,  &  1,  similar  evils  to  those  recited  in  10  &  11  Wm.  S, 
were  set  forth  in  the  preamble,  and  it  was  then  provided, 
^*that  all  such  games  or  lotteries,  called  Little  Goes,  shall,  from 
and  afler  the  passing  of  this  act,  be  deemed  and  are  hereby 
declared  common  and  public  nuisances,  and  against  law." 
The  fact  of  the  proprietors  gaining  or  losing  by  the  specu- 
lation was  not  material,  as  the  evil  intended  to  be  prevented 
was  the  spirit  of  gambling,  which  was  equally  ruinoofl, 
whether  the  owner  of  the  lottery  gained  or  not  Then,  if 
there  was  any  doubt  as  to  its  being  a  lottery  within  the 
meaning  of  the  statutes,  it  was  at  least  an  illegal  bet,  since 
the  successful  party  would  necessarily  win  more  than  lOL, 
and  the  aggregate  of  the  losing  parties  to  the  transaction 
would  lose  more.  It  was,  in  fiu^t,  a  bet  of  154iL  by  all  the 
contributors  except  one,  with  that  one.  The  case  of 
ShilUto  V.  TAeed{a\  was  a  clear  authority  to  shew  that  such 
a  bet  was  illegal  Then  as  to  the  objection  to  the  form  of 
the  plea.  The  case  of  Martin  v.  Smith  (&),  shewed  that 
such  a  defence  could  not  be  available  under  the  plea  of  noo 
assumpsit    There  was  here  a  prim&  &cie  receipt  of  the 

^  (a)  7  Bing.  405 ;  S.  C.  5  M.    /  {b)  4  Bing.  N.  C  436 ;  S.  C. 
&  P.  303.  6  Scott,  268 ;  6  Dowl.  639. 


Ttamrr  term,  9  vict.  J4l 

money  in  question  to  tiie  use  of  the  plamti£P,  whidi  coiild        '^^^* 
only  be  met  by  pleading  specially  the  illegality.  iUx^^ 


Byks,  Seijt,  replied 

Cur.  adv.  vtdt. 

TniDALy  C.  Ji-^Tfais  was  an  action  for  money  had  and 
received:  the  plea  states  that  a  race  was  about  to  be  run ; 
that  an  ill^al  game  called  a  lottery,  not  authorized  by  law 
or  act  of  Parliament,  was  set  up  by  the  defendant  for  certain 
sobeeribers  of  IL  each,  to  be  paid  to  the  defendant,  under 
regulations  which  amounted  in  substance  to  this,  that  the 
Bubflcriber  whose  name  should  be  drawn  out  of  a  box  next 
after  the  name  of  the  horse  was  drawn  out  of  another  box, 
which  horse  should  be  placed  first  in  the  nice,  should  be 
entitled  to  receive  from  the  defendant  lOOil  The  plea 
alleges  that  the  subscriptions  were  paid  by  the  plainti£P  and 
others  to  the  defendant,  and  that  the  plainti£P  under  the 
regulations  became  entitled  to  the  sum  on  demand* 

To  this  plea  there  Was  a  demurrer,  and  in  support  thereof 
it  was  contended  before  us  on  the  part  of  the  plaintiff,  that 
the  statutes  for  the  suppression  of  lotteries  were  to  b^ 
restricted  in  their  construction  to  lotteries  of  the  same 
description  with  those  mentioned  in  the  respective  pre^ 
ambles  thereto,  or  at  least  to  lotteries  in  which  an  unfeir 
advantage  Was  taken ;  and  that  they  did  not  render  illegal 
the  lottery  in  question,  which,  as  far  as  appeared,  was 
perfecdy  fair. 

We  are  of  opinion,  however,  that  those  statutes  are  not 
to  be  so  restricted ;  but  that  on  the  contrary,  effect  is  to  be 
given  to  the  clear  words  of  general  prohibition  contained  in 
them ;  and  that  the  lottery  in  question  is  illegal 

The  10  &  11  Wm.  3,  c.  17^  recites  the  mischiefe  from 
certain  lotteries  under  colour  of  certain  patents  and  grants; 
and  then  enacts,  not  only  that  all  such  lotteries,  but  also 
that  aU  other  lotteries  are  nuisances,  and  imposes  a  penalty 
on  all  persons  who  shall  draw  at  any  lottery. 

vou  m.  B  n.  &  t. 
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1845.  The  42  Geo.  3,  c.  119,  recites  the  mischiefe  from  certain 

Allpobt     lotteries  called  Little  Goes,  and  enacts,  that  any  person  who 
^-  shall  keep  any  place  to  keep  open  any  lottery  called  a  Little 

Go,  or  any  other  lottery  wliatsoever  not  authorized  by  act  of 
ParUamerU^  shall  forfeit  500/. ;  and  we  think  it  woald  be  in 
contravention  of  the  express  words  and  clear  intention  of 
these  statutes,  if  we  held  the  lottery  in  question  can  be 
excepted  from  the  operation  of  these  very  general  words. 

It  was  also  contended,  that  the  plaintiff's  cause  of  action 
^afl  not  derived  from  a  lotteiy,  but  was  more  property  in 
the  nature  of  a  bet  of  a  less  sum  than  102.  upon  a  lawfiil 
race,  and  upon  that  ground  was  to  be  considered  a  lawful 
wager. 

We  are  of  opinion,  however,  that  this  ground  cannot  be 
maintained ;  both  because  it  appears  in  the  plea  that  the 
plaintiff's  cause  of  action  depends  entirely  on  the  lotteiy, 
and  also  because  even  admitting  the  cause  of  action  to  arise 
from  a  bet  virithout  a  lottery,  the  plaintiff  could  not  by  law 
recover  the  sum  in  question,  it  being,  if  a  bet,  a  bet  by 
which  he  will  recover  the  sum  of  10021  Bat  as  we  shall 
have  occasion  to  consider  this  precise  question  more  fully 
in  the  case  of  Thorpe  v.  Coleman^'  in  which  we  propose  to 
give  judgment  this  day,  it  will  be  unnecessary  to  enlarge 
upon  it  at  present. 

The  plea,  therefore,  as  it  appears  to  us,  shews  that  the 
cause  of  action  was  illegal  by  statute ;  and  the  objection 
taken  in  aigument  that  the  plea  amounted  to  the  general 
issue,  and  was  therefore  bad  upon  that  ground,  cannot  be 
supported.  For  as  the  plea  sets  up  the  illegality  of  the 
transaction,  a  special  plea  is  necessary  under  the  New  Rules. 
Consequently,  under  the  New  Rules,  a  special  plea  was 
necessary,  and  cannot  be  held  to  amount  to  the  general 
issue.  The  defendant,  therefore,  is  entitled  to  judgment  in 
his  favour. 

Judgment  for  the  Defendant 
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ORDER  OF  THE  JUDGES. 

I2th  June,  1845. 

*'We  have  considered  the  ineaDs  best  calculated  to 
prevent  parties  from  fraudulently  obtaining  Judges'  orders 
for  signing  judgment,  and  recommend  that  the  following 
precautions  be  adopted  :— 

^'That  all  written  consents,  upon  which  such  orders  are 
obtained,  shall  be  preserved  in  the  chambers  of  the 
respective  Courts. 

^That  in  actions  where  the  defendant  has  appeared  by 
attorney,  no  such  order  be  made,  unless  the  consent  of  the 
defendant  be  given  by  his  attorney  or  agent. 

^That  where  the  defendant  has  not  appeared,  or  has 
appeared  in  person,  no  such  order  be  made,  unless  the 
defendant  attend  the  Judge,  and  give  his  consent  in 
person,  or  unless  his  written  consent  be  attested  by  an 
attorney  acting  on  his  behalf;  but  we  think  that  these 
precautions  are  unnecessary,  where  the  defendant  is  a 
banister,  conveyancer,  special  pleader,  or  attorney. 

*'We  think  that  Sunday  ought  to  be  counted  as  one  of 
tbe  four  days  between  the  delivery  of  paper  books  and  the 
day  of  aigument^  except  it  be  the  last,  when, it  is  to  be 
omitted,  according  to  the  general  rule.** 


B  2 
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COURT    OF    EXCHEQUER. 


fiAU^atlmaa  Ctnn. 


IN  THE  NINTH  YEAR  OF  THE  REIQN  OF  VICTORU- 


1845*    t/^^-  /»  ft^y^/^^  '        In  re  Barber. 

J.  HIS  was  a  rule  calling  on  an  attorney  to  shew  cause 
why  his  bill  of  costs  should  not  be  referred  to  the  Master 
for  taxation.  The  bill  in  question  was  for  business  done 
upon  the  retainer  of  the  surveyor  of  highways  for  the 
township  of  Rastwick,  in  the  parish  of  Halifiuc,  in  the 
county  of  York,  in  defending  certain  indictments  preferred 
*  WW  ^^^^^  ^^  township.  The  Manchester  and  Leeds  Railway 
is  paid,  are  not  Company  and  other  persons  who  were  a  majority  of  the 
ri^^toVay     rate-payers  within  the  township,  had  taken  out  a  summons 

t^e^Sle  t£m  ^^  ^^  ^^®  ^^^^'  ^^^^*^  ^^  ^^^^  ^^^^®  Coleridge,  J.,  who 
to  apply  for      dismissed  the  application,  on  the  ground  that  the  6  &  7  Vict 

Its  taxation,  «.<«     i*  i  «  «  rm  i 

under  the        c  73,  did  not  apply  to  the  case.     The  present  rule  was  m 
c.  73.  consequence  obtained. 


Where  an 
attorney  is 
retaineahy 
a  surveyor 
aetinff  under 
the  Highway 
Act,  the 
parties  who 
contrihute  to 
a  rate  out  of 
which  the 


Martin  and  Addison  shewed  cause.  First,  this  Court 
has  no  jurisdiction  to  tax  a  bill  for  business  done  on  the 
Crown  side  of  the  Court  of  Queen's  Bench.  The  37th 
section  of  the  6  &  7  Vict  c.  73,  enacts,  that  *'upon  the 
application  of  the  party  chargeable  by  such  bill," — "  it  shall 
be  lawful,  in  case  the  business  contained  in  such  bill,  or 
any  part  thereof,  shall  have  been  transacted  in  the  High 
Court  of  Chancery,  or  in  any  other  Court  of  Equity,  or 


Baebee. 
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in  any  matter  of  bankruptcy  or  lunacy^  or  in  case  no  ^^^fVi 
part  of  such  business  shall  have  been  transacted  in  any  in  ^ 
Court  of  law  or  equity,  for  the  Lord  High  Chancellor 
or  Master  of  the  Rolls,  and  in  case  any  part  of  such 
business  shall  haye  been  transacted  in  any  other  Oourt,  for 
the  Courts  of  Queen's  Bench,  Common  Pleas,  Exchequer, 
Court  of  Common  Pleas  at  Lancaster,  or  Court  of  Pleas 
at  Durham,  or  any  Judge  of  either  of  them,  and  they  are 
hereby  respectiyely  required  to  refer  such  bill,  and  the 
demand  of  such  attorney  or  solicitor,  executor,  adminis- 
trator, or  assignee,  thereupon  to  be  taxed  and  setded  by 
the  proper  officer  of  the  Court  in  which  such  reference 
shall  be  made,  without  any  money  being  brought  into 
Court,'  &c.  The  reasonable  meaning  of  the  word  ''re- 
spectively*  is,  that  the  bill  shall  be  taxed  by  that  particular 
Court  in  which  the  business  is  done.  Perhaps  a  Judge  at 
Chambers  may  have  a  general  jurisdiction,  but  it  is  not  so 
with  the  Court.  [Parke,  B, — ^That  section  is  founded  on 
the  23rd  section  of  the  2  Geo.  2,  c.  23,  which  enacts, 
^that  upon  application  of  the  party  or  parties  chargeable 
by  such  bill,  or  of  any  other  person  in  that  behalf  authorized, 
HDto  the  said  Lord  High  Chancellor,  or  the  Master  of  the 
Rolls,  or  unto  any  of  the  Courts  aforesaid,  or  unto  a  Judge 
or  Baron  of  any  of  the  said  Courts  respectively,  in  which 
the  business  contained  in  such  bill,  or  the  greatest  part 
thereof  in  amount  or  value,  shall  have  been  transacted,"  &c. 
The  words  "  in  which  the  business  contained  in  such  bill, 
or  the  greatest  part  thereof  in  amount  and  value,"  are 
dropped  in  the  statute  of  Victoria ;  it  therefore  seems  as  if 
the  Legislature  meant  to  give  a  general  jurisdiction  to  all 
the  Courts ;  for  if  they  had  intended  to  limit  the  jurisdiction 
to  the  Court  in  which  the  business  was  done,  they  woiild 
have  used  the  same  words  as  in  the  2  Geo.  2.]  Secondly, 
the  surveyor  of  the  highways,  and  not  the  rate-payer,  is 
entided  to  apply  to  have  the  bill  taxed.  The  6  &  7  Vict. 
^  73,  8.  37,  requires  the  bill  to  be  referred  for  taxation 
**  upon  the  application  of  the  party  chargeable  with  such 
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1845.  bilL"  Though  the  rate-payers  would  ultiniately  defray  the 
^"T^^""^  costs,  they  are  not  the  "  parties  chargeable"  with  the  bilL 
Barbeb.  [Ptdlock,  C.  B. — ^Is  there  any  instance  of  the  creditors  of  a 
bankrupt  requiring  the  taxation  of  the  bill  of  the  solicitor 
to  the  fiat  when  the  assignees  have  expressed  themselves 
satisfied  with  it  ?  Alderson^  B. — ^How  can  it  be  said  that 
the  rate-payers  are  the  persons  liable  to  pay  the  bill?  the 
aigument  must  go  to  this  length,  that  every  person  who 
pays  taxes  may  apply  to  tax  the  bill  of  the  solicitor  of  taxes.] 

Knmoles  and  Hoggins^  in  support  of  the  rule.  The  Court 
has  jurisdiction  to  refer  the  bill  for  taxation*  [Pollock, 
C.  B. — Assuming  that  to  be  so,  how  are  the  rate-payers 
entitled  to  ask  for  it  ?]  The  object  of  the  Legislature  was 
to  increase  the  facilities  for  taxing  bills*  Admitting  that 
the  d7th  section  extends  only  to  applications  by  the  party 
chargeable,  that  is,  the  party  legally  liable,  the  38th  section 
will  include  this  case.  That  section  enacts,  *^  that  where 
any  person,  not  the  party  chargeable  with  any  such  bill 
within  the  meaning  of  the  provisions  herein-befoire  con- 
tained, shall  be  liable  to  pay  or  shall  have  paid  such  biU 
either  to  the  attorney  or  solicitor,  his  executor,  administrator, 
or  assignee,  or  to  the  party  chargeable  with  such  bill  as 
aforesaid,  it  shall  be  lawful  for  such  person,  his  execuUx', 
administrator,  or  assignee,  to  make  such  application  for  a 
reference  for  the  taxation  and  settlement  of  such  bill  as  the 
party  chargeable  therewith  might  himself  make,  and  the 
same  reference  and  order  shall  be  made  thereupon,  and 
the  same  course  pursued  in  all  respects,  as  if  sudx  appli- 
cation was  made  by  the  party  so  chargeable  with  such  bill 
as  aforesaid,"  &c.  The  persons  who  form  a  fund  out  of 
which  the  bill  is  paid,  arc  parties  'liable  to  pay"  within 
the  spirit  and  equity  of  that  section.  The  surveyor  has  no 
interest  in  the  matter,  but  the  rate-payers  have  a  right  to 
.  see  that  the  monies  levied  on  them  are  properly  expended. 
[Aldersony  B. — You  would  read  the  section  as  if  it  were 
thus,  *^  that  where  any  person  not  the  party  chargeable 
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sMI  be  liable  to  pay  or  shall  have  paid  the  bill,  or  any        1845. 
part  thereof r    Rdfty  B. — Would  each  rate-payer  have  a    ^"""J^'^7^ 
light  to  apply?]     The  object  would  be  attained  by  one      Baebeb. 
taxation.    This  case  is  not  distinguishable  from  that  of  a 
cestui  que  trust,  who  is  enabled  by  the  39th  section  to 
apply  for  a  taxation  of  the  bill  with  which  his  trustee  is 
chaigeable.     Under  the  38th  section  it  has  been  held  that 
a  mortgagor  is  entided  to  an  order  for  taxation  of  the 
mortgagee's  bill  of  costs ;  In  re  Carew  (a). 

Pollock,  C.  B. — The  rule  must  be  dischaiged.    As  to 

the  question  whether  this  Court  has  jurisdiction  to  refer 

the  bill  for  taxation,  I  give  no  opinion.     With  respect  to 

the  other  point,  it  is  contended  by  the  counsel  who  seek  to 

support  the  rule,  that  under  the  38th  or  39th  sections  we 

ought  to  direct  this  bill  to  be  taxed.     The  case  of  In  re 

Carew,  which  has  been  cited,  where  an  attorney's  bill  of 

costs  was  taxed  on  the  applic^on  of  a  mortgagor,  shews 

that  to  be  one  instance  in  which  the  38th  section  applies. 

The  39th  section  applies  only  to  the  case  of  trustees  and 

their  cestui  que   trusts;  so  that  the  question  really  isf, 

whether  a  person  who  contributes  as  a  rate-payer  to  a  fund 

out  of  which  an  attorney's  bill  is  to  be  paid,  is,  within  the 

38th  section,  a  person,  *^  not  the  party  chaigeable"  with  the 

bill,  but  '^liable  to  pay"  such  bill  to  the  attorney,  or  to  the 

party  chargeable  with  it.    It  appears  to  me  that  it  cannot 

be  said  that  such  a  case  is  either  within  the  language  or 

the  spirit  of  the  section.  That  it  is  not  within  the  language 

appears  to  me  quite  plain;  for  a  party  who  contributes  to 

a  food  out  of  which  a  bill  is  to  be  paid,  is  not  a  person 

chargeable  or  liable  to  pay  the  bill,  but  only  liable  to  pay 

a  rate  out  of  which  perhaps  the  money  is  to  come  by  which 

the  bill  is  paid.     So  much  for  the  language.     As  to  the 

spirit  of  the  act,  I  can  hardly  imagine  that  it  could  have 

been  mtended  to  give  to  persons  having  this  species  of 

interest  a  right  to  have  the  bill  taxed,  without  some  express 

(a)  Coram  the  Master  Of  the  Rolls,  December  12,  1844. 
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1845.  provision  to  that  effiect,  and  some  mode  in  which  it  was  to 
be  carried  out  with  reference  to  the  cases  which  mi^t 
arise.  In  tnithi  there  are  other  modes  provided  by  which 
these  rate-payers  may  be  protected;  namely,  by  applica- 
tion to  the  magistrates  in  sessions,  who  have  to  allow  the 
accounts  of  the  surveyor.  If  the  magistrates  violate  that 
duty,  It  is  not  to  be  remedied  by  this  Court  granting  a 
taxation  of  the  bill.  For  these  reasons  I  concur  in  opinion 
with  my  Brother  Coleridge, 

,pABKB,  B. — ^I  agree  with  the  view  taken  by  the  Lord 
Chief  Baron,  and  do  not  think  it  necessary  to  pronounce 
any  decision  whether  under  the  37  th  section  this  Court 
has  power  to  order  the  bill  .to  be  taxed ;  but  I  am  stroi^ly 
disposed  to  think  that  a  common  authority  is  given  to  all 
the  Courts.  As  to  the  other  point,  it  seems  that  the  fund 
in  the  hands  of  the  surveyor  consists  partly  of  the  con- 
tributions of  the  rate-pay^  already  made,  and  partly  of 
rates  which  he  is  empowered  to  make,  under  the 
5  &  6  Wm.  4,  c.  50,  s.  27 ;  and  it  appears  to  me,  that 
upon  the  proper  construction  of  the  6  &  7  Vict.  c.  73,  s.  38, 
a  party  liable  to  contribute  to  a  fund  out  of  which  an  at- 
torney's bill  is  to  be  paid,  is  not  a  person  '*  liable  to  pay"  the 
bill,  and  that  on  that  ground  the  rule  must  be  dischai^ged. 

Aldebson,  B. — I  am  of  the  same  opinion.  A  rate-^yer 
is  not  one  of  those  persons  who  is  liable  to  pay,  or  who  has 
paid  the  bill  to  the  attorney  or  surveyor.  That  he  is  not 
liable  to  the  attorney,  is  too  clear  for  argument.  Nor  is  he 
liable  to  the  8urveyor>  unless  the  bill  has  been  aDowed  by 
the  justices  in  session.  The  parties  are  not  without  remedy, 
for  if  they  have  any  real  ground  for  taxation,  it  is  their 
duty  to  apply  to  the  magistrates  at  the  time  when  the  sur- 
veyor is  passing  his  accounts ;  and,  if  a  proper  case  were 
made  out,  the  magistrates  would  neglect  their  duty  if  they 
allowed  the  accounts  to  pass,  unless  the  surveyor  undertook 
(p  ])ave  the  bill  taxed, 
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RoLFRy  B. — ^I  am  of  the  same  opinion.     All  thai  my       1845. 
attention  is  at  present  directed  to  is  the  27th  section  of  the     ^^'J^^^^ 
Highway  Act,  (5  &  6  Wm.  4,  c.  50),  which  enables  the      BABBsa. 
smreyor  to  make  a  rate,  which,  with  other  small  sums, 
form  the  fiind  over  which  he  has  a  control  The  suggestion 
of  counsel  is,  that  the  rate-payers  are  interested  in  all  pay- 
ments made  by  the  surveyor.     But  the  case  is  provided 
for  by  the  44th  section,  which  requires  •*  that  within  four- 
teen days  after  the  election  or  appointment  of  surveyor  as 
herein  directed,  the  accounts  as  aforesaid  made  in  writing, 
and  signed  by  the  surveyor,  district  surveyor,  or  assistant 
surveyor  for  the  year  preceding,  of  all  monies  received  and 
disbursed  by  virtue  of  this  act,  ending  on  the  day  of  the 
election  or  appointment  of  surveyor,  shall  be  made  up, 
balanced,    and    laid    before    the    parishioners    in  vestry 
assembled,  who  may,  if  they  think  fit,  order  an  abstract 
diereof  to   be  printed  and   published;  and  within  one 
calendar  month  after  the  election  or  appointment  of  sur- 
veyor as  herein  directed,  the  said  accounts  shall  be  signed 
by  the  surveyor,  district  surveyor,  or  assistant  surveyor  for 
the  year  precedii^  and  laid  before  the  justices  of  the  peace 
at  a  special  session  for  the  highways,  holden  at  the  place 
nearest  to  the  parish  or  district  for  which  such  surveyor 
shall  have  been  appointed;  and  such  justices  are  hereby 
anthorized  and  required  to  examine  him  as  to  the  truth  of 
the  said  accounts,  or  of  any  charge  contained  therein:  pro^ 
▼ided  always,  that  if  any  pers^p"  t^hargeable  to  the  rate 
anthorized  to  be  made  by  this  act  has  any  complaint  against 
soch  accounts,  or  the  application  of  the  monies  received  by 
the  said  surveyor,  it  shall  be  lawftil  for  any  such  inhabitant 
to  make  his  complaint  thereof  to  such  justices  at  the  time 
of  the  verification  of  such  accounts  as  aforesaid ;  and  the 
said  justices  are  hereby  required  to  hear  such  complaint, 
and,  if  they  shall  think  fit,  to  examine  such  surveyor  upon 
oath,  and  to  make  such  order  thereon  as  to  them  shall  seem 
meet"    Now,  suppose  a  proper  case  made  out,  shewing 
that  the  surveyor  is  either  about  to  pay  or  has  paid  the  bill, 
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1845.  without  submitting  it  to  proper  taxation,  the  consequence 
In  re  would  be,  that  the  justices  would  not  pass  the  aoooonts 
Babbbb.  until  the  surveyor  had  got  the  bill  taxed.  If  we  were  to 
hold  that  parties  thus  interested  were  entitled  to  apply  to 
have  the  bill  taxed,  it  would  lead  to  difficulties  insur* 
mountable;  because,  as  my  Brother  Parke  observed,  the 
fund  in  the  surveyor's  hands  is  not  made  up  of  the  contri- 
butions of  the  current  year  alone,  but  also  of  the  balance 
of  the  preceding  year,  and,  for  aught  we  know,  that  balance 
may  be  sufficient  to  pay  the  bill. 

Rule  dischaiged,  with  costs. 


t/C  /^  ^ilrfy^i»et>  Slaney  w.  Sidney  and  Others. 

The  first  A.  THER  TON,  on  behalf  of  the  defendants,  moved  for  a 

section  of  tho 

iDterpleader  rule  under  the  first  section  of  the  Interpleader  Act, 
wly  to  the*  (1  *^  2  Wm.  4,  c.  58),  and  also  to  stay  proceedings  in  this 
case  of  a  party    eause,  and  in  another  action  browrht  by  other  plain  tiffi 

sued  by  one  ^  ^^  .^  r  ^ 

peraon  for  the    against  the  same  defendants.  It  appeared  from  the  affidavits 

Drice  of  foods 

and  by  another  that  the  defendants  had  agreed  to  purchase  certain  chests 
themsel^e^     of  tea,  the  warrants  for  which  were  made  out  in  the  name 

of  the  plaintiff  in  this  action.  Before  the  defendants  paid 
fer  the  tea,  they  were  served  with  a  notice  from  the  plainti£& 
in  the  other  action,  that  the  tea  warrants  belonged  to  them, 
and  were  improperly  oM||^ed  from  their  possession,  and 
requiring  the  defendants  not  to  pay  the  price  to  the  vendcMr. 
Subsequently  the  two  actions  were  commenced,  the  one  by 
the  present  plaintiff  in  debt  for  the  price  of  the  tea,  and 
the  other  by  the  claimants  in  trover,  for  the  conversion  of 
the  warrants.  It  was  submitted,  that  as  the  defendants 
were  willing  to  pay  the  money  into  Court,  they  were 
entitled  to  relief  under  the  Interpleader  Act  [PMock, 
C.  B. — This  subject  was  partly  discussed  in  Farr  v.  Ward  (a), 

/  (a>  2  M.  &  W.  844. 
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Martm^  amicus  curias,  mentioned  the  case  of  Crawshay  v. 
ThomUni{ii^ 

Pollock,  C,  R — ^In  James  v.  Pritchard  (i),  a  rule  was 
granted  under  circumstances  not  yeiy  dissimilar  in  principle 
from  the  present  case.  There  the  plaintiff  sold  to  the 
defendant  a  rick  of  hay  which  had  belonged  to  a  deceased 
person.  Administration  of  the  effects  of  the  deceased  was 
afterwards  granted  to  a  third  party,  who  claimed  from  the 
defendant  the  price  of  the  hay.  This  Court  having  granted 
a  nile,  decided  that  the  case  did  not  come  within  the 
bterpleader  Act  In  the  present  case,  I  was  at  first  dis- 
posed to  take  the  view  which  the  Court  there  took  when 
they  granted  the  rule ;  but  I  concur  with  the  rest  of  the 
Court  in  thinking  that  the  case  is  not  within  the  statute. 

Parke,  B. — Here  the  parties  cannot  interplead,  for  they 
do  not  claim  the  same  thing;  the  one  seeks  to  have  the 
benefit  of  a  contract^  and  the  other  the  subject-matter  of  it 
The  plaintiff  in  this  action  claims  the  price  agreed  to  be 
paid,  which  may  be  ten  times  the  value  of  the  goods^  while 
the  platntifis  in  the  other  action  only  claim  their  real  value. 
A  person  may  make  an  imprudent  bargain,  and  agree  to 
pay  100/.  for  what  is  not  really  worth  201 

Aldebson,  B. — The  Interpleader  Act  was  intended  as  a 
substitute  for  the  old  mode  of  obtaining  relief  by  bill  in 
equity.  Now,  it  is  perfectly  clear,  that  in  a  case  like  this, 
there  could  have  been  no  interpleader  in  equity. 

Rule  refused. 
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(fl)  2  Myl.  &  Cr.  1. 
*<    {b)  8  Dowl.  890;  S-  C.  7  M.  &  W.  216. 
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cfC  /±^^lKj2<tJL  EwABT  V.  Jones. 

TrespaM  will     JL  RESPASS  for  assEult  and  false  imprisonment, 
apldniiiwho,      ^\&^  of  justification  under  a  writ  of  capias  ad  sads- 
tIikMa*<S?*^'  faciendum,  issued  on  a  judgment  obtained  by  the  now 
fendant  in        defendant  against  the  now  plaintiff. 

a  d«bt  in  Replication :  that  after  the  recovering  of  the  said  judg- 

wh^tte         ment,  and  before  the  said  time  when,  &c.,  the  plaintiff  was 
latter  hai  been  ^  prisoner  in  actual  custody  within  the  walls  of  a  certain 

diicharffed  ^  -^ 

under  the  Irish  prison  in  that  part  of  the  United  Kingdom  of  Great  Britain 

Bat  if  the  *  <^d  Ireland  called  Ireland,  to  wit,  in  the  public  gaol  of  the 

Ec^w'wie  cou^^^^y  of  Antrim,  upon  process  for  and  by  reason  of  a 

P"*.^.","**  certain  debt  and  costs  at  the  suit  of  one  J.  M.,  and  being 

he  18  liable  to  ,  ••... 

an  action  on  such  prisoner  the  now  plaintiff  did,  within  fourteen  days 
next  after  the  commencement  of  the  said  actual  custody  c^ 
her  the  now  plaintiff,  to  wit,  on,  &c.,  duly  and  according 
to  the  direction  and  provisions  of  a  certain  statute  made 
and  passed,  &c.,  intituled,  **  An  Act  to  continue  and  amend 
the  laws  for  the  relief  of  insolvent  debtors  in  Ireland," 
apply  by  petition  in  a  summary  way  to  the  Court  for  the 
Relief  of  Insolvent  Debtors  in  Ireland,  for  her  discharge 
fiom  such  custody  according  to  the  provisions  of  the  said 
act,  which  said  petition  was  then  duly  subscribed  by  her, 
the  now  plaintiff,  and  contained  all  such  matters  and  things 
as  are  required  by  the  said  act,  and  was  forthwith,  to  wit, 
on,  &c.,  filed  in  the  said  Court  pursuant  to  the  directions 
in  the  said  act  contained :  and  the  plaintiff  further  says, 
that  upon  the  filing  by  her  of  the  said  petition,  and  before 
the  said  time  when,  &c.,  to  wit,  on,  &c.,  the  said  Court 
by  a  certain  order  then  made  by  the  said  Court,  in  pursu- 
ance of  and  according  to  the  provisions  of  the  said  act  of 
Parliament,  ordered  that  all  the  real  and  personal  estate 
and  efiects  of  the  now  plaintiff,  both  within  this  realm  and 
abroad,  except  the  wearing  apparel,  bedding,  and  other 
necessaries  of  the  now  plaintiff,  and  the  working  tools  and 
implements  of  the  now  plaintiff,  not  exceeding  in  the  whole 
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the  yaloe  of  ISL,  and  all  the  future  estate,  right,  titte,        1845. 

interest,  and  trust  of  the  now  plaintiff,  in  or  to  any  real  or       ewam 

perBonal  estate  and  effects  within  the  realm  or  abroad,        .  <'• 

.  •  •  •  .  Jones. 

which  the  now  plaintiff  might  purchase,  or  which  might 

re?ert,  descend,  or  be  devised  or  bequeathed,  or  come  to 

her  before  she  should  become  entitled  to  her  final  discharge 

in  pursuance  of  the  said  act,  «id  according  to  the  adjudica^" 

tion  to  be  thereafter  made  in  that  behalf,  or  in  case  the  now 

plamtiff  should  obtain  her  full  discharge  from  custody 

without  any  adjudication  being  made  by  the  said  Court 

there,  before  the  now  plaintiff  should  be  fully  discharged 

fifom  custody ;  and  all  debts  due  or  growing  due  to  the  now 

plaintiff,  or  to  be  due  to  her  before   such  discharge  as 

aforesaid,  should  be  vested  in  one  J.  S.,  who  was  then  the 

pnmsional  assignee  of  the  said  Court,  which  said  order  was 

then,  to  wit,  on,  &c.,  duly  entered  of  record  in  the  said 

Court,  as  by  the  said  order,  reference  being  thereunto  had, 

will  more  fully  appear,  and  notice  of  the  said  order  was,  to 

wi^  on,  &c.,  duly  published  according  to  the  directions  of 

the  said  Court    And  the  plaintiff  further  saith,  that  after 

the  making  of  the  said  vesting  order,  and  before  the  said 

time  when,  &c.,  to  wit,  on,  &c.,  and  within  the  space  of 

fourteen  days  next  after  the  said  vesting  order  had  been  so 

made  as  aforesaid,  the  now  plaintiff  did  deliver  into  the 

said  Court  for  the  Relief  of  Insolvent  Debtors  in  Ireland,  a 

schedule  containing  a  full  and  &ir  description  of  the  now 

plaintiff  as  to  her  name,  trade,  and  profession,  together 

with  her  last  usual  place  of  abode,  and  the  places  where  she 

had  resided  during  the  times  her  debts  were  contracted, 

and  also  a  full  and  true  description  of  all  debts  due  or 

growing  due  from  her  at  the  time  of  making  such  order, 

and  of  all  and  every  person  and  persons  to  whom  she  was 

then  indebted,  or  who  to  her  knowledge  or  belief  claimed 

to  be  her  creditors,  together  with  the  nature  and  amount  of 

such  debts  respectively,  distinguishing  such  as  were  admitted 

firom  such  as  were  disputed  by  her  the  now  plaintiff,  and 


i; 
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1845.       abo  a  toll,  tnie,  and  perfect  account  of  all  her  estate  and 

^^^^^][^    eflfects  whatsoever,  and  containing  all  other  matters  and 

«.  things  which  in  and  by  the  said  statute  were  required  to  be 

4v  ^J2V  Mb^S# 

inserted  in  the  said  schedule.  And  the  plaintiff  further 
says,  that  the  name  of  the  now  defendant  was  duly  inserted 
in  the  said  schedule  as  a  creditor  of  her  the  now  plaintiff, 
together  with  a  full  and  true  description  of  the  said  judgment 
recovered  by  the  now  defendant  against  the  now  plainti£^ 
in  the  said  Court  of  our  said  Lady  the  Queen,  before  the 
Queen  herself  in  the  said  plea  mentioned,  and  of  the  debt 
and  sums  of  money  due  from  the  now  plaintiff  to  the  now 
defendant,  under  or  by  virtue  of  the  same  judgment,  and 
that  the  said  schedule  was,  to  wit,  on,  &c.,  subscribed  by 
the  now  plaintiff,  and  forthwith  filed  in  the  said  Court, 
together  with  aU  books,  papers,  deeds,  and  writings,  in  any 
way  relating  to  the  estate  or  effects  of  the  now  plaintiff,  in 
her  possession,  or  under  her  custody  or  control  And  the 
plaintiff  further  says,  that  after  the  said  schedule  had  been 
so  filed  as  aforesaid,  the  said  Court  for  the  Relief  of 
Insolvent  Debtors  in  Ireland  did  forthwith,  to  wit,  on,  &c., 
appoint  a  certain  time  within  four  calendar  months  fipom 
the  date  of  such  appointment,  to  wit,  on,  &c.,  and  a  certain 
place,  to  wit,  the  Court  House  at  Carrickfeigus,  being  the 
assize  town  of  the  county  where  the  said  gaol  in  which  the 
plaintiff  was  so  confined  as  aforesaid  i^  situate,  to  be  the 
time  and  place  for  the  plaintiff  to  be  brought  before 
W.  H.  Curran,  Esq.,  being  one  of  the  commissioners  of  the 
said  Court,  to  be  dealt  with  according  to  the  provisions  of 
the  said  act,  and  that  the  said  Court  for  the  Relief  of 
Insolvent  Debtors  in  Ireland,  to  wit,  then  caused  due  notice 
of  the  said  vesting  order  having  been  so  made  as  aforesaid, 
and  of  the  said  schedule  having  been  so  filed  by  the  now 
plaintiff  as  aforesaid,  in  the  said  Court,  and  of  the  said  time 
and  place  so  as  aforesaid  appointed  for  the  now  plaintiff  as 
such  prisoner  as  aforesaid,  to  be  brought  up  as  hereinbefore 
mentioned  before  the  said  commissicmer  of  the  said  Court, 
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to  be  given,  and  the  same  was  then  duly  given  to  the       1845. 

defendant  by  the  means  appointed  by  the  said  Court,  to 

wit,  by  being  sent  by  post  to  the  now  defendant,  directed 

to  him  the  now  defendant  at  his  then  residence,  and  was 

also  duly  given  to  the  said  detaining  creditor,  and  to  the 

other  creditors  named  in  the  said  schedule  of  the  said  now 

plaintiff,  and  was  also,  to  wit,  then  duly  inserted  in  the 

Dublin  Gazette,  and  in  divers,  to  wit,  two  other  newspapers, 

by  order  of  the  said  Court  for  the  Relief  of  Insolvent 

Debtors  in  Ireland.     And  the  plaintiff  further  saith,  that 

afterwards  and  at  a  reasonable  time  in  that  behalf  before 

the  said  time  so  as  aforesaid  appointed  for  the  now  plaintiff 

to  be  brought  up  before  the  said  commissioner,  to  wit,  on, 

&€.,  the  said  notice  so  sent  by  post  to  the  now  defendant, 

was  duly  received  by  him  the  now  defendant;  and  that 

afterwards,  to  wit,  at  the  time  and  place  so  as  aforesaid 

appointed  in  that  behalf,  the  now  plaintiff  as  such  prisoner 

as  aforesaid,  was  brought  up  for  her  examination  before  the 

said  commissioner,  and  was  duly  examined  by  the  said 

commissioner,  and  duly  sworn  to  the  truth  of  the  said 

schedule;   and  the  now  plaintiff  then  duly  executed  a 

warrant  of  attorney  to  authorize  the  entering  up  a  judgment 

against  her  the  now  plaintiff  in  one  of  the  superior  Courts 

at  Dublin,  to  wit;  the  Court  o^  &c.,  in  the  name  of  the 

provisional  assignee  of  the  said  Court  for  the  Relief  of 

Insolvent  Debtors  in  Ireland,  for  the  amount  of  debts  stated 

in  the  said  schedule  of  the  now  plaintiff,  to  be  due  or 

claimed  to  be  due  from  the  said  now  plaintiff;  and  that 

afterwards  and  before  the  said  time  when,  &c.,  to  wit,  on, 

&c,  by  a  certain  order  of  adjudication  then  made  by  the 

said  W.  H.  Curran,  &a,  so  being  such  commissioner  as 

aforesaid,  under  and  by  virtue  of  the  said  act,  upon  hearing 

the  matters  of  the  schedule  of  the  plaintiff,  and  upon 

examination  made  into  the  same,  and  upon  the  plaintiff 

swearing  to  the  truth  of  the  same,  and  executing  a  warrant 

of  attorney  in  pursuance  of  the  said  act,  it  was  adjudged 

and  ordered  that  the  now  plaintiff  should  be  discharged 
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1845.  from  custody  and  entitled  to  the  benefit  of  the  said  act 
forthwith^  as  to  the  several  debts  and  sums  of  money  doe 
or  claimed  to  be  due  on  the  22nd  day  of  May,  a*i>.  1844, 
being  the  time  of  making  the  order  Testing  the  estate  and 
eflPects  of  the  now  plaintiff  pursuant  to  the  said  statute  in 
that  behalf,  firom  the  now  plaintiff  to  the  several  peiscnu 
named*  in  the  schedule  as  creditors^  or  claiming  to  be 
creditors  for  the  same  respectively,  or  for  which  such 
persons  gave  credit  to  the  now  pluntiff  before  the  said  time 
of  making  such  vesting  order,  and  which  were  not  then 
payable ;  as  to  the  future  claims  of  any  surety  or  bail  for  the 
now  plaintiff  named  in  the  said  schedule,  so  made  as 
aforesaid,  as  a  contingent  creditor  of  the  now  plaintiff;  and 
as  to  the  claims  of  all  other  persons  not  then  known  to  the 
now  plaintiff,  who  might  be  indorsees  or  holders  of  any 
negotiable  security  set  forth  in  the  said  -schedule  so  sworn 
as  aforesaid*  And  the  plaintiff  further  says,  that  she  was, 
to  wit,  on,  &C.,  and  before  the  said  time  when,  &c.,  by 
virtue  of  the  said  order  of  adjudication  of  the  said  Court,  so 
tnade  as  aforesaid,  dischai^d  out  of  the  said  custody  in 
Ireland  aforesaid*  And  the  plaintiff  further  saith,  that  the 
said  G.  H.,  so  being  such  sheriff  as  in  the  said  plea 
mentioned,  took  and  arrested  the  now  plaintiff  at  the  said 
time  when,  &c.,  as  in  the  said  plea  mentioned,  at  the  request 
and  by  the  direction  of  the  now  defendant,  after  she  the 
now  plaintiff  had  so  as  aforesaid  becotoe  entitled  to  the 
benefit  of  the  said  act,  by  the  eeid  adjudication  with  respect 
to  the  said  debt,  damages,  costs,  and  charges,  in  the  said 
plea  mentioned,  and  with  respect  to  the  said  judgment  tx 
the  same  debt,  damages,  costs,  and  charges,  in  the  said 
Court  of  our  said  Lady  the  Queen,  &c.  And  the  plaintiff 
further  says,  that  afterwards  and  during  the  time  that  she 
the  now  plaintiff  was  so  as  aforesaid  a  prisoner  in  the 
custody  of  the  said  G.  IL,  at  the  suit  of  the  now  defendant, 
to  wit,  on,  &c.,  by  a  certain  order  then  made  in  the  said 
action  at  the  suit  of  the  now  defendant  against  the  now 
plaintiff,  by  the  Honourable  Mr.  Justice  Maule,  then  being 
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a  justice  of  the  Court  of  our  Lady  the  Queen,  before  the        1845. 
joatioes  of  the  Bench  at  Westminster,  and  entitled  to  act  as       Ewart 
a  Judge  of  the  said  Court  of  our  Lady  the  Queen,  before       ^  ^' 
the  Queen  herself,  under  and  by  virtue  of  the  statute  in 
SDch  case  made  and  provided,  being  the  Court  out  of  which 
the  said  writ  of  capias  ad  satis&ciendum  in  the  said  plea 
mentioned  issued,  it  was  ordered,  upon  hearing  the  attorneys 
or  agents  on  the  part  of  the  now  defendant  and  the  now 
plamtiff,  and  upon  reading  the  affidavit  of,  &c.,  that  the 
now  plaintiff  should  be  discharged  out  of  the  custody  of  the 
said  sheriff,  as  to  the  said  action,  she  having  previously  to 
her  arrest  been  dischaiged  under  the  provisions  of  the  said 
first  mentioned  act  of  Parliament,  as  to  the  judgment  debt 
and  costs  in  the  said  action.    And  the  plaintiff  further  says, 
that  afterwards  and  before  the  commencement  of  this  suit, 
to  wit,  &c.,  the  plaintiff  was  duly  discharged  from  the 
said  custody  by  virtue  of  the  said  last  mentioned  order. 
Verification. 
General  demurrer  and  joinder. 

E.  V.  WiUiamsy  in  support  of  the  demurrer.  The  point 
attempted  to  be  raised  by  this  demurrer,  is,  whether  to  a 
justification  in  trespass  under  a  ca.  sa.  out  of  one  of  the 
Courts  at  Westminster,  it  is  a  good  replication  to  say^  that 
the  party  was  discharged  from  the  judgment  debt  by  the 
Court  for  the  relief  of  insolvent  debtors  in  Ireland.  It  is 
conceived,  however,  that  it  will  not  be  necessary  to  argue 
that  question,  for  even  supposing  that  the  party  had  taken 
the  benefit  of  the  English  Insolvent  Act,  a  ca.  sa.,  which 
was  warranted  by  the  judgment,  would  be  a  sufficient 
justification  to  all  parties  acting  under  it.  While  the  writ 
18  in  force,  the  defendant  cannot  be  liable  in  trespass, 
though  if  he  had  maliciously  sued  it  out,  he  might  be  liable 
in  case.  TarUon  v.  Fisher  {a\  decided  that  a  sheriff  is  not 
liable  to  an  action  for  fidse  imprisonment,  for  arresting  a 

y  (a)  2  Douff.  671. 
VOL.  in.  B  D.    &   L. 
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1845.       certificated   bankrupt,  a  peer,   or    an    insolvent   debtor. 
^^^|^^]j^    [PoUocky  C.  B. — There  was  a  case  before  us  in  last  Term, 
»•  Yearsletf  v.  Heane  and  Another  (a),  in  which  the  question 

arose,  whether  upon  the  construction  of  the  5  &  6  Vict, 
c.  116,  an  insolvent  who  had  obtained  his  discharge  from 
arrest  under  that  act  could  bring  an  action  against  the  party 
subsequently  arresting  him,  Parke,  B. — Under  the  old 
law  the  remedy  would  have  been  by  audita  querela.  In 
this  case  the  Judge  only  directs  the  party  to  be  discharged, 
he  does  not  set  aside  the  writ  as  irregular.] 

The  Court  then  called  on 

Martin^  contra.  The  question  turns  upon  the  meaning 
of  the  Irish  Insolvent  Act,  3  &  4  Vict,  c  107.  The  Slst 
section  enacts,  **  that  no  person  who  shall  have  so  become 
entitled  to  the  benefit  of  this  act  by  any  such  adjudication 
as  aforesaid  shall  at  any  time  thereafi;er  be  imprisoned  by 
reason  of  the  judgment  so  as  aforesaid  entered  up  against 
him  or  her  according  to  this  act,  unless  by  the  special  order 
of  the  said  Court,  as  herein-before  mentioned,  or  for  or  by 
reason  of  any  debt  or  sum  of  money  or  costs  with  respect 
to  which  such  person  shall  have  become  so  entitled,  or  for 
or  by  reason  of  any  judgment,  decree,  or  order  for  payment 
of  the  same;  but  that  upon  every  arrest  or  detainer  in 
prison  upon  any  such  judgment  so  entered  up  as  aforesaid, 
or  for  or  by  reason  of  any  such  debt  or  sum  of  money  or 
costs,  or  judgment,  decree,  or  order  for  payment  of  the  same, 
it  shall  be  lawful  for  any  Judge  of  the  Court  from  which 
any  writ  or  process  shall  have  issued  in  respect  thereof,  and 
such  Judge  is  hereby  required,  upon  proof  made  to  his 
satisfaction  that  the  cause  of  such  arrest  or  detainer  is  such 
as  herein-before  mentioned,  to  release  such  prisoner  fix>m 
custody,  unless  it  shall  appear  to  such  Judge,  upon  inquiry, 
that  such  adjudication  as  aforesaid  was  made  without  due 
notice,  where  notice  is  by  this  act  required,  being  given  to 

(a)  See  note  A.  at  the  end  of  this  case. 
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or  acknowledged  by  the  plaintiff  in  such  writ  or  process,  or  1845. 
being  by  him  dispensed  with  by  the  acceptance  of  a  Ewabt 
dindend  under  this  act,  or  otherwise;  and  at  the  same  *• 

time,  if  such  Judge  shall  in  his  discretion  think  fit,  it  shall 
be  kwful  for  him  to  order  such  plaintiff,  or  any  person  or 
persons  suing  out  such  writ  or  process,  to  pay  such  prisoner 
the  costs  which  he  shall  have  incurred  on  such  occasion,  or 
80  much  thereof  as  to  such  Judge  shall  seem  just  and 
reasonable,  such  prisoner,  in  case  of  his  or  her  having  been 
anested  upon  mesne  process  by  special  order  as  herein- 
before mentioned,  causing  a  common  appearance  to  be 
entered  for  him  in  such  action  or  suit"  The  82nd  section 
enacts,  "that  after  any  person  shall  have  become  entitled 
to  the  benefit  of  this  act  by  any  such  adjudication  as 
aforesaid  no  writ  of  capias  ad  satisfaciendum,  fieri  &cias, 
or  other  writ  of  execution  against  the  body,  goods,  or  chattels 
of  such  prisoner  shall  issue  on  any  judgment  obtained 
agoinst  such  prisoner  for  any  debt  or  sum  of  money  with 
respect  to  which  such  person  shall  have  so  become  entitled, 
nor  in  any  action  upon  any  new  contract  or  security  for 
payment  thereof,  except  upon  the  judgment  entered  up 
against  such  prisoner  according  to  this  act,  and  by  special 
order  of  the  said  Court  obtained  for  that  purpose  as  herein- 
before mentioned ;  and  that  if  any  suit  or  action  shall  be 
brought,  or  any  scire  facias  be  issued,  against  any  such 
person,  his  heirs,  executors,  or  administrators,  for  any  such 
debt  or  sum  of  money,  or  upon  any  new  contract  or  security 
for  payment  thereof,  or  upon  any  judgment  obtained 
against  or  any  statute  or  recognizance  acknowledged  by 
such  person  for  the  same,  except  as  aforesaid,  it  shall  be 
lawful  toar  such  person,  his  heirs,  executors,  or  administra- 
tors, to  plead  generally  that  such  person  was  duly  discharged 
according  to  this  act  by  the  order  of  adjudication  made  in 
that  behalf  and  that  such  order  remains  in  force,  without 
pleading  any  other  matter  specially,  whereto  the  plaintiff 
or  plaintiffs  shall  or  may  reply  generally,  and  deny  the 
loatters  pleaded  as  aforesaid,  or  reply  any  other  matter  or 

6  2 
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1845.       thing  which  may  shew  the  defendant  or  defendants  not  to 
^^'^^^^^    be  entitled  to  the  benefit  of  this  act,  or  that  such  person 
^'  was  not  duly  discharged  according  to  the  provisions  thereof, 

in  the  same  manner  as  the  plaintiff  or  plaintifis  might  have 
replied  in  case  the  defendant  or  defendants  had  pleaded 
this  act,  and  a  discharge  by  virtue  thereof  specially.^  As 
the  statute  declares  that  *'  no  writ  of  capias  ad  satisfaciendum 
shall  issue,"  the  act  of  issuing  it  in  direct  violation  of  the 
statute,  is  an  illegal  act,  and  the  writ  itself  is  void.  This 
case  is  distinguishable  from  Whitwcrth  v.  Clifion{a\  and 
Barker  v.  St.  Quintin  (b),  inasmuch  as  a  sheri&^  is  bound  to 
obey  the  order  of  the  Court,  and  may  therefore  justify 
nnder  a  void  writ,  but  it  is  different  with  respect  to  the 
plaintiff  who  sues  out  process  at  his  peril  In  Parsons  v. 
Loyd{c)i  Gouldi  J.,  says,  ^*  If  a  man  be  unjustly  imprisoned, 
it  would  be  very  strange  indeed,  if  the  law  did  not  give  him 
an  action  for  false  imprisonment"  [Pollock^  C.  B. — That 
case,  when  examined,  only  comes  to  this,  that  a  plaintiff  who 
causes  the  defendant  to  be  arrested  under  a  void  writ,  which 
is  the  same  as  no  writ  at  all,  is  liable  in  trespass.]  There 
is  no  distinction  between  a  void  writ,  and  a  writ  prohibited 
by  act  of  Parliament  Barker  v.  Brakam  {d)y  decided  that 
trespass  would  lie  against  an  attorney  as  well  (as  against 
his  client)  who  sues  out  at  the  suit  of  the  client  an  illegal 
writ  of  ca.  sa. :  there  De  Grey^  C.  J.,  says,  "  We  are  all  of 
opinion  that  trespass  vi  et  armis,  well  lies  against  both  the 
defendants.  It  is  certain  that  the  plaintiff  hath  received 
great  injury  in  her  person  and  liberty,  because  she  hath 
been  imprisoned  by  and  under  colour  of  a  capias  ad 
satisfaciendum  illegally  taken  out  against  her,  which  is  the 
same  thing  as  if  such  writ  had  never  been  taken  out  at  alL* 
A  party  who  sues  out  a  writ  in  defiance  of  cm  act  of 
Parliament,  is  in  the  same  situation  as  if  he  had  acted 
without  a  writ     [Parhe^  B.— Suppose  the  plaintiff  wished 

X(£i)  1  M.  &  Rob.  531.  ./  (c)  3  Wils.  341. 

y^(ft)  AiUe,  vol.  1,  p.  642;  S.  C.      ^  {d)  Id.  368. 
12  M.  &W.  441. 


Jones. 
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to  question  the  propriety  of  the  defendant's  discharge,  for  1845. 
instance,  whether  the  debt  was  such  a  one  as  to  be  Ewart 
barred,  is  the  plaintiff  to  be  a  trespasser  or  not  according 
as  the  Court  shall  decide?]  After  the  decision  of  the 
Court  of  Error  in  Magnay  v.  Burt{a)^  it  is  clear  that  under 
circumstances  like  the  present,  ease  would  not  lie.  \PaTke^  B. 
—That  was  a  case  of  privilege,  in  which  the  arrest  is  only 
wrongful  sub  moda]  In  Tarlton  v.  Fisher  (b),  JViUes,  J., 
draws  a  distinction  between  illegal  arrests  and  arrests 
against  privilege.  [Parke,  B. — The  statute  contains  no 
provision  for  relieving  the  insolvent  from  a  fieri  facias ;  and 
the  question  is,  whether  it  means  anything  more  than  that 
if  the  party  be  arrested,  he  shall  obtain  his  discharge  by 
applying  to  a  Judge  ?]  When  the  Legislature  provided  a 
means  of  discharge  from  imprisonment,  it  could  never  have 
intended  tx>  deprive  the  party  of  his  remedy  for  the  wrong 
done  by  the  imprisonment 

E.  V.  fFiBiams  in  reply.  The  82nd  section  has  no  appli- 
cation to  this  case,  but  relates  to  an  execution  issued  on  a 
judgment  recovered  in  respect  of  a  sum  mentioned  in  the 
schedule,  and  not  to  a  ca.  sa.  on  a  judgment  entered  in  the 
schedule.  That  section  was  introduced  in  consequence  of 
the  case  of  Sweenie  v.  Sharp  (c),  in  which  it  was  held,  that 
a  cognovit  given  by  an  insolvent  after  his  discharge,  upon 
proceedings  commenced  before,  constituted  a  new  promise, 
upon  which  he  became  liable  notwithstanding  his  discharge. 
(He  was  then  stopped  by  the  Court.) 

Pollock,  C.  B.— There  must  be  judgment  for  the 
defendant.  This  is  an  action  for  trespass  and  false 
imprisonment:  the  defendant  justifies  under  a  writ  of 
capias  ad  satis&ciendum,  to  which  the  plaintiff  replies  his 
&charge  under  the  act  for  the  relief  of  insolvent  debtors 

•^inUaB.  381.  ^{c)  4  Binff.  37;    See  S.  C. 

/  ^^  2  Dour.  67 1 .  12  Moore,  1 63. 
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1845.       in  Ireland.     The  qnestion  is,  whether  the  language  of  the 
^^'^^^^^^^    Irish   Insolvent   Act,   entitles   the    plaintiff   to    maintain 
^'  trespass  ?  •  It  has  been  long  establbhed,  that  an  exemption 

from  arrest  will  not  entitle  the  party  privileged  to  maintiun 
an  action  of  trespass,  if  that  exemption  be  violated.  Tarbom 
y.  Fisher  (a)  clearly  establishes  that  doctrine,  and  it  has 
been  recognised  and  confirmed  in  many  cases.  Subseqiiently 
various  parties  have  been  exempted  from  arrest,  by  par- 
ticular statutes,  such  as  the  Lords'  Act,  and  the  Bankrupt 
Acta,  I  think  even  so  tar  back  as  the  5  Gea  2,  c  52.  The 
language  of  that  act  is  certainly  not  so  strong  as  the  modem 
statutes;  but  it  has  always  been  hekl  that  a  bankrupt  or 
insolvent  must  take  the  benefit  of  his  exemption  by 
application  to  the  Court  or  a  Judge.  There  is  ly^ewise  a 
case  lately  decided  in  this  Court,  Yeardey  v.  Heane  and 
Another  (&),  where,  if  I  remember  rightly,  we  hekl  that  a 
party  who  had  applied  to  a  commissioner  of  bankruptcy, 
under  the  5  &  6  Vict  c.  116,  and  obtained  a  final  order 
for  protection  firom  arrest,  could  not  maintain  trespass  if 
arrested ;  but  ought  to  apply  to  a  Court  of  competent 
jurisdiction  for  his  discbarge.  With  respect  to  ParMm 
V.  Layd  (c),  the  writ  was  absolutely  void,  fi*om  some 
matter  apparent  on  the  face  of  it,  and  which  was  within 
the  knowledge  of  the  party  issuing  the  writ  In  the  pre- 
sent case  it  is  pressed  upon  us,  that  the  issuing  of  the  writ 
was  prohibited  by  act  of  Parliament;  but  that  makes  no 
difference ;  it  only  raises  the  question,  not  whether  the  writ 
is  absolutely  void,  but  in  what  way  the  party  grieved  is  to 
take  advantage  of  the  irregularity,  or  it  may  be,  the  illegality 
of  issuing  it  It  appears  to  me  that  the  Insolvent  Act  does 
not  at  all  vary  the  general  rule,  and  it  would  be  productive 
of  great  inconvenience  and  mischief  if  a  party  were  liable  to 
an  action  of  trespass  for  issuing  a  writ  under  circumstances 
which  gave  him  no  notice  that  he  was  not  entitled  to  issue 

y     (a)  a  Doug.  67 1 .  case. 

(6)  See  note  A.  at  the  end  of  this    v     (c)  3  WiU.  341. 
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it  TTie  argument  would  go  to  this  extent,  that  if  a  creditor  1^-15. 
inihout  knowledge  of  the  debtor's  dischaige,  availed  himself  EwIrt 
of  a  jadgmenty  he  would  be  liable  to  an  action  of  trespass,  *'- 

because  the  defendant  had  taken  the  benefit  of  the  Insolvent 
Act  The  same  doctrine  applies  to  the  present  as  to  all 
siiiiilar  cases,  and  the  plaintiff  is  not  a  trespasser  for  issuing 
the  writ.  There  is  no  hardship  in  our  thus  deciding,  for  it 
is  clearly  laid  down,  that  if  a  partj  knowingly,  and  in  order 
to  oppress,  maliciously  sue  out  the  writ,  he  will  be  liable 
in  an  action  on  the  case.  Here,  however,  the  question  is, 
whether  trespass  will  lie;  it  clearly  will  not,  and  there 
most  be  judgment  for  the  defendant? 

Pabkb,  B. — ^I  am  of  the  same  opinion.     The  question 

turns  upon  the  true  construction  of  the  act  of  Parliament, 

what  is  meant  by  the  8ist  section,  which  says,  that  *^no 

person  entitled  to  be  discharged  nnder  that  act  shall  be 

imprisoned,  except  by  order  of  the  Court,  or  under  certain 

circumstances,"  and  the  expression  used  in  the  82  nd  section 

"that  no  capias  ad  satisfaciendum  shall  issue  against  him." 

Is  the  meaning  of  the  Legislature  that  the  act  of  issuii^ 

the  writ  shall  be  absolutely  void,  and  the  writ  itself  as  so 

much  waste  paper,  and  that  the  arrest  shall  be  an  illegal  act, 

60  as  to  warrant  an  action  of  trespass ;  or  does  the  Legis^ 

kture  mean  that  it  Aall  be  irregular  only  ?    It  is  clear  to 

me  that  the  Legislature  never  contemplated  the  former 

alternative.  Perhaps  the  statute  is  not  correctly  worded,  but 

when  it  is  said  that  '*no  capias  ad  satisfaciendum  shall 

issue,"  it  means  that  the  plaintiff  ought  not  to  issue  it.     I 

sgr^  with  the  Lord  Chief  Baron  that  the  effect  of  putting 

another  construction  on  the  act  would  lead  to  such  hardship 

that  we  ought  never  to  adopt  it ;  for  a  plaintiff  would  then 

be  liable  to  an  action  of  trespass,  although  he  might  not 

know  of  the  defendant's  discharge.     The  subsequent  part 

of  the  82nd  section  extends  the  same  provision  to  a  capias 

ad  satisfaciendum  issued  on  a  judgment  obtained  in  a  fresh 
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1845.  action  against  the  insolvent,  and  the  consequence  of  ap- 
EwAET  P^y^'^  ^^  argument  on  behalf  of  the  plainti£P  to  another 
,  ^'  action  would  be  so  absurd  that  we  cannot  adopt  it ;  for  it 

Jones.  "^ 

would  make  a  party  a  trespasser  though  the  former  jadg- 

ment  may  have  been  pleaded,  and  the  plaintiff's  right  to 

recover  affirmed  by  the  House  of  Lords.     It  by  no  means 

follows,  that  if  the  82nd  section  stood  alone,  its  declaration 

that    ^^  no  capias   ad  satisfaciendum   shall  issue,''  would 

render  the  writ  null  and  void;  and  the  consequences  of 

putting  the  construction  contended  for,  namely,  that  the 

writ  is  void,  are  so  serious,  that  it  is  impossible  to  admit  it 

All  that  the  Legislature  means  is,  that  the  writ  should  not 

be  issued,  giving  the  party  his  remedy  by  audita  querela, 

or  application  to  the  Court,  which  is  a  substitute  for  it. 

Aldbrson,  B. — ^The  question  is,  whether  the  words 
**  no  writ  of  capias  ad  satisfaciendum  shall  issue"  are  to  be 
taken  as  meaning  that  the  writ,  if  issued,  shall  be  void  and 
a  nullity,  or  merely  irregular.  If  void  and  a  nullity,  an 
action  of  trespass  would  lie  in  all  cases,  even  where  the 
plaintiff  means  to  dispute  the  validity  of  the  dischaige, 
and  even  where  he  has  succeeded  in  making  out  that  the 
discharge  was  invalid.  If  an  absurdity  arises  in  construing 
the  statute  in  a  literal  way,  is  there  any  way  of  construing 
it  so  as  to  get  rid  of  the  absurdity?  There  certainly  is. 
The  statute  means,  that  if  the  writ  does  issue,  the  insolvent 
shall  be  discharged  by  due  course  of  law,  that  is,  by  appli- 
cation to  a  Judge.  Taking  both  sections  together,  that  is 
the  only  reasonable  construction  which  can  be  put  on  the 
statute. 

RoLFE,  B.,  concurred. 

Judgment  for  Defendant. 
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1845. 
Note  A.  ^ 

{This  case  was  decided  in  Trinity  Term.) 

Yeabslby  0.  Hbanb  and  Hudson. 

Trespass  for  ^Ue  imprisonment    Pleas :  first,  not  gnilty  by  both  Trespass  will 
defendants :  secondly,  a  justification  by  the  defendant  Heane  under  i>ot  he  a^nst 
a  ca.  sa.  issued  on  a  judgment  recovered  by  him  against  the  now  ^is  attornev^ 
plaintiflT:  thirdly,  a  justification  under  the  same  writ  by  the  defendant  for  suing  out 
Hodson,  as  the  attorney  of  Heane.  execution,  and 

The  plaintiff  replied  severally  to  the  second  and  third  pleas,  by  thereon  a 
letting  out  the  proceedings  upon  a  petition  presented  by  him  to  the  defendant 
Court  of  Bankruptcy  under  the  5  &  6  Vict,  c  116,  and  averred  the  ^^^^  **!. 
making  of  a  final  order  for  protection  and  distribution  under  the  f^^  protection 
provisions  of  that  act,  and  that  the  defendants  had  notice  of  the  from  process 
peaces.  «»der  t^e^ 

The  defendants  rejoined  separately  to  each  of  these  replications^  e.  116. 
that  they  had  not  before  or  at  the  time  of  the  execution  of  the  said 
writ  of  ca.  sa.,  notice  that  the  said  final  order  had  been  made. 

At  the  trial  before  Pollock,  C.  B.,  a  verdict  was  found  for  the 
defendant  Heane,  and  against  the  defendant  Hudson,  on  the  plea  of 
not  guilty;  the  learned  Judge  being  of  opinion  that  there  was  no 
evidence  against  Heane,  as  the  arrest  took  place  without  his  know- 
ledge, and  by  order  of  Hudson,  as  his  attorney.  It  appeared  that 
Hudson  had  become  the  attorney  of  Heane  at  a  time  subsequent  to 
the  proceedings  in  the  Court  of  Bankruptcy.  On  the  other  issues 
there  was  no  proof  of  notice  in  fact,  and  a  verdict  was  found  for  both 
the  defendants. 

Akaeander  obtained  a  rule  nisi  on  behalf  of  the  plaintiff,  to  enter 
jndfpnent  non  obstante  veredicto  on  the  second  and  third  issues ;  and 
Ta^owd,  Seijt,  obtained  leave,  on  shewing  cause,  to  argue  in  arrest 
of  judgment. 

TaJSfoiirJ,  Seijt.  First,  trespass  is  not  maintainable,  the  arrest 
having  been  made  under  a  writ  of  ca.  sa.  lawfully  issued,  and  still  in 
force;  TarUon  v.  Fisher,  (2  Doug.  671.)  If  any  action  would  he,  the 
proper  form  is  case,  not  trespass;  Cameron  v.  lAghtfoot,  (2  W.  Bl.l  190;) 
S/oies  V.  WUte,  (1  C,  M.  &  R.  223;  S.  C.  2  Dowl.  703.)  Secondly, 
the  defendants  are  not  liable  unless  they  had  express  notice  of  the 
final  order  for  protection.  There  is  nothing  in  the  5  &  6  Vict.  c.  116, 
to  create  a  liability  where  it  did  not  exist  under  former  Bankrupt  or 
Insolvent  Acts.  The  4th  section  of  that  act  enables  the  commis- 
noner  to  cause  notice  to  be  given  that  be  will  on  a  certain  day,  unless 
cause  be  ihewn  to  the  contrary,  proceed  to  make  a  final  order  for  the 


266  CA8E8  OM   P<MNTS  OF   PRACTICE,   BXCH* 

1845.        protection  of  the  petitioner  from  all  process.    The  7  &  8  Vict  c.  96, 

^— V       ^     B*  29,  gives  the  commissioner  power  to  discharge  a  petitioner  who 

[  Yeaasley     g^ioW  be  taken  or  detained  under  process  for  a  deht  in  respect  of  which 

Hkane.I       ^®  ^^  protected  hy  the  final  order.    In  Marsh  v.  fVooUey,  (ante,  vol.  1, 

p.  84 ;   S.  C.  6  Scott,  N.  R.  535 ;  6  M.  &  G.  675,)  the  Court  oC 

Common  Pleas  discharged  a  person  having  an  interim  order  for 

protection,  but  refused  to  make  the  sheriflT  or  the  plaintifif  pay  the 

costs  of  the  application. 

Akwander  and  Richards  in  support  of  the  rule,  were  requested  by 
the  Court  to  confine  themselves  to  the  first  point.  Although  it  haa 
never  been  decided  that  trespass  will  lie  under  circumstances  like  the 
present,  yet  as  the  object  of  the  Legislature  was  to  afibrd  protection 
to  persons  who  have  become  indebted  without  fraud  or  negligence,  it 
would  seem  to  follow,  that  if  illegally  arrested,  they  might  maintain 
trespass.  This  view  is  supported  by  the  preamble,  and  the  4th  section 
of  the  5  &  6  Vict.  c.  116.  Tarlton  v.  Fisher,  (2  Doug.  671,)  only 
decides  that  no  action  lies  ageunst  the  sherifT;  but  unless  an  action 
be  maintainable  against  the  party  who  issues  the  ezecntioii,  there 
would  be  a  wrong  without  a  remedy. 

Pollock,  C.  B. — ^The  jury  having  found  that  the  defendant  Heane 
was  not  guilty,  inasmuch  as  he  took  no  part  in  the  arrest,  the  case 
remains  against  Hudson,  who  justifies  as  the  attorney  suing  out  the 
execution.  I  own  I  should  have  paused  before  I  decided  that  the  act 
of  Parliament  makes  the  proceedings  themselves  notice  of  the  same 
not  only  to  the  persons  who  were  creditors,  but  also  to  a  person  in 
the  situation  of  Hudson,  who  was  not  even  the  attorney  of  the  other 
defendant  at  the  time  of  the  proceedings  in  the  Court  of  Bankruptcy. 
lliat  point,  however,  has  not  been  fully  argued,  and  it  is  unnecessary 
to  decide  it.  The  real  question  is,  whether  an  action  of  trespass  will 
lie  at  the  suit  of  a  party  who  having  an  order  of  protection  under  the 
5^6  Vict.  c.  116,  is  arrested  by  virtue  of  a  ca.  sa.  The  applicatimi 
to  enter  judgment  for  the  plaintifiT  non  obstante  veredicto,  certainly 
proceeds  upon  the  ground  that  the  statute  makes  the  |nticeediiu[s 
themselves  notice,  and  that  a  notice  in /act  was  unnecessary;  but  a 
previous  question  arises,  whether  the  replication,  which  admits  the 
issuing  of  the  ca.  sa.,  be  good.  I  am  of  opinion  that  it  is  not.  The 
point  has  been  substantially  decided  in  TarUon  v.  Fisher  and  the  other 
cases  cited.  It  is  not  necessary  to  advert  to  the  distinction  between 
this  case  and  that  of  the  privilege  of  the  Crown  and  its  servants,  or 
of  ambassadors,  or  peers  or  members  of  the  House  of  Commons :  it 
is  sufficient  to  say  that  no  case  can  be  found  in  any  Court  in  which 
a  party  having  an  order  of  protection  has  been  held  entitied  to  main- 
tain trespass  by  reason  of  his  arrest,  under  a  writ  issued  upon  a 
regular  judgment.  In  Lhyd  v.  fi^ood,  C5  A.  &  E.  228  s  S.  C.  6  N. 
&  M.  822,)  the  action  was  brought  in  case,  and  some  of  the  Judges 
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doubted  whether  it  could  be  maintained  at  all.  Nobody  ever  suggested 
that  trespass  would  lie;  on  the  contrary,  from  the  course  of  the 
argument,  and  what  was  said  by  the  Judges,  it  seems  to  have  been 
the  opinion  of  the  Court  that  it  would  not ;  and  I  can  say,  that  for 
above  thirty  years  such  has  been  the  universal  impression  in  West- 
minster Hall.  The  writ  of  ca.  sa.  is  therefore  an  answer  to  the  action, 
and  the  replication  is  bad.  It  is  said  to  be  a  great  hardship,  but 
there  are  many  instances  of  that.  In  giving  this  protection  did  the 
Legislature  mean  more  than  this,  that  if  the  party  were  arrested  he 
nigfat  be  Recharged ;  or  did  the  Legislature  mean  to  confer  a  benefit 
beyond  that,  and  give  him  a  right  to  claim  damages  ?  I  think  it  did 
not,  and  that  we  shall  therefore  carry  out  the  intention  of  the  Legis- 
lature by  discharging  the  rule. 


Aldir»on«  B.y  and  Rolfs,  B.,  concurred. 


1845. 


[YSAaSLEY 

v. 
Heamb.] 


Rule  discharged. 


Gaskell  v.  Sefton  the  Younger. 

1  HIS  was  a  rule  calling  on  one  Webster,  an  officer  of  the 
sheriff  of  Westmoreland,  to  shew  cause  why  he  should  not 
refond  to  J.  Sefton,  the  elder,  the  sum  of  three  guineas 
extorted  from  him  under  colour  of  a  writ  of  fieri  fiicias. 

It  appeared  that  a  fieri  facias  had  issued  against  the 
goods  of  the  defendant  Sefton,  the  younger,  by  virtue  of 
which  writ  the  sheriff  seized  (amongst  other  things)  three 
horses.  Sefton,  the  elder,  set  up  a  claina  to  the  property 
seized,  upon  which  the  sheriff  applied  for  relief  under  the 
Interpleader  Act,  and  on  the  27th  of  August,  Jnati,  B., 
ordered  '*  that  upon  payment  of  30/.  into  Court  by  Sefton, 
the  elder,  within  foiuteen  days  from  the  date  of  the  order, 
or  upon  his  giving  security  for  payment  of  the  same,  and 
upon  payment  to  the  sheriff  of  the  possession  money  from 
the  date  of  the  order,  the  sheriff  should  withdraw  from 
possession  of  the  goods :  that  the  plaintiff  should  pay  to  the 


/4^' f/^yTK  <9a:2 

A  sheriff 
haring  seized 
certain  hones 
which  were 
claimed  by  a 
third  party, 
an  inter- 
pleader 
order  was 
made,  that  on 
payment  of  a 
sum  of  money 
into  Court, 
and  **  posses- 
sion money** 
from  the  date 
of  the  order, 
the  sheriff 
should  with- 
draw from 
possession : 

Held,  that 
the  sheriff  had 
no  right  to 
detain  the 
horses  for  the 
expense  of 
their  keep ; 


but  should 
have  applied  to  the  Judge  to  allow  those  expenses. 
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1845.       sheriff  the  possession  money  from  the  time  of  the  seizure  of 
Gaskell      ^®  goods  up  to  the  day  of  the  date  of  the  order,  and  that 
9-  Sefton,  the  elder,  should  pay  the  possession  money  from 

the  day  of  the  date  of  the  order  until  the  said  sum  of  302. 
was  paid  by  him  into  Court,  or  security  given ;  and  in  default 
thereof  the  sheriff  to  be  at  liberty  to  sell  the  goods,  and 
pay  the  proceeds  of  the  sale  into  Court :  and  that  a  feigned 
issue  be  tried  at  the  next  assizes  for  Westmoreland  between 
Sefton,  the  elder,  and  the  plaintiff  in  the  original  action, 
'  as  to  whether  the  goods  when  seized  were  the  goods  of 
the  claimant.'"  On  the  1st  of  September,  Sefton,  the  elder, 
paid  30/.  into  Court  pursuant  to  the  above  order,  but  the 
sheriff's  officer  refused  to  deliver  up  possession  of  the  goods, 
unless  he  were  paid  in  addition  to  possession  money  the 
sum  of  three  guineas,  which  he  charged  for  the  keep  of 
the  horses  from  the  27  th  of  August.  The  feigned  issue  had 
not  been  tried. 

Temple  shewed  cause.  A  sheriff's  officer  is  entitled  to 
the  costs  of  keeping  cattle  taken  in  execution.  [Alderson^  B. 
— If  he  take  the  goods  of  a  third  party,  what  claim  can 
the  officer  have  for  their  keep?]  It  is  not  yet  determined 
to  whom  the  goods  belong.  [PoUocky  C.  B. — The  sheriff 
is  ordered  to  deliver  back  the  goods  to  the  claimant  on 
payment  of  possession  money,  and  he  must  do  so.]  He 
has  a  lien  upon  the  horses  to  the  amount  of  his  costs  for 
their  keep. 

Atkinson^  in  support  of  the  rule.  The  term  **  possession 
money"  has  a  certain  definite  meaning,  and  applies  solely 
to  the  expense  of  the  man  in  possession.  That  is  evident 
firom  the  items  allowed  in  respect  thereof  by  the  table  of 
fees  made  in  pursuance  of  the  1  Vict  c.  55.  [PoUochi  C.  B. 
-•—The  Master  reports  to  us  that  on  taxation  he  should  have 
allowed  this  charge  under  the  following  head  in  the  table  of 
fees :  "  For  any  duty  not  herein  provided  for,  such  sum  as 
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one  of  the  Masters  of  the  Courts  of  Queen's  Bench  or        1845. 
Exchequer,  or  one  of  the  prothonotaries  of  the  Court  of    ^^qTskeT^ 
Common  Pleas,  may  upon  special  application  allow. '^    The  «»• 

Master  is  in  error  as  to  the  meaning  of  the  rule,  which  is, 
that  such  expenses  might  be  allowed  upon  special  application. 
£x  mero  motu,  the  Master  has  no  authority  to  allow  them. 
Unless  the  officer  be  entitled  to  these  costs  under  the  table 
of  fees,  he  has  no  right  to  claim  them.  The  mere  act  of 
seizure  does  not  divest  the  property.  It  is  true  that  by 
seizure  the  sheriff  obtains  such  a  special  property  in  the 
goods  as  to  enable  him  to  maintain  trespass  or  troTcr,  but 
until  sale  the  general  property  remains  as  before.  The 
sheriff  was  under  no  obligation  to  feed  the  horses,  and  if 
they  had  died  for  want  of  food  he  would  not  have  been 
liable.  The  case  is  analogous  to  that  of  a  distress  before 
the  5  &  6  Wm.  4,  c.  59. 

PoLixKK,  C.  B. — The  Court  will  ultimately  do  justice 
between  the  parties  when  the  feigned  issue  is  disposed  of. 
In  the  mean  time,  the  question  is,  whether  the  sheriff,  who 
has  been  ordered  to  give  back  the  horses  on  receiving 
'*  possession  money,"  has  a  right  to  make  an  additional 
charge  for  their  keep?  I  think  he  has  not.  When  the 
parties  were  before  the  Judge,  the  sheriff  might  have 
applied  for  the  expense  of  keeping  the  horses,  and  if  the 
Judge  had  thought  that  it  ought  to  have  been  allowed,  he 
would  have  made  an  order  accordingly. 

Aldebson,  B.,  and  Rolfe,  B.^  concurred. 

Rule  absolute. 
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^C'  /}kj^^^2i!^'  Perkins  r.  Adcock. 

The  Court  Mm  M^MAHON  had  obtaiDed  a  rule,  calling  on  the 
plahit^,  who,  plaintiff  to  shew  cause  why  he  should  not  give  security  for 
It  was  alleged,  costs.     The  affidavits  in  support  of  the  application  stated, 

was  ID  IDSOl-  ^  ^^  ^^  ' 

▼ent  drcum-  that   the   action   was    brought    to    recover    the    sum   of 

security  for  8^-  ^^'  H^f. :  that  the  plaintiff  was  in  insolvent  circumstances, 

iTapiiar^'*  and  about  the  month  of  June  last,  assigned  all  his  property, 

that  he  had  debts,  and  effects,  including  the  alleged  debt  for  which  the 

assigned,  .  ,,  » 

amongst  other  action  was  brought,  to  two  of  his  creditors,  upon  trust  tor 
SefalTfo/which  ^^  benefit  of  his  creditors:  and  that  the  action  was 
£ou'*ht*to't"  prosecuted  by  the  plaintiff  solely  for  the  benefit  of  the  two 
of  his  creditors  assignees  as  trustees  for  the  creditors. 

in  trust  for 
the  rest. 

/A    <w  iiAi*         ^^^  shewed  cause  upon  the  affidavit  of  the  plaintiff, 
/.  ^0uJ^^^^ '   which  stated,  that  the  deed  of  assignment  did  not  assign  all 

his  property,  but  expressly  exempted  fi'om  its  operation  his 
furniture,  of  the  value  of  200/1  or  thereabouts ;  that  he  had 
since  set  up  in  business  for  himself,  and  had  made  some 
money,  and  that  he  was  now  solvent,  and  well  able  to  pay 
the  defendant's  costs,  if  the  verdict  should  be  in  his  favour. 
It  was  submitted,  that  under  these  circumstances  the  Court 
would  not  require  security  for  costs.  In  ArchboUts  Practice^ 
p.  1014,  7th  ed.,  it  is  said,  '*  The  Court  or  a  Judge  will  not 
require  the  plaintiff  to  give  security  for  costs,  merely  because 
he  is  insolvent,  even  in  a  qui  tam  action,  or  where  he  has 
assigned  the  debt,  unless  where  he  has  actually  taken  the 
benefit  of  the  Insolvent  Act  after  action  brought,  and 
the  assignee  has  not  disclaimed  the  action,  or  where 
the  action  is  clearly  for  the  benefit  of  his  assignees.'*  In 
Morgan  v.  Evans  (a),  the  Court  refused  to  require  the 
plaintiff  to  give  security  for  costs,  although  it  was  sworn 
that  he  was  insolvent,  and  that  the  action  was  brought  in 
his  name  for  the  benefit  of  a  third  party,  who  was  alone 

(a)  7  Moore,  344. 


V. 

Adcock. 
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beneficially  intereeted  in  the  result.     There  the  Court        1845. 

olMeryed,  "that   even  in   the  case   of  an   uncertificated       pekkihb 

bankrupt,  security  could  not  be  required  where  the  action 

had  been  brought  for  his  own  benefit."     So  in  Wray  v. 

Braion  (a\  it  was  held,  that  the  fact  of  the  plaintiff  having 

been  three  times  insolvent  and  once  a  bankrupt,  and  that 

he  was  only  suing  as  a  trustee  for  a  third  person,  afforded 

00  ground  for  calling  on  him  to  give  security  for  costs. 

[AUenon^  B. — ^There  the  action  was  not  brought  for  the 

benefit  of  the  assignees,  which  distinguishes  it  firom  the 

present  case.]     In  Day  v.  Smith  (&),  which  was  an  action 

cm  an  award  by  a  party  who  had  assigned  his  interest  in  it 

to  another,  the  Court  would  not,  on  that  ground,  compel 

the  plaintiff  to  give  security  for  costs. 

M^Mahan  in  support  of  the  nile,  cited  Hearsey  v. 
Peehett{c),  and  was  stopped  by  the  Court 

Pollock,  C.  B. — ^The  rule  must  be  absolute.  Where  a 
bankrupt  or  insolvent  sues  not  for  his  own  benefit,  but  for 
that  of  his  assignees,  he  may  be  required  to  give  security 
for  costs.  In  this  case  the  real  plaintifis  are  the  assignees 
of  this  portion  of  the  plaintiff*s  property,  in  trust  for  the 
body  of  the  creditors. 

Rule  absolute. 

/{«)  6  Bing.  N.  C.  271 ;    See     »^(c)  7  Dowl.  437 ;   See  S.  C. 
8.  C.  8  Scott,  557 ;  8  Dowl.  279.      7  Scott,  477 ;  5  Binj?.  N.  C.  466.  ^ 
/(ft)  1  Dowl.  460. 


CocK  V.  Gent  and  Others.  y^,  ff^^yty^vc 

1.  HIS  cause  was  referred  by  a  Judge*s  order,  in  the  usual   Where  a  cause 

was  Pfiferrcd 

terms,  to  two  arbitrators,  but  the  order  gave  them  no  power  by  Judge's 
to  direct  a  verdict  to  be  entered  for  either  party.     The  aJbUrij^/  ^^^ 

directed  a 
v^kt  to  be  entered  for  the  plainti£^  the  order  giving  him  no  power  so  to  do,  the  Court  refused 
to  set  Slide  the  award  on  motion. 

In  sQch  a  case,  the  Court  will  not  enforce  the  award  by  attachment,  bat  will  leave  the  party 
to  his  remedy  by  action. 
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1845.  arbitrators  awarded,  that  a  verdict  should  be  entered  for 
the  plaintiff,  with  40«.  damages,  and  that  the  costs  of  the 
cause  should  be  paid  to  him  by  the  defendants. 

TVordgworth  moved  for  a  rule,  to  shew  cause  why  the 
award  should  not  be  set  aside,  on  the  ground  that  the 
arbitrators  had  exceeded  their  authority.  An  arbitrator 
has  no  power  to  direct  the  entry  of  a  verdict,  unless  he  be 
expressly  authorized  by  the  submission,  or  a  verdict  have 
been  taken  at  Nisi  Prius;  Hutchinson  v.  Blackwell  {a)\ 
Jackaon  v.  Clarke  (b) ;  Donlan  v.  Brett  (c).  [Pafhe^  B. — 
In  the  case  of  Cartwright  v.  Blachoorth  (d),  Uttledakj  J. 
considered  the  direction  to  enter  a  verdict  for  a  certain 
sum  as  equivalent  to  an  order  to  pay  that  sum.]  That 
decision  has  been  overruled  by  Donlan  v.  Brett^  in  which 
Liitledak,  J.  said,  that  had  he  been  aware  of  the  case  of 
Jackson  V.  Clarke^  he  should  not  have  decided  as  he  did 
in  Cartwriffht  v.  Blackworth. 

Parke,  B. — The  cases  cited  only  shew,  that  the  Court 
will  not  grant  an  attachment  We  are  now  asked  to  set 
aside  the  award ;  and  that  we  ought  not  to  do  unless  it  be 
perfectly  clear  that  it  is  void.  If  the  plaintiff  enter  a 
verdict,  the  defendants  may  move  to  set  it  aside ;  or  if  the 
plaintiff  seek  to  enforce  the  award  by  action  or  attachment, 
the  question  may  then  be  raised  whether  he  be  entitled  to 
do  so. 

Pollock,  C.  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

A  rule  was  afterwards  obtained,  calling  on  the  defendants 
to  shew  cause  why  an  attachment  should  not  issue  against 

/  Km)  I  Dowl.  P.  C.  267;  See  S.  C.  /(c)  2  A.  &  E.  344 ;  Sec  S.  C. 

8  Ring.  331 ;  1  M.  &  Scott,  513.  4  N.  &  M.  S54. 

(h)  M*Clel.  &  Y.  200  5   S.  C.  j^{d)  1  Dowl.  489. 
13  Price,  208. 
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tbem  fer  non-payment  of  the  sum  of  3821  ISs.f  porsuant        l^^^* 
to  the  award,  rule  of  Court,  and  Master^s  allocatur.  oock 

9. 

Gbnt 

fFordsworth  shewed  cause.  Where  there  is  any  question  and  Othen. 
as  to  the  validity  of  an  award,  the  Court  will  not  entertain  * 
it  upon  motion  for  an  attachment,  but  will  leave  the  party 
to  his  remedy  by  action.  In  the  present  case  the  award  is 
clearly  bad,  inasmuch  as  the  arbitrators  have  exceeded  their 
aathoritj  in  directing  a  verdict  to  be  entered  The  Court 
called  on 


Petersdarff!,  to  support  the  rule.  The  award  may  be 
supported  so  fiu:  as  it  directs  the  defendants  to  pay  the 
costs,  and  the  present  application  is  to  give  effect  to  that 
part  of  it,  which  is  totally  distinct  from  the  direction  to 
enter  the  verdict  {^Aldersan,  B. — The  award  must  be 
final  as  to  all  matters  referred.  Here  there  are  two  matters, 
the  damages  and  costs;  and  if  the  arbitrator  have  made  a 
valid  adjudication  as  to  one  only,  the  award  is  not  final.] 
It  is  conceded,  that  such  is  the  case  where  the  award  is  not 
divisible ;  but  here  the  adjudication  as  to  the  costs  may  be 
separated  from  the  other  part  [Aldersan,  B. — What  is 
there  to  determine  the  matter  in  dispute  between  the 
parties  but  the  entry  of  the  verdict,  and  that  cannot  be 
done  ?] 

Pollock,  C.  B. — ^The  rule  must  be  dischaiged.  In 
Jackson  V.  Clarke  (a)^  the  arbitrator  awarded  in  these  terms, 
"I  award  and  direct,  that  a  verdict  in  this  cause  be  finally 
entered  for  the  said  plaintiff,  with  284^  12^.  damages ;"  and 
it  was  expressly  decided,  that  as  the  award  consisted  of 
only  one  sentence,  that  direction  could  not  be  rejected,  and 
the  residue  considered  as  an  award  that  so  much  was  due, 
and  to  be  paid.  Aiid  in  Donlan  v.  Brett  it  was  decided, 
that  an  award,  that  a  verdict  be  entered  for  the  plaintiff 

(a>  M'CleL  &  Y.  200 ;  See  S.  €.  1 3  Price,  208. 
vou  in,  T  D.  &  L. 
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1845.       acknowledgment  in  writing,  and  that  the  plaintifF  was  not 
^][][;j;J^^    under  any  of  the  disabilities  which  would  prevent  the  statate 
_  »•  from  operating. 

ByleMf  Serjt.,  and  D.  Power y  in  support  of  the  rule. 
The  pleas  are  bad  for  want  of  an  averment  that  the 
plaintiff  took  the  bill  after  the  dishonour  by  non-accept- 
ance, and  with  notice  of  that  fact  The  case  of  Leuns  v. 
Lady  Parker  (a),  shews  that  the  onus  of  proof  would  lie 
on  the  defendant,  consequently  he  was  bound  to  make 
the  proper  averments  in  his  plea.  In  Cripps  v«  Damsib), 
which  was  an  action  by  the  indorsee  against  the  maker 
of  several  promissory  notes,  the  defendant  pleaded,  that 
before  the  indorsement  to  the  plaintiff,  and  whilst  one 
L.  was  the  holder,  it  was  agreed  between  him  and  the 
defendant  that  the  amount  of  the  notes  should  be  set  off 
against  monies  due  from  L.  to  the  defendant;  that  the 
notes  were  thereby  satisfied  and  discharged,  and  that  L. 
afterwards  indorsed  them  to  the  plaintiff:  and  that  plea  was 
held  bad,  for  not  shewing  distinctly  that  the  notes  were  over- 
due, when  indorsed  by  L.  to  the  plaintiff.  They  also  cited 
Whitehead  v.  Walker  (c),  and  Bksard  v.  Hirst  {d). 

Pollock,  C.  B. — ^The  rule  must  be  dischaiged.  The 
pleas  afford  a  prima  facie  answer  to  the  action,  imd  it  seems 
to  me  that  it  was  not  necessary  for  the  defendant  to  do 
more.  Possibly  the  plaintiff  might  have  stated  in  his 
replication  circumstances  which  would  have  been  an  answer 
to  the  plea,  but  in  that  case  I  am  not  prepared  to  say  that 
the  replication  would  not  have  been  a  departure  from  the 
declaration.  The  point  which  we  are  now  called  upon  to 
decide  is,  whether  the  defendant  is  bound  to  give  more 
than  an  entire  answer  to  the  declaration.  I  think  he  is  not 
Reference  has  been  made,  to  the  case  of  accommodation 
bills,  but  they  bear  no  analogy  to  the  present  case.     A  bill 

/"(a)  4  A.  &  E.  838;  S.  C.  6  N.     ^^c)  9  M.  &  W.  606  ;   S.  C. 
&  M.  294.  1  Dowl.  600,  N.  S. 

/\b)  12  M.  &  W.  159.  (d)  5  Burr.  2670. 
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of  exchange  imports  consideration,  and  if  the  defendant 
means  to  impeach  the  pluntiff's  title  by  denying  it,  he  most 
get  rid  of  that  which  is  in  effect  an  allegation  contained  in  ^- 
the  declaration.  But  here  the  defendant  was  not  bound  to' 
ezdode  eveiy  possible  title  in  the  plaintiff;  it  is  enough  for 
him  to  give  a  prim&  facie  answer ;  and  if  circumstances  exist 
which  would  enable  the  plaintiff  to  recover,  he  should 
all^  them,  as  they  lie  within  his  knowledge. 

Parke,  B. — I  am  of  the  same  opinion.  Both  pleas  afford 
a  good  defence,  and  if  the  pldntiff  had  any  answer  he 
should  have  replied  it  The  title  which  he  relies  upon  is 
the  indorsement  to  him  before  the  bill  became  due :  the 
pleas  pat  an  end  to  that  title,  for  they  shew  that  the  plain- 
tiff indorsed  the  bill  to  some  other  person  who  presented  it 
for  acceptance,  which  was  refused,  and  that  no  notice  of 
that  fiict  was  given  to  the  defendant  That  is  prima  facie 
an  answer  to  the  plaintiff's  claim.  The  inference  here  is, 
that  the  plaintiff  took  up  the  bill  upon  its  dishonour,  and  so 
was  remitted  back  to  his  old  title.  I  am  not  prepared  to 
say  whether  or  not  the  plaintiff  could  have  replied  any 
other  dtle,  without  being  guilty  of  a  departure ;  but  I  am 
mclined  to  think  that  he  could  not  It  is  not  however 
necessary  for  us  to  determine  that  point 

Aldebson,  B. — The  plaintiff,  by  his  declaration,  says,  '*  I 
am  the  holder  of  the  bill,  and  my  title  consists  of  the 
indorsement  by  the  defendant  to  me."  The  defendant  is 
bound  to  answer  that  title  in  omnibus,  and  he  does  sa  If 
the  declaration  is  to  be  considered  as  alleging  that  the 
phdatiff  was  a  bona  fide  holder  for  value,  the  defendant  by 
his  plea  admits  that  fact ;  but  shews  that  the  plaintiff  not- 
withstanding has  no  right  to  sue  because  he  indorsed  away 
the  bill  to  an  unknown  party,  by  whom  it  was  presented  for 
acceptance  and  dishonoured,  and  that  the  defendant  had 
no  notice  of  that  fact  That  plea  puts  an  end  to  the  title 
upon  which  the  plaintiff  relies^     The  plaintiff  must  then 
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1845.        shew  some  other  title  consistent  with  the  admissions  in  the 

Bartlett     P'^  ^^^  ^^  question  then  arises,  whether  he  can  do  so 

V-  without  departinff  from  the  declaration^  or  whether  he 

Benson.  r  o  * 

ought  not  cMiginally  to  have  stated  it  in  his  declaration? 
Upon  that  point  I  give  no  opinion,  but  I  entertain  no  doubt 
whatever  that  the  pleas  are  good. 

RoLFE,  B.-^The  plaintiff  in  his  declaration  relies  upon 
the  &ct  that  he  is  the  indorsee  of  the  defendant^  and  in 
order  to  succeed  he  must  put  an  end  to  the  answer  given 
by  the  plea.  I  very  much  doubt  whether  he  can  do  that 
by  shewing  that  he  was  the  indorsee  of  some  other  person. 

Rule  dischaiged. 


/C*  /^  ^y^^o6  In  re  Strbtton. 

An  »ttorney  M:^ E ACOCK  had  obtained  a  rule  nisi  to  review  the 
tained  to  bring  Master's  taxation  of  Stretton's  bill  of  costs.  The  affidavits 
the7oUowinr^  in  support  of  the  application  stated,  that  Stretton  had  been 
"°Sh^^*?  *  retained  by  one  C  hester  to  bring  an  action  against  Chi^man, 
damages  or       when  the  following  undertaking  was  given  :-^ 

costs  not  bo 
recoverable  in 

;!Llnr  "Youreelf  «.  Chspman. 

circumstances,         <<  Sif 

I  shall  charge  -^ 

yoa  costs  oat  ''  Should  the  damages  or  costs  not  be  recoverable 

The^plaintiJ'     ^^  ^^  action,  under  the  circumstances,  1  shall  chai^  you 

obUdned  a  ^^^A  OUt  of  purSC  Ouly. 

verdict,  with  r  j 

600/.  damages,  •«  YoutS,  &C., 

for  which 

sum  and  costs,  **  C  M.  StBETTON." 

judgment  was 

entered  up. 

The  defendant  took  the  benefit  of  the  Insolvent  Act,  and  the  dividend  on  his  estate  awarded  to 

the  plaintiff  was  27 2t  odd.     The  Master,  on  taxation,  allowed  the  attorney  costs  out  of  pocket 

only,  but  referred  the  matter  to  a  Judge,  who  directed  the  taxation  of  costs  oat  of  pocket  only. 

A  second  summons  was  taken  out  before  thu  same  Judge,  to  review  the  taxation,  and  dismissed. 

HtM^  first,  that  the  party  was  not  precluded  from  appealing  to  the  Court;  and  secondly,  that 

the  taxation  was  incorrect 
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The  action  was  accordingly  commenced,  and  Chester  1845. 
obtained  a  verdict,  with  600/.  damages.  The  costs  were  J^^ 
taxed  at  91/.  4«.  6d^  and  judgment  was  duly  entered  up  Staktton. 
iod  registered  for  the  amount  of  damages  and  costs. 
Chapman  afterwards  took  the  benefit  of  the  Insolvent 
Debtors'  Act,  and  the  sum  of  272L  Ss.  4^  was  ascer*^ 
taioed  and  appropriated  to  Chester,  as  his  dividend  on  the 
69U  4#.  6dL,  damages  and  costs.  On  the  29th  of  May 
last,  the  Master  taxed  Stretton's  costs  out  of  pocket  only, 
and  gave  a  certificate  to  that  effect,  in  order  to  take  the 
opmion  of  s  Judge  at  Chambers  as  to  the  correctness  of 
the  principle;  but  the  application  was  not  to  prejudice 
the  parties  if  consented  to.  Accordingly  a  summons  was 
taken  out,  and  heard,  on  the  5th  of  June,  before  Parke,  B., 
and  an  order  made  to  tax  the  costs  out  of  pocket  only ; 
and,  on  the  12th  of  June,  the  Master  completed  the 
taxation. 

AiUnsan  shewed  cause  upon  affidavits,  which  stated,  that 
the  Master  taxed  absolutely,  and  not  de  bene  esse,  and 
denied  that  the  application  was  without  prejudice;  that 
the  summons  taken  out  on  the  29th  of  May  was  dismissed, 
with  costs,  by  the  Chief  Baron  on  the  31st,  (Stretton  not 
attending;)  that  on  the  2nd  of  June,  Stretton  took  out 
another  summons  to  review  the  taxation,  which  was  heard 
be&re  Parke,  B.,  on  the  5th,  when  the  above  mentioned 
order  was  made ;  that,  on  the  10th  of  June,  another  sum- 
mons to  review  the  taxation  was  taken  out  by  Stretton, 
and  dismissed  by  Parke,  B.,  on  the  13th  of  June.  Upon 
these  facts  it  was  contended,  that  Chester,  having  his 
option  to  appeal  firom  the  Master's  decision,  either  to  the 
M  Court  or  to  a  Judge  at  Chambers,  had  made  his  elec- 
tion, and,  consequently,  that  there  was  no  further  appeal  to 
this  Court.  Thompson  v.  Becke  (a)  is  in  point  There,  a 
Judge  at  Chambers  dismissed  a  summons  with  costs :  the 
onsuccessfol  party  paid  the  costs,  but  immediately  after- 

/".(a)  4  Q.  B.  759 ;  See  S.  C.  1  D.  &  M.  49. 
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1845.  wards  applied  to  the  Judge,  on  further  summons,  to  resdad 
1^^  the  order.  The  Judge,  learning  from  the  affidayits  that 
SiMErroN.  ii^e  costs  had  been  paid,  dbmissed  the  application  as  made 
too  late.  On  motion  to  the  Court  to  rescind  the  first 
order,  it  was  held,  that  the  parties  havii^  appealed  to  (he 
Judge  who  made  the  order,  were  bound  by  his  decision,  and 
could  not  make  a  further  appeal  to  the  Court  [PoOock, 
C.  B. — There  is  an  appeal  to  the  Court  from  every  order 
made  by  a  Judge  at  Chambers,  except  where  the  Judge 
has  a  sole  authority.  In  the  case  cited,  there  was  an  appeal 
to  the  Judge  who  made  the  order  to  review  his  decisianf  aiid 
in  such  a  case  I  can  well  understand,  that  there  is  an 
implied  agreement  that  the  Judge's  decision  shall  be  final; 
but  in  this  case,  the  application  to  my  Brother  Parke  was 
not  by  way  of  appeal  from  his  former  decision.  AtdersoJii  B. 
— As  a  general  rule,  the  party  may  always  appeal  to  the 
Court;  the  exception  is,  where  the  Judge  has  a  sole 
jurisdiction,  either  by  act  of  Parliament,  or  otherwise.  If 
it  were  not  so,  there  is  hardly  any  case  in  which  a  Judge 
gives  an  opinion  at  Chambers  which  would  not  be  final 
Whenever  parties  come  before  me  at  Chambers,  and  I  see 
that  the  question  is  one  to  go  to  the  Court,  I  say  that  I 
will  not  determine  it,  but  that  if  they  choose  to  treat  my 
opinion  as  final,  I  will  give  it.  Where  a  rule  is  enlarged  to 
be  heard  at  Chambers,  the  decision  of  the  Judge  is  final,  for 
there  is  an  agreement  to  substitute  the  Judge  for  the  Court 
It  is  upon  that  ground  that  Thompson  v.  Becke{a)  was  de- 
cided :  there  Lord  Denman  says,  "  If  the  second  appHcstion 
had  been  made  to  this  Court,  and  counsel  had  admitted  ibat, 
before  making  it,  the  costs  had  been  paid,  the  Court  would 
have  done  what  my  Brother  Coleridge  did.  The  defendants 
here  have  put  him  in  the  place  of  the  Court  Knowing  that 
the  Judges  sometimes  review  their  own  orders,  they  have 
taken  their  chance  of  such  a  result  in  this  case ;  and  they 
must  abide  by  the  decision."]  With  respect  to  the  attorney* 
right  to  these  costs,  it  is  submitted,  that  as  Chester  was 

/(a)  4  a  B.  759 ;  See  S.  C.  1  D.  &  M.  49. 
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only  entitled  to  a  dividend  upon  Chapman's  estate,  the  1845. 
damages  and  costs  were  not  **  recoverable**  within  the  |^ 
meaning  of  the  undertaking.  Strbtton. 

Peacock,  in  support  of  the  rule.  The  application  to 
Parke,  B.,  was  not  to  rescind  his  order,  which  would  be  in 
the  nature  of  an  appeal,  but  for  a  new  order  for  the  Master 
to  review  hia  taxation. 

Pollock,  C.  B. — This  rule  must  be  made  absolute. 
There  is  no  reason  why  the  attorney  should  not  be  paid 
out  of  the  damages  recovered.  It  is  clear  that  he  only 
meant  to  guarantee  the  goodness  of  the  suit — that,  in  fiict, 
the  suit  was  available  in  point  of  law. 

Alderson,  B. — The  attorney  never  could  have  meant  to 
guarantee  the  solvency  of  the  defendant 

RoLFB,  B.,  concurred. 

Rule  absolute. 


Sanders,  Executrix  v.  Coward.  c/^-  ^^???yilr_z^8' 

JLIEBT  on  bond.     The  declaration  stated  that  the  de-  To  debt  on 
fendant,  on  the  1st  day  of  February,  a.d.  1823,  by  his  defendant, 
certain  writing  obligatory,  sealed  with  his  seal  &c,  became  "^  of *he* 
jointly  with  one  John  Coward,  and  separately  bound  to  condition 
the  plaintifTs  testator,  in  the  sum  of  1340Z.     Breach,  that  for  the  per- 
he  had  not  paid  the  same,  or  any  part  thereof  the^venants 

Plea.    The  defendant  craved  oyer  of  the  condition  of  the  ^  '"  ^^^^a  a 

...  ture)  pleaded 

bond,  which  was  as  follows : — The  condition  of  this  obliga-  tbat  no  cause 

of  action,  by 
reaxon  of  any 
n]each  of  the  condition  of  the  bond,  or  of  the  covenants  of  the  indenture,  accrued  at  any  time 
vitbm  twenty  jean  next  before  the  commencement  of  the  suit :   HM  bad  on  apecial  demurrer. 

&«Ne,  that  the  plea  should  have  set  out  the  indenture,  and  averred  performance  of  all  the 
covenants  which  were  performed  within  twenty  years,  and  admitted  breaches  of  all  those 
coveoaats  which  had  been  broken  before  that  time ;  and,  as  to  those  breaches,  have  pleaded 
^  Sttiute  of  LimiUtions. 
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1846.  tion  is  socbi  that  if  the  above  bounden  John  Coward  and 
James  Coward^  their  heirs,  &€•,  shall  well  and  truly  pay  or 
cause  to  be  paid  unto  the  above  named  £.  Sanders  and 
C.  R.  Sanders,  their  executors,  &c.,  the  sum  of  670/.  of 
lawful  money,  &c.,  with  interest  for  the  same  at  the  rate  of 
five  per  cent,  per  annum,  fix>m  the  day  of  the  date  of  the 
above  written  obligation,  on  the  first  day  of  February  next, 
according  to  and  in  full  performance  and  discharge  of  the 
covenant  and  condition  mentioned  in  an  indenture  bearing 
even  date  with  these  presents,  made  or  mentioned  to  be 
made  between  John  Coward  of  the  first  part,  the  said  James 
Coward  of  the  second  part,  S.  Dangle  of  the  third  part, 
E.  S.  Sanders  and  C.  R.  Sanders  of  the  fourth  part,  and 
do  and  shall  also  well  and  truly  observe,  perform,  fulfil,  and 
keep  all  and  singular  the  covenants,  grants,  articles,  condi- 
tions, and  agreements  whatever,  which  on  their  parts  and 
behalf  ought  to  be  observed,  performed,  fulfilled,  and  kept, 
comprised  and  mentioned  in  the  said  recited  indenture,  in 
all  things  according  to  the  true  intent  and  meaning  thereof 
then  this  obligation  to  be  void,  or  else  to  remain  in  full 
force.  Which  being  heard  and  read,  the  defendant  says, 
that  no  cause  of  action  in  respect  of  the  said  writing 
obligatory,  by  reason  of  any  breach  of  the  said  condition  of 
the  said  writing  obligatory,  or  of  the  said  covenants,  grants, 
articles,  conditions,  and  agreements,  or  of  any  or  either  of 
them,  in  the  said  indenture  in  the  said  condition  mentioned, 
has  accrued  at  any  time  within  twenty  years  next  before 
the  commencement  of  this  suit 

Special  demurrer,  assigning  for  causes,  that  the  plea  does 
not  confess  and  avoid  or  deny  the  cause  of  action :  that  it 
is  consistent  with  the  form  of  the  plea,  that  the  writing 
obligatory  had  never  become  forfeited. 

The  points  marked  for  argument  on  behalf  of  the 
defendant  were,  that  it  is  not  the  duty  of  the  defendant  to 
set  forth  in  his  plea  the  breach  or  breaches  of  the  condition 
of  the  bond  for  which  the  plaintiff  prosecutes  his  action,  as 
that  is  a  matter  entirely  within  the  plaintiff's  knowledge : 
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that  it  IS  impossible  for  the  defendant  to  know  on  what 
breach  in  particular,  or  on  how  many  breaches  the  plaintiff 
intends  to  rely:  that  it  would  be  inconsistent  with  the 
general  rules  of  law  and  pleading  to  compel  the  defendant 
to  state  his  adversaries'  case,  or  to  confess  and  admit 
particular  jGm^  against  himself:  and  that  the  plea  does 
confeaB  a  general  forfeiture  of  the  bond,  and  amounts  to  an 
admission  of  any  breach  of  the  condition  which  the  plaintiff 
may  choose  to  rely  on. 


1845. 


Sanders 
Coward. 


Montague  Smithy  in  support  of  the  demurrer.  The  plea 
18  founded  on  the  3  &  4  Wm.  4,  c.  42,  s.  3,  which  limits 
actions  upon  bond  or  other  specialty  to  twenty  years  (a). 
The  same  question  was  before  the  Court  on  a  previous 
occasion,  when  an  amendment  was  sug^;e6ted  (&).  The 
first  objection  is,  that  the  plea  does  not  confess  and  avoid 


(a)  "  That  all  actions  oi  debt 
lor  rent  upon  an  indenture  of 
demise,  all  actions  of  covenant  or 
debt  upon  any  bond  or  other  spe- 
cialty, and  all  actions  of  debt  or 
eeire  facias  upon  any  recognisance, 
and  also  all  actions  of  debt  upon 
any  award  where  the  submission 
is  not  by  specialty,  or  for  any  fine 
due  in  respect  of  any  copyhold 
estates,  or  for  an  escape,  or  for 
money  levied  on  any  fieri  facias, 
and  all  actions  for  penalties, 
damages,  or  sums  of  money 
ipven  to  the  party  grieved,  by 
any  statute  now  or  hereafter  to 
be  in  force,  that  shall  be  saed  or 
brought  at  any  time  after  the  end 
of  the  present  session  of  Parlia- 
ment, shall  be  commenced  and 
sued  within  the  time  and  limita- 
tion berein -after  expressed,  and 
not  after;  that  is  to  say,  the  said 
actions  of  debt  for  rent  upon  an 
indenture  of  demise,  or  covenant 


or  debt  upon  any  bond  or  other 
specialty,  actions  of  debt  or  scire 
facias  upon  recognizance,  within 
ten  years  after  the  end  of  this  pre- 
sent se8sion,or  within  twenty  years 
after  the  cause  of  such  actions  or 
suits,  but  not  after;  the  said 
actions  by  the  party  grieved,  one 
year  after  the  end  of  this  present 
session,  or  within  two  years  after 
the  cause  of  such  actions  or  suits, 
but  not  after ;  and  the  said  other 
actions  within  three  years  after 
the  end  of  this  present  session, 
or  within  six  years  after  the  cause 
of  such  actions  or  suits,  but  not 
after ;  provided  that  nothing 
herein  contained  shall  extend  to 
any  action  given  by  any  statute 
where  the  time  for  bringing  such 
action  is  or  shall  be  by  any  statute 
specially  limited/' 

(ft)  Ante,  vol.  1,  p.  1012 ;  S.  C. 
13  M.  &  W.  65.   ^ 


284  CAfiBS  ON  POINTS  OF   PBACTICE,   GXCU. 

1 845.       the  cause  of  action ;  for  it  is  consistent  with  every  allegation 

^^j^^^^    in   the  plea,  that   no   breach  has  ever  occurred.     The 

e.  defendant  ought  to  have  set  out  the  indenture,  and  after 

confessing  the  breach,  should  have  alleged  that  the  cause 

of  action  in  respect  thereof,  did  not  accrue  within  twenty 

years.    To  a  plea  of  performance  the  plaintiff  must  reply  a 

breach.     Before  the  statute  8  &  9  Wm.  3,  c.  11^  he  was 

limited  to  a  single  breach.    That  act  did  not  alter  the  rales 

of  pleading,  but  only  allowed  the  plaintiff  to  reply  several 

breaches.     If  the  plea  set  up  matter  of  excuse,   it  is 

sufficient  to  deny  the  excuse  alleged.     Suppose  in  this  case 

the  plaintiff  replied  setting  out  a  single  breach ;  is  the  plea 

to  be  construed  as  a  confession  by  the  defendant  that  he 

has  broken  every  condition  and  covenant  contained  in  the 

indenture  ?  If  not,  the  plea  must  be  taken  as  a  denial  that 

there  ever  was  any  breach  at  all.     By  the  fifth  section  of 

the  3  &  4  Wm.  4,  c.  42,  an  acknowledgment  either  by  part 

payment  or  by  writing,  is  sufficient  to  take  the  case  out  of 

the  statute;  but  the  acknowledgment  must  be  specially 

replied;  could  then  the  plaintiff  make  a  good  replication  to 

this  plea  by  saying,  that  the  breach  is  the  non  payment  of 

money  more  than  twenty,  years  ago,  and  that  there  is  an 

acknowledgment  in  writing  within   twenty  years.     The 

defendant  might  rejoin,  ^'I  have  paid  the  money,  and 

whatever  breach  you  choose  to  assign,  took  place  more 

than  twenty  years  ago."     [^Parke,  B. — This  is  the  result  of 

the  double  operation  of  the  statutes  of  Wm.  3  and  Wm.  4. 

The  defendant  cannot  tell  whether  you  are  suing  in  respect 

of  a  breach  of  the  bond  or  the  covenant,  or  for  how  many 

breaches.     He  cannot  plead  performance,  because  he  could 

not  rejoin  that  the  breach  accrued  more  than  twenty  years 

ago;  for  that  would  be  a  departure  from  the  plea.]  Suppose 

one  cause  of  action  to  have  accrued  upon  the  first  breach 

of  the  condition,  there  would  be  no  difficulty  in  saying, 

''I  broke  the  condition  by  non  payment  of  the  money,  but 

that  happened  more  than  twenty  years  ago.**    [Alderson,  B. 

— As  no  cause  of  action  is  assigned  in  the  declaration,  the 


MICHAELMAS   TERM,   9   VICT.  285 

defendant  cannot  tell  what  the  caose  of  action  is,  to  which       1845, 

he  is  to  plead  as  not  having  accrued  within  twenty  years.      Sandebs 

You  say  he  must  know  what  he  has  done,  but  unless  you      ^  ■*• 

assign  a  breach,  he  cannot  tell  what  you  mean  to  say  he 

has  done.]     The  right  of  action  on  the  bond  would  be 

baired,  after  twenty  years  from  the  first  breach.    [Flatty  B. 

—Suppose  the  defendant  admit  one  particular  breach,  and 

plead,  that  such  breach  took  place  more  than  twenty  years 

ago ;   the  plaintiff  might  then  go  on  and  assign  another 

breach.]     If  the  covenants  in  the  deed  were  impossible  to 

be  performed,  the  bond  would  be  single,  and  a  cause  of 

action  would  accrue  to  the  plaintiff,  upon  the  obligatory 

part  of  the   bond ;  Com.  Dig.y  tit    "  Condition^'*  (D.  !)• 

Such  a  state  of  things  may  exist  in  the   present  case* 

The  plea  does  not  shew  to  the  Court  what  the  covenants, 

articles,  and  agreements  are ;  but  only  says  that  no  cause  of 

action  exists  by  reason  of  them.     [Aldersan,  B. — It  does 

Dot  appear   by  the   record,   whether  the   conditions  are 

possible  or  impossible ;  why,  then,  are  we  to  assume  that 

they  are  impossible  ?]     The  defendant  ought  to  set  out  the 

conditions,  for  it  is  incumbent  on  him  to  get  rid  of  the 

oblatory  part  of  the  bond  by  shewing  a  performance.     In 

Ashbee  Y.  Pidduck  (a),  it  was  held  not  to  be  necessary,  in 

debt  on  bond,  to  aver  a  breach  in  non  payment  of  the 

money ;  but  that  it  was  sufficient  for  the  plaintiff  to  shew  the 

debt  doe,  and  that  then  it  lay  on  the  defendant  to  discharge 

himsel£    If  the  deed  contain  any  disjunctive  covenant  or 

covenants  in  the  negative,  the  defendant  must  set  out  the 

whole  deed,  and  allege  performance  of  the  one,  and  deny 

non  performance  of  the  other;  Webb  Y.Jamei  (&}. 

W,  H.  Wattouj  contri.  Since  the  statute  of  Wm.  3,  the 
fionn  of  pleading  in  debt  on  .bond  is  quite  anomalous.  This 
plea,  which  was  framed  after  the  decision  of  the  Court  on 

X(fl)  1  M.  &  W.  664. 

^  {b)  9  PowL  314 ;  S.  C.  r  M.  &  W.  279. 
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1845.       the  former  demurrer,  is  sufiBcient    Under  the  Statute  of 
^^^JJ^J^JIJJ'^    Limitationsy  the  cause  of  action  does  not  arise  from  the 
V-  making  of  the  bondi  but  from  the  committing  of  the  first 

breach*  As  to  the  objection  that  this  plea  is  not  in 
confession  and  avoidsnce,  it  is  doubtful  whether  a  plea  of 
the  Statute  of  Limitations  ever  confesses  and  avoids  die 
cause  of  action ;  whether  in  truth  it  is  not  a  statatoiy  de- 
fence. Non  assumpsit  infra  sex  annos,  has  never  been  held 
a  bad  plea.  [Aldersauy  B. — It  cannot  be  a  plea  in  coDlfeasion 
and  avoidance,  because  it  would  be  proved  by  shewing 
that  there  was  no  contract  whatever.  If  no  evidence  were 
ofiered  under  the  issue  of  actio  accrevit  infra  sex  annos,  the 
defendant  would  be  entitled  to  the  verdict,  because  the 
issue  is  on  the  plaintiff;  consequently  that  plea  cannot  be 
in  confession  and  avoidance.  The  Statute  of  Limitations 
means  this,  **  I  put  you  to  prove  a  contract  or  a  breach 
within  twenty  years.*^  The  difflcuUy  arises  firom  the 
anomalous  form  of  pleading  in  debt  on  bond.  In  the  case 
of  a  simple  contract  debt,  the  plaintiff  most  shew  a  contract 
and  a  breach ;  but  in  an  action  on  a  bond,  it  is  sufficient  to 
allege  that  the  defendant  bound  himself  by  a  writing 
obligatory,  and  that  he  did  not  pay  the  money  on  the  day. 
It  is  said,  that  the  defendant  should  have  confessed  a 
breach,  and  then  have  alleged  that  such  breach  did  not 
accrue  within  twen^^  years ;  but  such  a  plea  would  be  clearly 
insufficient,  unless  it  averred  that  there  never  was  any  other 
breach.  Numerous  breaches  might  have  taken  place,  and 
it  is  impossible  for  the  defendant  to  know  upon  which  the 
plaintiff  relies.  He  might  be  proceeding  for  a  breach  which 
occurred  more  than  twenty  years  ago,  and  when  the  statute 
was  pleaded,  might  reply  by  suggesting  breaches  within 
twenty  years.  In  the  case  of  an  action  for  goods  sold  and 
delivered,  which  comprise  three  distinct  items,  the  plaintifF 
might  have  separate  answers  to  the  plea  of  the  Statute  of 
Limitations ;  for  instance,  as  to  one  of  the  causes  of  action, 
he  might  reply  an  acknowledgment  in  writing;  as  to 
another,  that  he  was  non  compos  mentis ;  and  aer  to  the 
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durd,  that  the  defendant  was  beyond  the  seas.    If,  in  the       1845. 
Bune  way,  each  particular  breach  of  a  bond  constitute  a      s^^^^^ees 
cause  of  acdon  within  the  meaning  of  the  statute,  there      ^  *'* 

.        ,  ,  Coward. 

would  be  no  difficulty  in  distributing  the  answers  to  each 
separate  breach.     Li  delivering  judgment  on  the  former 
demurrer,  /MbcA,  C.  B.,  says  (a),  '^The  action,  no  doubt, 
is  brought  for  the  recovery  of  the  penalty  of  the  bond ;  and 
in  one  sense  it  may  be  said  that  the  penalty  is  the  *  cause 
of  action ;'  that  it  is  which  the  plaintiff  recovers ;  and  having 
obtained  a  verdict  on  one  -  breach,  the  judgment  would  be 
for  the  penalty,  and  execution  would  be  taken  out  for  the 
damages  on   that  breach,   the   judgment  standing    as  a 
security:  but  the  cause  of  action  also,  in  another  sense,  is 
the  breach  or  breaches  of  the  condition  of  the  bond."    The 
term  "  cause  of  action"  in  the  Statute  of  Limitations,  does 
not  mean  the  first  forfeiture  of  the  bond ;  but  the  cause  of 
action  arising  from  each  successive  breach.    If  it  be  ineum- 
b^dt  on  the  defendant  to  shew  a  breach,  he  would  be  bound 
to  Bet  out  every  possible  breach.     When  a  matter  is  purely 
within  the  knowledge  of  one  party,  the  rules  of  pleacSng 
require  him  to  allege  it     [Aldersofij  B. — ^The  defendant 
knows  what  he  has  himself  done  or  omitted  to  do,  but  he 
does  not  know  what  the  plaintiff  means  to  bring  his  action 
for.    Suppose  the  defendant  covenants  for  the  act  of  a  third 
party,  how  is  he  to  know  what  breach  has  been  committed  ?] 
The  defendant  could  not  set  out  the  indenture,  because  it 
is  in  the  plaintiff's  hands.     [BarAe,  B. — If  he  pleaded 
performance,  he  must  have  set  it  out,  and  the  reason  is,  that 
otherwise  it  does  not  appear  whether  there  are  disjunctive 
or    negative    covenants ;    £ari  of  Kerry  v.    Baxter  {b). 
AHerwOy  B» — No  doubt  a  Judge  at  Chambers  would  order 
it  to  be  produced,  if  there  were  only  one  part  to  it.]     The 
same  rule  will  not  apply  to  a  plea  which  alleges  that  there 
was  no  cause  of  action  by  reason  of  a  breach.     If  this  bond 

•^)  13  M.  &  W.  71 ;  S  C.  a»fe,  vol.  I,  p.  1012. 
/Qi)  4  Eaac»  340 1  S.  C.  1  Smith,  106. 
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1845.        were  not  subject  to  a  condition,  the  plea  woald  be  a  good 

^^"'^'^^^ '     bar,     [Parke,  B. — No:   you  have  not  pleaded  that  the 

p.  cause  of  action  accrued  by  reason  of  the  bond.]    The  plea 

owARD.  .^  effect  states  that,  when  it  all^^  that  there  was  no 
breach  within  twenty  years.  [Parke^  B. — If  you  had  set 
out  the  indenture,  and  it  appeared  that  the  condition  was 
impossible,  and  therefore  void^  the  plea  would  nevertheless 
be  bad.] 

M.  Smith,  was  heard  in  reply. 

Cur.  adv.  vtdL 

The  judgment  of  the  Court  was  afterwards  (a)  delivered  by 
Parke,  B. — (After  stating  the  pleadings.)  There  had 
been  a  plea  to  the  same  declaration,  and  a  special  demurrer 
to  it,  which  came  on  before  the  Court  in  Trinity  Term, 
1844,  and  the  Court  held  the  plea  bad  for  uncertainty,  but 
gave  the  defendant  leave  to  amend  (i).  The  amended  plea 
being  now  demurred  to  specially,  two  objections  were  taken 
to  it,  one  that  the  plea  ought  to  have  set  out  the  indenture 
at  length ;  the  other,  that  the  plea  that  no  action  accrued 
by  reason  of  a  breach  of  the  condition  within  twenty  years, 
was  bad  in  form,  as  not  being  either  in  confession  and 
avoidance,  or  denial  of  the  cause  of  action.  The  first  of 
these  objections,  which  was  not  the  principal  one  insisted 
on,  ought,  we  think,  to  prevaiL  It  is  perfectly  settled  {c), 
that  the  indenture  ought  to  be  set  out  when  performance  is 
pleaded ;  because  it  might  contain  negative  and  affirmative 
covenants,  or,  as  Lord  Coke  says  (if),  "  a  covenant  for 
something  *'  to  be  done  of  record ;"  in  all  which  cases  per- 
formance must  be  pleaded  specially.  Where,  however, 
performance  is  not  pleaded,  but  non  performance  excused, 
the  same  reason  does  not  apply ;  but  it  is  insisted  that  the 

(a)  In  Hilary  Term.  4  East,  340 ;  ElUs  v.  Box,  Aleyii. 

/  (b)  Ante,  vol.  1,  p.  1012 ;  S.  C.  72 ;  Tapscot  v.  WooUbridgt,  1  Sid. 

13M.  &W.Y1.  425. 

/  (c)  Earl  </  Kerry  v.  BaJBter^  ^    (4  Co.  Litt.  303  b. 


Coward. 
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indenture  ought  to  be  set  out,  in  order  that  the  Court  may        1845. 

$ee  that  it  contains  covenants,  all  of  which  were,  at  the      sanders 

time  of  the  making  of  the  bond,  capable  of  being  performed ; 

for  if  any  one  were  impossible,  the  bond  would  be  single, 

and  if  so,  the  plea,  which  relates  to  the  breaches  only,  bad. 

We  think  that  this  is  a  good  reason  for  requiring  the 

indenture  to  be  set  out,  and  it  should  be  so  done  if  the 

defendant  amends,  as  we  propose  to  give  him  liberty  to 

da    The  next  and  principal  objection  is  to  the  form  of  the 

plea,  which  states,  '*  that  no  cause  of  action  by  reason  of 

any  breach  of  the  conditions  of  the  said  writing  obligatory, 

and  of  the  covenants  in  the  said  indenture,  accrued  at  any 

time  within  twenty  years  next  before  the  commencement 

of  the  suit;"  we  think  this  plea  bad  in  form.    In  construing 

the  third  section  of  the  3  &  4  Wm.  4,  c.  42,  it  seems  to  us 

that  the  limitation  in  an  action  on  bond,  of  *'  twenty  years 

after  the  cause  of  action  or  suit,"  is  not  to  be  confined  to 

twenty  years  from  the  first  breach  of  the  condition  to  do 

various  things,  any  more  than  it  would  be  confined  to  that 

period  firom  the  first  breach   of  covenant  to  do  various 

things,  in  an  action  of  covenant.     Although  on  the  first 

breach  of  the  condition  of  a  bond,  the  obligee  may  sue  the 

obligor,   and  have  judgment  for  the  penalty  under  the 

statute  of  8  &  9  Wm.  3,  c  11,  as  a  security  of  a  higher 

nature  for  future  breaches ;  he  is  not  bound  to  pursue  that 

course.     He  may  waive  the  right  of  action  on  the  bond  in 

respect  of  the  first  breach,  or  any  number  of  breaches,  and 

be  contented  with  the  specialty  security  only,  for  future 

breaches,  and  sue  afterwards  on  a  subsquent  forfeiture,  and 

assign  that  for  a  breach.   If  it  were  not  so,  the  inconvenience 

would  be  considerable,  and  the  value  of  the  security  of  a 

bond  diminished ;  and  it  is  to  be  observed,  that  the  limitation 

in  the  statute  is  not  from  the  cause  of  action  first  accrued 

on  the  bond,  but  generally  firom  the  cause  of  action.     This 

construction  leaves  the  obligee  much  in  the  same  situation 

as  before  the  act,  except  that  the  statute  gives  to  the  lapse 

of  time  the  efiect  of  an  absolute  bar  to  the  remedy,  instead 

VOL.  IIL  u  i>.  &  L. 


290  CASES  ON   POINTS  OF  PRACTICE,   EXCH. 

of  its  being  used  as  evidence  of  payment  or  performance  of 
the  condition,  as  it  would  have  been  before.  K  before  the 
statute  there  had  been  a  bond  for  the  payment  of  twenty 
annual  instalments,  the  lapse  of  twenty  years  from  the  time 
fixed  for  the  payment  of  each  instalment,  would  have  been 
good  evidence  to  raise  a  presumption  of  the  due  payment 
of  each  instalment;  but  the  right  to  recover  the  instalment 
due  within  twenty  years,  would  be  unaffected.  The 
supposition  on  which  the  plea  is  framed,  namely,  that  to 
constitute  a  bar  under  the  statute  eveiy  breach  of  the 
condition  ought  to  be  shewn  to  have  been  beyond  twenty 
years,  is  correct ;  but  we  think  that  the  plea  is  bad  in  form. 
It  is  not  clear  whether  its  meaning  be,  that  every  condition 
or  covenant  was  to  be  performed,  and  was  broken  more 
than  twenty  years  ago ;  or  that  for  the  last  twenty  years 
every  condition  and  covenant  had  been  duly  performed. 
If  the  latter  be  the  meaning,  it  is  an  incorrect  form  of 
pleading ;  for  the  breach  binds  in  the  first  instance,  and  the 
defendant  must  exonerate  himself  by  pleading  performance, 
if  he  mean  to  insist  that  the  breach  has  not  been  fulfilled ; 
he  cannot  be  allowed  to  say  that  there  has  been  no  breach 
of  the  bond  generally,  and  throw  it  on  the  plaintiff  to  prove 
a  breach,  but  he  must  shew  by  proper  affirmative  pleadii^ 
that  the  condition  has  been  duly  performed.  This  cir- 
cumstance makes  a  difference  in  the  form  of  a  plea  of  the 
Statute  of  Limitations,  to  an  action  in  the  old  form,  or  a 
bond  with  a  condition ;  and  to  an  action  of  covenant,  setting 
forth,  as  it  must  do,  the  breaches  which  the  plaintiff  insists 
upon,  (as  to  which  there  would  be  no  difficulty  in  pleading 
in  the  ordinary  form,  that  the  causes  of  action  in  the 
declaration  mentioned,  did  not  accrue  within  twentjr  yean^ 
nor  would  there  possibly  be  any  in  adopting  a  similar  plea 
in  the  case  of  an  action  on  a  bond,  stating  the  breaches  in 
the  dedamtion).  We  think  that  the  plea  cannot  be 
supported,  and  our  judgment  must  be  for  the  plaintiff;  but 
the  defendant  may  have  liberty  to  amend  on  the  usnal 
terms.     What  the  form  of  amendment  should  be,  must 
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depend  upon  the  nature  of  the  covenants  and  the  facts ;  but        1845. 
the   defendant's  counsel  will  consider  whether  the   plea      sanders 
which   should    set   out    the   indenture,   should   not  aver      ^  ^- 

COWA&D. 

performance   of  all  the  covenants   that  were  performed 
within  twenty  years,  and  admit  the  breaches  beyond  that 
time,   and  as  to  those  breaches   plead    the    Statute   of    « 
Limitations. 

Amendment  accordingly  (a). 

(a)  This  case  was  decided  in  Hil.  Term,  1846. 


In  re  Whalley. 

JljL  UDDLESTON  moveA  to  make  absolute  a  rule  for  an  serMe,  that 
attachment  against  an  attorney  for  not  delivering  his  bill  of  din>eiiMwiUi 
costs.-    The  rule  to  shew  cause  had  not  been  personally  pe"OMlw- 

*  •'    Yice  of  a  rule 

served ;  but  it  appeared  from  the  affidavits,  that  the  attorney  for  an  attach- 
knew  of  the  rule,  and  was  keeping  out  of  the  way  to  avoid  ^vhero  there 
service.   Notwithstanding  the  cases  of  Wilkinson  v.  Penning^  remedy^md 
tan  (a\  and  In  re  Pune  (A),  it  would  seem,  that  in  this  Court,  »J  b  dear  that 

,  ,  .        .  .      .  X      theparty  keeps 

at  least,  personal  service  is  not  always  indispensable.  In  out  of  the  way 
the  case  of  In  re  Barwick  (c),  a  rule  for  an  attachment  vice.  ^ 
against  an  executor  for  not  accounting  pursuant  to  a  rule  of 
Court,  was  made  absolute,  though  that  rule  had  not  been 
personaUy  served ;  it  appearing  that  the  party  kept  out  of 
the  way  to  avoid  service.  In  the  case  of  In  re  FenneU{d),  a 
similar  rule  was  granted.  The  true  principle  is  stated  in  Rich^ 
mandv^  Parkinson  (^),  namely,  that  the  Court  will  not  dispense 
with  personal  service,  where  there  is  any  other  remedy. 

Pabke,  B. — ^It  certainly  is  not  laid  down  that  under 
no  circumstances  will  the  Court  dispense  with  personal 
service.  Suppose  a  case  where  there  is  no  other  remedy 
for  the  recovery  of  a  debt  but  by  attachment,  and  it  is 

y^a)  6  Dowl.  183.  S.  C.  6  Scott,       Ac)  3  Dowl.  703. 

401.  Ad)  3  Dowl.  703,  note  (a). 

/^ib)  Jmte,  vol.  1,  p.  703.  (<?)  Ibid.  703. 

u  2 
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1845.        certain  that  the  party  is  avoiding  service;  it  is  not  dear 
"l^ro         that  the  Court  would  in  such  a  case  insist  on  personal 
service. 

[The  Court  then  desired  to  hear  the  aflSdavits,  which 
stated  a  call  at  the  attorney's  residence,  and  the  deponent's 
belief  that  the  attorney  was  in  the  house  at  the  time,  bat  it 
did  not  appear  that  he  had  been  seen  there.  It  then  stated 
a  subsequent  call  at  his  office,  and  that  a  copy  of  the  nile 
was  left  there  with  his  brother,  who  returned  it  on  the 
following  day. 

[The  Court  thought  that  further  attempts  should  be  made 
to  effect  personal  service;  and  it  appearing  that  the  rule 
had  expired,  they  granted  a  fresh  rule  for  that  purpose.] 

Rule  accordingly  (4 

(a)  The  parties  succeeded  in      that  the    point  was  not  agaiB 
•erving  this  rule  personaUy  ;  so      raised. 


y.C'    /Ui^y^.  ^^^  DiBTBICHSBN  W.    GlUBILEI. 

The  first  count  AsSUMPSIT.  The  first  count  of  the  declaration  stated, 
tute^tfamt  ^^  that  whereas  the  defendant  had  become  and  was  tenant  to 
defe^d^nthad  *®  plaintiff  of  Certain  rooms,  on  the  terms  that  the  dcfend- 
beoome  and      aut  should  not  allow  any  nails  to  be  driven  into  the  walk; 

was  tenant  to 

the  plaintiff  ,      .      . 

of  oertain  rooms,  on  the  terms  that  the  defendant  should  not  allow  any  nails  to  be  dmen  into  toe 
wall,  and  that  if  any  damage  should  arise  from  his  so  doing,  he  should  pay  the  costs  <'^^'^P'?^  t! 
tame  on  his  vacating  the  premises ;  and  that  in  consideration  thereof,  the  defendant  P'^^'tJi' 
plaintiff  not  to  allow  any  nails  lobe  driven  as  aforesaid,  and  that  if  any  damage  should  arise  uc>^ 
from,  he  would  pay  the  costs  of  repairs :  Breach,  that  defendant  pulled  down  bells,  and  drove 
nails  into  the  walls,  and  that  the  costs  of  repairing  the  injuries  amounted  to  150t ;  jT^  ^ 
defendant  had  not  paid  that  sum  to  the  plaintiff.  P  tea,  that  after  the  making  of  the  P^!J*j^ 
far  as  relates  to  the  driving  of  the  nails,  the  defendant  did  pay  the  costs  of  repairing  me  wj"^ 
occasioned  thereby :  Held^  on  special  demurrer,  that  the  plea  was  bad,  for  professing  toaMj 
the  whole  count,  and  answering  but  a  part ;  and  that  the  breach  in  the  first  count  (V^pP^ 
alleged  non-payment  of  the  costs  to  the  plaintiff;  and  that  the  count  was  not  bad  for  onuttiog  to 
state  that  the  defendant  became  tenant  at  the  request  of  the  plaintiff.  ,       ^i  j 

The  second  count  of  the  declaration  alleged,  that  in  consideration  that  the  P^^J?|o 
permit  a  brass  plate  to  be  fixed  on  the  outer  door  of  the  premises,  the  defendant  P"'"'^^ 
cause  a  new  door  to  be  put  up  at  the  expiration  of  the  tenancy :  breach,  that  be  diunot  no^ 
Plea  to  the  second  count,  that  before  any  cause  of  action  accrued,  the  defendant  ofleredtoo*^ 
a  new  door  to  be  alBxed ;  but  that  the  plaintiff  refused  to  allow  him  so  to  do,  and  disebircea  nim 
from  carrying  the  said  agreement  into  execution :  Hdd,  on  special  demurrer,  that  the  pM  wv 
bad  for  duplicity. 


MICHAELMAS  TERM,   9  VICT.  293 

and  that  if  any  damage  should  arise  from  so  doing,  the        1845. 
defendant  should  pay  the  costs  of  repairing  the  same  on    pietrkhsen 
vacating  the  apartments ;  and  that  in  consideration  thereof,  ^• 

the  defendant  then  promised  the  plaintiff  to  use  the  rooms  in 
a  tenant-like  manner,  and  not  to  allow  any  nails  to  be  driven 
as  aforesaid,  or  that,  if  any  damage  should  arise  therefrom, 
the  defendant  would  pay  the  costs  of  repairing  all  injuries 
occasioned  thereby.     The  declaration  then  averred,  that 
the  defendant  quitted  possession  of  the  said  rooms;  and 
alleged,  as  a  breach,  that  he  did  not  use  the  said  rooms  in 
a  tenant-like  manner ;  but,  on  the  contrary  thereof,  pulled 
down  divers  bells,  and  broke  and  destroyed  divers  chimney- 
pieces  and  stoves,   and  drove  nails  into  the  walls:  and 
although  the  costs  of  repairing  the  injuries  of  the  walls 
amounted  to  a  large  sum  of  money,  to  wit,  150L;  yet  the 
defendant  had  not  paid  the  said  sum  of  150/.,  or  any  part 
thereol^  to  the  plaintiff. 

The  second  count  stated,  that  in  consideration  of  the 
plamtiff  permitting  a  certain  brass  plate  to  be  fixed  to  the 
outer  door  of  the  house,  and  to  remain  there  during  the 
tenancy,  the  defendant  promised  the  plaintiff  to  cause  a 
new  outer  door  to  be  made  and  fixed  up  in  the  entrance  of 
the  dwelling-house  at  the  expiration  of  the  tenancy ;  that 
although  the  brass  plate  was  fixed,  and  remained  upon  the 
door  during  the  tenancy;  yet  the  defendant  did  not  nor 
would,  at  any  time,  cause  a  new  door  to  be  made  and 
fixed  up  in  the  said  dwelling-house. 

Plea  to  the  first  count  And  for  a  further  plea  in 
this  behalf  to  the  said  first  count,  that  after  the  making 
of  the  promise  in  the  said  first  count  mentioned,  so  far  as 
relates  to  the  driving  of  the  said  nails  in  that  count  men- 
tioned, he^  the  defendant,  paid  the  costs  of  repairing  the 
injuries  occasioned  by  the  driving  of  the  nails,  &c.  Con- 
clusion to  the  country. 

Plea  to  the  second  count.  That  before  the  commencement 
of  the  suit,  to  wit,  on,  &c.,  the  defendant  was  ready  and 
willing,  and  then  tendered  and  offered  to  the  plaintiff,  to 
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1845.        cause  a  new  door  to  be  made  and  fixed  up  in  the  entranoe 

BtETRicHssN  ^^  ^^^  ^^^  messuage  or  dwelling-house,  to  accept  which 
^'  said  offer  the  plaintiff  then  wholly  refused,  and  did  then 

wholly  forbid  and  prevent  the  defendant  from  causing  the 
said  door  to  be  so  made  and  fixed  up  as  aforesaid ;  and  hath 
since,  and  still  doth,  wholly  refuse  to  allow  the  defisndant 
to  enter  into  and  upon  the  said  messuage  or  dwelling-home 
for  the  purpose  of  causing  the  said  door  to  be  so  made  and 
fixed  up  as  aforesaid.  And  the  plaintiff,  to  wit,  on,  &&, 
wholly  declined,  and  disavowed,  and  discharged  the  de- 
fendant frcto  the  carrying  of  the  said  agreement  and 
promise  in  the  said  second  count  mentioned  into  execat]<m; 
for  which  reason,  and  no  other,  the  defendant  did  not, 
upon  or  before  the  expiration  of  the  said  tenancy,  nor  hadi 
he,  at  any  time  since  hitherto,  caused  such  new  door  to  be 
made  and  fixed  up  in  the  said  entrance  of  the  said  messuage 
or  dwelling-house,  according  to  the  tenor  and  effect,  true 
intent  and  meaning  of  his  said  promise  in  that  behalf. 
Verification. 

Special  demurrer  to  the  plea  to  the  first  count,  assigning 
for  cause,  that  it  professes  to  answer  the  whole  of  the  fint 
count,  but,  in  feet,  answers  a  part  only,  namely,  that  which 
relates  to  the  driving  the  nails  into  the  walls. 

Special  demurrer  to  the  plea  to  the  second  count,  assigning 
for  cause,  that  the  plea  is  multi&rious  and  double  in  thisy 
that  it  first  alleges  that  the  plaintiff  prevented  the  defendant 
fi*om  performing  the  agreement ;  and  secondly,  that  plaintiff 
discharged  the  defendant  fi-om  the  performance  of  it. 

Bovill,  in  support  of  the  demurrers.  The  plea  to  the  first 
count  is  bad  for  the  cause  assigned :  Putney  v.  «S^oa»  (a) ; 
Hughes  v.  Pool  {h) ;  and  Parratt  v.  Goddard  (c),  are  autho- 
rities in  point.  The  plea  to  the  second  count  is  clearly 
bad  for  duplicity,  as  it  sets  up  two  distinct  answers  to  the 

(a)  5  DowL  296  ;  S.  C.  2  M.     N.  R.  959. 
&  W.  72.    *^ '  y^ic)  1  Dowl.  874,  N.  S.  i  S.  C. 

*^ib)  6M.&G.271;  S.C.6Scott,      9  M.  &  W.  458. 
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oaant     The  case  of  King  v.  GUlett  (a)  shews,  that  the  1845. 

al^gation  in  the  plea,  *'that  the  plaintiff  discharged  the  ^^^^^^^^ 

defendant  from  his  promise,"  would  of  itself  have  been  ^   *'* 
sufficient. 

BaUy  contrft.  The  plea  to  the  first  count  substantially 
answers  the  whole  of  that  count  The  plaintiff  could  not 
recover  any  damage  in  respect  of  the  pulling  down  the 
bells,  and  destroying  the  chimney-pieces,  stoves,  &c. ;  for  it 
is  not  alleged  that  those  articles  belonged  to  him ;  Pritchard 
V.  Long  (b).  The  destruction  of  the  propefty  is  mere 
matter  of  aggravation.  The  first  count  is  bad,  inasmuch 
as  there  is  a  variance  between  the  promise  and  the  breach. 
The  promise  is  to  pay  the  costs  of  repairing,  but  the  breach 
alleged  is,  that  the  defendant  did  not  pay  those  costs  to  the 
plaintiff^.  The  breach  should  be  assigned  in  the  words  of 
the  contract,  or  in  words  which  are  co*extensive  with  its 
import  and  effect;  1  Chit  Plead,  341,7th  ed.  It  is  consistent 
with  the  promise  alleged,  that  the  defendant  was  bound  to 
pay  the  costs  of  repairing  to  the  persons  employed  to  do 
the  work.  The  count  is  also  bad  for  not  averring  that  the 
defendant  became  tenant  **  at  the  request"  of  the  plaintiff. 
The  count  alleges,  that  the  defendant  had  become  and  was 
tenant  to  the  plaintiff;  and  it  might  be,  that  the  pliuntiff 
was  only  assignee  of  the  reversion,  and  that  no  new  con- 
tract existed  between  him  and  the  defendant  A  similar 
objection  was  taken  in  the  case  of  Ckownes  v.  Brown  (e). 
The  plea  to  the  second  count  is  in  accordance  with  the 
precedent  in  3  CML  Head.  198,  7th  ed. 

BoimU^  in  reply.  It  was  not  necessary  to  allege,  that  the 
defendant  became  tenant  "  at  the  request^  of  the  plaintiff. 
[Parke^  B. — ^Would  the  count  be  supported  by  proof  that 
the  premises  had  been  demised  by  another  person  to  the 

•^(o)  7  M.  &  W.  56.  9  M.  &  W.  666. 

/%  1  Dowl.  883,  N.  S. ;  S.  C.      •'(c)  AiUe,  vol.  2,  p.  706. 
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1845.       defendant  on  the  tenns  alleged,  and  that  the  plaintiff 
j^j^^^^^jl^  afterwards  had  the  lease  assigned  to  him  ?    It  is  diflScult  to 
V-  see  how  the  assignee  of  the  reversion  of  a  parol  lease  can 

take  advantage  of  the  covenants  in  that  lease,  and  bring 
assumpsit  against  the  tenant]  If  the  defendant  became 
tenant  to  the  plaintiff,  there  must  have  been  a  contract 
between  them.  When  it  is  stated  that  the  defendant 
became  tenant,  it  shows  the  assent  of  both  parties  to  the 
tenancy.  [Parke,  B.,  referred  to  Brawn  v.  Crump  (a).] 
There  the  declaration  sought  to  charge  the  defendant  with 
obligations  which  did  not  arise  out  of  the  bare  relation  of 
landlord  and  tenant  T3.e  rekrred  to  Michardi(mY.Gtffbrd{b)y 
and  Grcmffer  v.  ColUns  (c). 

Parke,  B. — I  think  the  declaration  is  good  on  general 
demurrer.  Under  a  traverse  of  the  tenancy,  it  would  be 
incumbent  on  the  plaintiff,  (if  not  the  original  landlord^)  to 
prove  that  the  defendant  became  his  tenant  upon  the 
terms  entered  into  between  the  defendant  and  the  original 
landlord.  The  case  is  distinguishable  from  those  in  which 
nothing  is  stated  as  a  consideration  for  the  promise  but  the 
mere  relation  of  landlord  and  tenant.  Under  that  relation, 
no  more  is  implied  than  that  the  defendant  will  not  com- 
mit waste.  Thus  in  Brown  v.  Crump  the  declaration 
stated,  that  in  consideration  that  the  defendant  had  become 
tenant  to  the  plaintiff  of  a  farm,  the  defendant  undertook 
to  make  a  certain  quantity  of  fallow,  and  to  spend  60i. 
worth  of  manure  every  year  thereon;  and  the  Court  of 
Common  Pleas  held  that  declaration  bad  on  general  de- 
murrer. Here  it  is  stated  that  the  defendant  was  bound, 
as  between  him  and  the  plaintiff,  not  to  drive  any  naib 
into  the  walls,  and  to  use  the  premises  in  a  tenant-like 
manner;  and  that  imports  the  allegation, (if  it  were  necessary 
there  should  be  an  original  contract  between  the  parties,) 

(a)  I  Marsh.  667.  /(c)  6  M.  &  W.  458. 

/(A)  1  A.  &  E.  52  {  S.  C.  3  N.  &  M.  325. 
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that  there  was  such  a  contract     With  respect  to  the  pleas,        1845. 
that  to  the  first  count  is  clearly  bad ;  for  it  is  pleaded  to  the    dict^chben 
whole  count,  and  answers  bat  a  part  of  it     The  other  plea       .   ». 

,  ,  GlUBILSf. 

attempts  to  set  up  a  double  answer;  and,  besides,  there  is 
DO  offer  to  perform  the  contract  at  the  time  the  defendant 
was  bound  to  perform  it,  namely,  at  the  end  of  the  term ; 
for  it  is  consistent  with  every  allegation  in  the  plea,  that 
the  ofler  was  made  at  the  beginning  of  the  term.  Then, 
the  first  breach  alleged  in  the  first  count  is  sufficient,  for  it 
must  be  inferred,  that  the  articles  said  to  have  been  re- 
moved were  fixtures;  the  second  breach  is  also  well 
assigned,  because  the  contract  between  the  parties  is  not, 
that  the  defendant  should  repair  the  damage  done  by 
driving  the  nails  into  the  walls,  but  that  he  should  pay  the 
costs  of  repairs ;  which  must  mean  that  he  is  to  pay  the 
costs  to  the  landlord,  who  is  to  employ  woricmen  to  do  the 
repairs.  The  defendant  may  amend  on  payment  of  costs ; 
otherwise  there  must  be  judgment  for  the  plaintiff. 

Aldebson,  6.,  RoLFE,  B.,  and  Platt,  B.,  concurred. 

Amendment  accordingly. 


YoRSTON  V.  Fether.  -^    /^  ^)7^  ^>V 


Debt 


for  goods  sold,  &C.  To  an  action 

Plea:  that  after  the  making  of  the  contracts,  and  after  tbe^ef^ut 
the  accruing  of  the  causes  of  action  in  the  declaration  ^fo^j,^' 
mentioned,  and  before  the  commencement  of  the  suit,  to  «>n"n«nce- 

,  _,  inent  of  the 

Wit,  on  the  16th  of  February,  1844,  the  plaintiff  had  pe-  suit,  the  plain, 
tiuoned  the  Court  for  the  reUef  of  Insolvent  Debtors,  (under  {Le^ouS 
1  &  2  Vict  c.  110,)  and  that  the  usual  vesting  order  had  i^.o^";^^''^ 

,1  .  ,  ,  Debtor*,  and 

uut  in  order  was  made  yestrng  his  estate  and  effects  in  the  provisional  assignee  of  that  Court. 
The  plaintiff  replied  that  the  petition  was  dismissed,  and  the  plaintiff  discharged  from  custody, 
wtthoat  taking  the  benefit  of  the  act :  Held,  on  special  demurrer,  that  the  replication  was  bad, 
for  not  alleging  that  the  petition  was  dismissod  before  the  oommencoment  of  th< 


le  suit. 


V. 
FifTHEB. 
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1845.  been  made  by  that  Court  on  the  day  and  year  afiiresaidy  to 
YoEBTOM  ^^^  ^  ^®  provisional  assignee  of  insolvent  debtors  in 
England,  all  the  real  and  personal  estate  and  effects  of  the 
plaintiff.  Sec,  and  all  the  future  right,  title,  interest,  and 
trust  of  the  plaintiff,  to  any  real  or  personal  estate,  &c., 
which  the  plaintiff  might  purchase,  or  which  might  revert, 
descend,  be  devised  or  bequeathed  to  him,  before  he  should 
become  entitled  to  his  final  discharge  in  pursuance  of  the 
said  act,  and  according  to  the  adjudication  in  that  behalf; 
or,  in  case  the  plaintiff  should  obtain  his  final  dischaige 
from  custody  without  any  adjudication  being  made  by  the 
said  Court,  then  before  the  plaintiff  should  be  so  fully 
discharged  firom  custody;  and  all  debts  due  and  growing 
due  to  the  plaintiff,  or  to  be  due  to  him  before  such  dis- 
charge as  aforesaid :  by  virtue  of  which  said  order,  and  of 
the  said  statute,  the  debts  and  sum  of  money  in  the 
declaration  mentioned  then  and  before  the  commencement 
of  this  suit,  became  and  were  vested  in  the  said  provisional 
assignee,  which  said  vesting  order  still  remains  in  full  force 
and  effect,  &c. 

Replication :  that  after  the  making  of  the  vesting  order 
in  the  plea  mentioned,  to  wit,  on,  &c.,  it  was  duly  ordered 
by  the  said  Court  for  the  Relief  of  Insolvent  Debtors,  that 
the  said  petition  of  the  plaintiff  in  the  plea  mentioned 
should  be  dismissed,  the  plaintiff  having  been  discharged 
firom  custody  without  taking  the  benefit  of  the  said  act; 
and  the  said  petition  was  thereby  then  dismissed  by  the 
said  Court:*  that  the  said  provisional  assignee  had  not 
received,  nor  the  defendant  paid  to  him,  the  debt  and 
monies  in  the  declaration  mentioned  and  demanded,  or 
any  of  them,  or  any  part  thereof,  &c. 

Special  demurrer,  assigning  for  cause  that  it  did  not 
appear  by  the  said  replication  at  what  time  the  said  petition 
was  dismissed. 

fViUes,  in  support  of  the  demurrer.     It  is  consistent  with 
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eveiy  allq^adon  in  the  r^lication  that  the  petition  was  not 
dffimissed  until  after  the  commencement  of  the  present 
action.  A  plea  of  the  plaintiff's  discharge  under  the 
Insolvent  Act  must  aver  that  the  vesting  order  was  made 
before  the  commencement  of  the  suit ;  Tucker  v.  Webster  (a). 
An  action  does  not  lie  before  the  cause  of  action  accrued ; 
Com.  Dig.  **  AcHon^  (E);  and  upon  these  pleadings  it 
appears  that  the  plaintiff  had  no  cause  of  action  at  the 
dme  he  sued  out  his  writ.  He  alap  cited  AUen  v.  Hop^ 
kins  (by, 


YofiSTON 


9, 

Fetheb. 


F.  K  Le€y  contrd«     The  question  turns  upon  the  con- 
straction  of  the  37th  section  of  the  1  &  2  Vict,  c  110  (c). 


•^  (a)  ]  DowL  960,  N.  S.  5  S.  C. 
lOM.  &  W.  371.  ^ 
y{b)  13  M.  &  W.  94. 

(c)  Enacts,    "  that   upon    the 
filing  of  rach  petition  hy  such 
prisoner,  or  on  the  filing  of  such 
petition  by  such  creditor  or  cre- 
ditors as  aforesaid,  and  the  evi* 
dence  in  support  thereof,  as  the 
cue  may  be,  it  shall  be  lawful 
for  the  said  Ck>iirt  for  the  Relief 
of  Insolvent  Debtors,  and  such 
Court  is  hereby  authorised  and 
required,  to  order  that  all  the 
veal    and    personal    estate    and 
effects  of  such    prisoner,    both 
within  this  realm   and   abroad, 
except  the  wearing  apparel,  bed- 
ding, and  other  such  necessaries 
of  such  person  and  his  family, 
uid  the  working  tools  and  im- 
plements of  such  prisoner,  not 
exceeding  in  the  whole  the  value 
of  twenty  pounds,  and  all  the 
foture  estate,  right,  title,  interest, 
u&d  trnst  of  such  prisoner  in  or 
to  any  real  and  personal  estate 
uid  effects  within  this  realm  or 


abroad  which  such  prisoner  may 
purchase,  or  which  may  revert, 
descend,  be  devised  or  be- 
queathed, or  come  to  him,  before 
he  shall  become  entitled  to  his 
final  discharge  in  pursuance  of 
this  act,  according  to  the  ad- 
judication made  in  that  behalf; 
or  in  case  such  prisoner  shall 
obtain  his  full  discharge  from 
custody  without  any  adjudication 
being  made  by  the  said  Court, 
then  before  such  prisoner  shall 
be  so  fully  discharged  from  cus- 
tody ;  and  all  debts  due  or 
growing  due  to  such  prisoner,  or 
to  be  due  to  him  or  her  before 
such  discharge  as  aforesaid,  shall 
be  vested  in  the  provisional  as- 
signee for  the  time  being  of  the 
estates  and  effects  of  insolvent 
debtors  in  England,  and  such 
order  shall  be  entered  of  record 
in  the  same  Court,  and  such 
notice  thereof  shall  be  published 
as  the  said  Court  shall  direct  s 
and  such  order  when  so  made 
shall,  without  any  conveyance  or 
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Y0R8TON 
FETHSa. 


That  section  contains  a  proviso,  that  in  case  the  petidon  of 
any  prisoner  shall  be  dismissed,  the  vesting  order  shall  be 
null  and  void  to  all  intents  and  purposes.  After  the  dis- 
missal of  the  petition,  the  plaintiff  was  restored  to  his 
original  rights,  and  stood  in  the  same  situation  as  if  the 
petition  had  never  been  preferred.  The  intermediate  acts 
of  the  provisional  assignee  are  protected  by  the  subsequent 
part  of  the  section,  but  the  insolvent's  rights  are  revived  as 
to  all  other  persons.     1 


fFUks  was  not  called  on  to  reply. 

Pabrb,  6. — ^It  appears  to  me  that  this  is  a  very  clear 
case.  The  plaintiff,  it  is  plain,  could  have  no  right  to 
maintain  this  action,  independently  of  the  proviso  in  the 
37th  section  of  the  1  &  2  Vict  c.  110.     Does  then  that 


assignment,  vest  all  the  real  and 
personal  estate  and  effects  of  such 
prisoner,  and  all  such  future  real 
and  personal  estate  and  effects  as 
aforesaid,  of  every  nature  and 
kind  whatsoever,  and  all  such 
debts  as  aforesaid,  in  the  said 
provisional  assignee :  provided  al- 
ways, that  in  case  the  petition  of 
any  such  prisoner  shall  be  dis- 
missed by  the  said  Court,  such' 
vesting  order  made  in  pursuance 
of  such  petition  shall  from  and 
after  such  dismission  be  null 
and  void  to  all  intents  and  pur- 
poses :  provided  also,  that  in  case 
any  such  vesting  order  as  afore- 
sdd  shall  become  null  and  void 
by  the  dismission  of  the  prisoner's 
petition,  all  the  acts  theretofore 
done  by  the  said  provisional  as- 
signee, or  any  person  or  persons 
acting  under  his  authority,  ac- 
cording to  the  provisions  of  this 


act,  shall  be  good  and  valid ;  and 
no  action  or  suit  shall  be  com- 
menced against  such  provisional 
assignee,  nor  against  any  person 
duly  acting  under  his  aathofity, 
except  to  recover  any  property, 
estate,  money,  or  effects  of  sudi 
prisoner,  detained  after  an  order 
made  by  the  said  Court  for  the 
delivery  thereof,  and  demand 
made  thereupon:  provided  also, 
that  when  such  vesting  order 
shall  have  been  made  on  the 
petition  of  a  creditor  as  aforesaid, 
it  shall  be  lawful  for  the  said 
Court,  if  it  shall  seem  just  and 
right,  but  not  without  proof  made 
to  the  satisfaction  of  the  said 
Court  of  the  consent  of  the  pe- 
titioning creditor,  to  make  order 
declaring  such  vesting  order  to 
be  null  and  void,  and  the  same 
shall  thereupon  be  null  and  void 
to  all  intents  and  purposes.'' 
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proYiso  give  him  that  right?    Upon  these  pleadings  it  must       1845. 
be  taken  that  the  plaintiff  had  no  cause  of  action  at  the      yobvton 
time  he  sued  out  his  writ,  and  that  in  the  interval  between      „  •'■ 
that  time  and  the  dismissal  of  the  petition,  the  defendant 
had  a  good  answer  to  the  plaintiff's  claim.     How  then  can 
the  statute  give  him  any  right  to  sue  if  he  had  none  when 
he  issued  the  writ?    If  it  had  that  effect,  it  would  do  that 
which  is  unknown  to  the  law  in  any  other  case.     But  it  is 
not  so,  for  the  proviso  in  the  37th  section,  ^*  that  in  case 
the  petition  of  any  prisoner  shall  be  dismissed,  the  vesting 
order  made  in  pursuance  of  it  shall,  from  and  after  such 
dismission,  be  null  and  void  to  all  intents  and  purposes," 
most  be  understood  as  meaning  that  it  shall  be  null  and 
void  fiom  the  time  it  shall  be  so  declared  by  the  Insolvent 
Court     Our  judgment  must,  therefore,  be  for  the  de- 
fi^ndant. 

AtDKHTON,  B.— The  defendant  had  a  good  defence  at 
the  time  the  action  was  brought,  and  also  at  the  time  of 
plea  pleaded.  How  then  can  that  defence  be  taken  away 
by  an  act  subsequently  done  by  others? 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  Defendant 


Phillips  v.  Warren.  y^,  ^  ^Yfi^-rjo 

J.N  this  case  a  rule  had  been  made  absolute  for  a  new  trial,  A  rale  to 
on  payment  of  costs.  The  costs  were  taxed,  and  the  amount  ^^  ^\  \^^ 
demanded^  but  not  having  been  paid ;  ^SJiidTtSt 

the  partjr  has 
nefflected  to 

pty  ooits,  18  in  thif  Cooit  a  role  nisiy  which  makes  itself  absolute^  onleM  cause  be  Siewn  within 

a  iw»tfy<i  tinie. 
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1845.  Hugh  Hill  moved  to  discharge  the  rule  for  a  new  trial. 

^jjjj2^     The  question  was,  whether  the  rule  ought  to  be  absolute  in 
^  9'  the  first  instance.     There  was  no  decision  in  this  Court ; 

vV  ARREN* 

but  in  the  case  of  Champion  v.  Griffiths  (a),  in  the  Court  of 
Queen's  Bench,  Pattesan,  J.,  granted  a  rule  absolute  in  the 
first  instance ;  observing,  ^'  that  if  there  were  any  reason  for 
reviving  or  re-opening  that  rule,  the  party  might  apply  to 
the  Court  for  that  purpose." 

Per  Curiam. — The  better  course  will  be  to  grant  a  rale 
nisi,  which  will  make  itself  absolute,  unless  cause  be  shewn 
to  the  contrary  within  a  limited  time. 


Rule  accordingly. 


•^  (fl)  1  Dowl.319,  N.  S. 


i/(f.  /4l  mriiC^'S^f^,  Sutcliffe  t?.  Brooke. 

A  declaration  JLf  EBT  by  the  plaintiff  as  assignee  of  one  Jonas  Ingram, 

l^i^ee  of  an  ^"1  insolvent  debtor.    The  declaration  stated,  that  an  action 

debior'^sutcd  ^^  promises  by  the  now  plaintiff  as  such  assignee  had  been 

that  the  plain-  brought,  to  recover  the  sum  of  lOOOi  due  to  the  insolvent, 

tiff  had  brought  ° 

an  action  for  goods  sold  and  delivered  by  him  to  the  defendant,  and 

dejfendant  to  ^^^  money  due  on  an  account  stated.     That  the  defendant 

d^to'the****^  pleaded  non  assumpsit;  that  the  plaintiff  was  not  assignee; 

insolvent;  payment  to  the  insolvent  before  action  brought;  payment 

joined,  the  to  the  assignee  before  action  brought,  and  a  set-off  for  work 

refeiredto  *°^  labour ;  that  the  plaintiff  traversed  the  pleas  of  payment 

arbitration  by  and  set-off,  and  that  issue  was  loined  on  all  the  pleas. 

order  of  nut  /  ■• 

Srius.     The 
eclaration  then  alleged  mntual  promises  to  abide  by,  perform,  and  fulfil  the  award ;  and  that  tbe 
arbitrator  awarded  that  the  plaintiff  was  entitled  to  recover  a  certain  sum :  breach,  non  payment. 
Hddy  on  special  demurrer,  that  the  allegation  of  mutual  promises  rendered  the  declaration  bad. 
HM  also,  that  it  need  not  appear  by  the  declaration  that  the  submission  to  arbitration  wii 
with  the  consent  of  the  miyor  put  of  the  creditors  of  the  insolvent ;  and  mmMc,  that  the  absence 
of  such  consent  would  not  vitiate  the  award. 
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The  declaration  then  alleged,  that  the  caose  being  about  to 
be  tried  at  the  assizes,  to  wit,  on,  &c. ;  by  a  certain  order  in 
writing  of  the  Judge  of  assize,  &c.,  it  was  (amongst  other 
things)  ordered,  by  the  consent  of  the  parties  to  the  action, 
that  the  record  should  be  withdrawn,  and  that  all  matters 
in  difference  in  the  action  and  between  the  parties,  should 
be  referred  to  arbitration,  so  that  the  arbitrator  should  make 
his  award  in  writing  of  and  concerning  the  matters  referred, 
ready  to  be  delivered  to  the  parties,  &c.,  on  or  before  the 
Ist  day  of  November  then  next  ensuing,  or  at  such  time  or 
times  as  he  should  on  the  said  order  indorse ;  and  also  that 
the  parties  should  in  all  things  abide,  &c. ;  the  costs  of  the 
said  action,  to  abide  the  event  of  the  award,  and  the  costs 
of  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator ;  and  also  that  the  order  of  reference  should  be 
made  a  rule  of  Court.  The  declaration  then  alleged,  that 
in  the  said  order  of  reference,  the  Christian  name  of  the 
insolvent  Ingram  was  by  mistake  written  Joseph,  instead  of 
Jonas ;  that  the  arbitrator  took  upon  himself  the  burden  of 
the  reference;  and,  on  the  28th  day  of  October,  1844,  by 
indorsement  on  the  order  of  reference,  duly  enlarged  the 
time  for  making  his  award  until  the  first  day  of  Michaelmas 
Term,  1845;  before  which  day,  to  wit,  on  the  Ist  of 
November,  1844,  the  Judge  made  a  further  order  in 
writing  that  the  said  order  of  reference  be  amended,  by 
altering  the  name  of  Joseph  to  that  of  Jonas,  and  that  the 
arbitrator  should  proceed  to  make  his  award ;  which  amend- 
ment was  made  accordingly.  The  declaration  then  pro- 
ceeded thus  :  '^  Of  all  which  premises  the  plaintiff  and  the 
defendant  then  had  due  notice;  and  thereupon,  in  con- 
sideration of  the  plaintiff's  then  agreeing,  at  the  request  of 
the  defendant,  to  abide  by,  perform,  and  fulfil  the  award, 
so  to  be  made  as  aforesaid,  on  his  the  plaintiff's  behalf,  the 
defendant  then  agreed  with  the  plaintiff  to  abide  by,  per- 
form, and  fulfil  the  same  on  his  the  defendant's  behal£ 
And  the  plaintiff  fiuther  says,  that  afterwards  and  before 
the  8ud  enlarged  time   for  making  the  said  award  had 
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1845.        elapsed,  to  wit,  on  the  22nd  of  January,  1845,  the  said 
ScjTCLiFFE     arbitrator  having  duly  heard,  &c.,  did  make  and  publish 
^'  his  award  in  writing,  &c.,  and  did  thereby  find  and  award  all. 

the  issues  joined  generally  for  the  plaintiff,  except  so  much 
of  the  said  issue  joined  on  the  first  plea  as  related  to  the 
last  count  in  the  declaration,  and  so  much  of  the  issue  first 
joined  upon  the  said  first  plea  as  related  to  the  last  count 
of  the  declaration,  which  the  arbitrator  thereby  found  for  the 
defendant:  that  the  plaintiff,  as  such  assignee,  was  entitled 
to  recover  fix>m  the  defendant  on  the  first  count  the  sum  of 
372/.  3«.,  and  the  said  arbitrator  assessed  the  damages  of 
the  plaintiff  on  the  first  count  at  372iL  3«.,  which  sum  the 
arbitrator  then  ordered  and  awarded,  and  directed  to  be 
paid  by  the  defendant  to  the  plaintiff,  or  his  attorney  or 
agent  And  the  said  arbitrator  thereby  further  declared, 
that  the  defendant  never  made  any  payment  to  the  plaintiff 
for  or  in  respect  of  the  causes  of  action  in  the  first  count 
mentioned,  or  any  part  thereof  And  the  arbitrator  thereby 
awarded  and  declared,  that  in  finding  the  said  sum  of 
372/.  3«.  to  be  due  to  the  plaintifi^  and  assessing  the  said 
damages  as  aforesaid,  he  had  allowed  to  the  defendant,  and 
given  credit  to  him,  for  all  and  singular  the  sum  and  sums 
which  were  ever  paid  by  the  defendant  to  the  said  Jonas 
Ingram  before  he  became  such  insolvent  debtor  as  in  the 
declaration  mentioned,  for  or  in  respect  of  the  causes  of 
action  in  the  said  first  count  mentioned,  or  any  part  thereof 
And  the  said  arbitrator  further  awarded,  that  no  fiirtber 
proceedings  be  had  save  the  taxation  of  costs  of  the  award: 
and  touching  and  concerning  the  matters  in  dispute  between 
the  parties  out  of  the  said  cause,  that  neither  of  the  parties 
at  the  time  of  making  the  order  have  any  other  claim  or 
demand  against  the  other.  And  the  said  arbitrator  also 
awarded  the  defendant  to  pay  the  costs  of  the  reference 
and  award ;  of  which  said  award  the  defendant  afterwards 
and  before  the  commencement  of  this  suit,  had  notice. 
The  declaration  then  averred,  that  after  the  making  of  the 
award,  and  before  the  commencement  of  the  present  suit. 
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the  award,  &c.,  was  made  a  rule  of  this  Court;  that  on  the        1845. 
18th  of  February,  1845,  the  costs  of  the  plaintiff  were     sorcuFrJi' 
taxed  at  2802.  15^.,  of  which  the  defendant  had  notice,  and  9- 

was  afterwards  requested  to  pay  the  respective  sums  of 
3721  3s. f  and  2802. 1 5s. ;  and  that  although  a  reasonable 
time  for  the  payment  thereof  had  elapsed  before  the  com- 
mencement of  this  suit,  the  defendant  did  not,  nor  would 
pay  the  same,  &c. 

Special  demurrer,  assigning  numerous  causes,  but  those 
relied  upon  sufficiently  appear  from  the  aigumenL 

Athertan^  in  support  of  the  demurrer.  First,  there  is  no 
precedent  for  this  form  of  action.  It  is  not  an  action  of 
debt  on  an  award,  but  an  action  founded  on  mutual  [«!»- 
misea  to  abide  by  an  award  not  then  made.  In  Watson  on 
Arbiiration  (a),  it  is  said,  ''  the  several  actions  for  the  non- 
performance of  an  award  are,  debt  on  the  award;  debt  on 
bond  conditioned  for  the  performance  of  an  award ;  and  cove- 
nant or  assumpsit  on  the  deed  or  agreement  of  submission*" 
That  doctrine  is  supported  by  the  current  of  precedents. 
In  HonsanTs  Entries^  p.  89,  there  is  a  declaration  in  debt 
on  an  award,  and  it  states  the  submission  of  matters  in 
difference,  and  the  award  for  the  payment  of  money,  and 
concludes  with  per  quod  actio  accrevit  In  RastalVs  Entries^ 
pp.  155,  6,  there  are  other  examples  of  debt  on  arbitra* 
ment.  So  also  in  the  Liber  Flacitandi,  p.  107 ;  Wentworth 
i%adL voL  5,  p.  341 ;  ChiL  Plead,  vol.  2,  pp.  295, 298, 7th  ed. ; 
2  Wms.  Sound.  61  m.  In  Broumloufs  EntrieSy  pp.  41,  80, 
there  are  precedents  of  declarations  in  assumpsit  upon  a 
submission  to  arbitration.  So  also  in  Hansard'* s  Entries^ 
p.  13 ;  Cokeys  Entries^  p.  3 ;  lAber  Placitandi,  p.  19 ;  Went- 
worth  JPkad.  vol  1,  pp.  90,  9 ;  Chit.  Plead,  vol.  2,  p.  176, 
7th  ed*  All  these  precedents  are  in  effect  the  same,  but  none 
of  them  warrant  the  present  form  of  declaration.  Secondly, 
this  declaration  is  contrary  to  principle.     In  Rudder  v. 

(a)  Page  281,  2nd  ed. 
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Price  (a\  where  the  question  was  whether  debt  would  Ke 
on  a  promissory  note  payable  by  instalments,  before  the 
last  day  of  payment  had  elapsed.  Lord  Loughborough,  in 
delivering  judgment  says,  **  I  cannot  indeed  devise  a  sub- 
stantial reason  why  a  promise  to  pay  money  not  performed, 
does  not  become  a  debt,  and  why  it  should  not  be  recover- 
able, eo  nomine,  as  a  debt  But  the  authorities  are  too  strong 
to  be  resisted  Though  the  law  has  been  altered  with 
respect  to  actions  of  assumpsit,  no  alteration  has  taken  place 
as  to  actions  of  debt."  The  principle  is  this,  that  debt  or 
assumpsit  will  equally  lie  upon  a  parol  contract,  provided  it 
be  in  respect  of  a  specific  sum  of  money ;  and  an  award  is 
evidence  of  a  contract  to  pay  the  sum  awarded.  In  Baeorlt 
Abridgment^  tit  ^^Debt^  (A),  it  is  said,  **an  action  of  debt 
is  said  to  be  founded  upon  contract,  either  express,  or  im- 
plied ;  in  which  the  certainty  of  the  sum  or  duty  appears, 
and  therefore  the  plaintiff  is  to  recover  the  same  in  numero^ 
and  not  to  be  repaired  in  damages  by  the  jury,  as  in  those 
actions  which  sound  only  in  damages;  as  assumpsit,  trover, 
&c.  And  in  Comyna  Digest^  tit  **  2>cA/,"  (A  8),  it  is  said, 
''so  debt  lies  upon  every  express  contract  to  pay  a  sum 
certain:  as  if  a  man  covenants  or  grants  to  pay."  The 
ground  on  which  debt  lies  for  money  awarded  is,  that  the 
arbitrament  is  the  judgment  or  decree  of  the  pereon 
selected  by  both  parties.  Debt  equally  lies  upon  a  contract 
by  parol  only,  when  the  contract  is  to  pay  a  sum  certain. 
This  is  not  such  a  contract  The  mutual  promise  laid  in 
this  declaration  refers  to  a  period  antecedent  to  that  in 
which  the  award  was  made.  The  submission  does  not 
embrace  the  action  only :  if  it  did,  the  issue  in  the  action 
would  denote  that  an  award  in  favour  of  the  plaintiff 
directed  the  payment  of  a  specific  sum,  and  possibly  there 
might  be  some  ground  for  supporting  this  declaration ;  but 
the  submission  being  of  the  cause  of  action  and  all  matters 
in  difference,  it  is  obvious,  that  at  the  time  the  parues 

/(a)  1  H.  Bl.  547. 
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entered  into  the  contract,  they  contemplated  the  possibility       1845. 

of  the  award  directing  some  collateral  act,  which  would  have    goxcIiFFB 

aounded  in  damages.  The  question  as  to  whether  an  action 

will  lie  on  a  contract  cannot  depend  upon  the  precise 

breach  which  may  collaterally  happen.     In  CamyrCs  Digest^ 

tit.  **  Arbitrament,^  (I  2),  it  is  said,  "  but  in  debt  for  a  sum 

awarded,  if  the  plaintiff  shews  a  defective  award,  though 

more  Aan  he  need  to  dO)  the  declaration  b  bad :"  **  as  if  he 

shew  an  award  of  money  on  one  part,  and  a  rdease  on  the 

other  part,  when  the  submission  was  by  parol,  and,  there- 

fare^  no  remedy  for  the  release.^    The  consequence  of 

introducing  the  present  form  of  declaratioti  would  be  this ; 

that  in  assumpsit,  it  would  be  still  requisite  to  shew  an 

award  good  altogether;  while  in  debt,  it  would  be  sufficient 

to  shew  an  award  good  in  part  Besides,  if  a  question  arose 

upon  the  Statute  of  Limitations,  it  would  be  impossible  to 

saj  upon  this  declaration  whether  the  case  came  within  the 

3rd  section  of  the  3  &  4  Wm.  4,  c.  42.    K  in  substance 

this  could  be  considered  as  an  action  of  debt  on  an  awards 

then  the  mutual  promises  are  without  meaning,  and  mere 

surplusage*     Another  objection  is,  that  the  action  is  by  the 

assignees  of  an  insolvent  debtor,  under  the  51st  section  of 

the  1  &  2  Vict  c.  110;  and  it  ou^t  to  appear  that  the 

submissioQ  to  arbitration  was  with  the  consent,  in  writingi 

of  the  major  part  in  value  of  the  creditors. 

CowUng,  contrL  As  to  the  objection  that  the  declaration 
does  not  shew  the  consent  of  the  majority  of  creditors,  it 
will  be  found  that  the  same  clause  was  contained  in  the 
7  Geo.  4,  c  57,  s.  24 ;  and  in  CkUty's  Statutes,  p.  596, 
there  is  a  note  which  states,  that  ''in  a  case  from  the 
Home  Circuit,  at  Hertford,  a  similar  clause  in  a  former  act 
as  to  bringing  actions  was  considered  by  the  Court  of 
King's  Bench  as  merely  directory,  and  that  the  omission 
to  convene  a  meeting  was  no  bar  to  the  action  of  the 
assignees."  [Pollock,  C.  B. — Though  the  assignees  may 
be  responsible  to  the  creditors,  the  reference  is  nevertheless 

X  2 
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1845.  valid.]  In  the  case  o{  In  re  Warner  and  Others  {a)^  it 
was  held  to  be  no  objection  to  an  award  that  married 
women  were  parties  to  the  submission,  and  that  infant 
parties  were  also  interested  in  the  subject-matter  of  the 
arbitration.  As  to  the  principal  point,  it  is  clear  from 
the  precedents  that  debt  will  lie  either  on  the  award  or 
submission.  This  is  an  action  of  debt  on  the  submianoQ, 
coupled  with  the  award ;  a  precedent  for  which  will  be 
found  in  2  Chit  Head.  298,  7th  ed.  The  only  difiereoce 
between  that  precedent  and  the  present  declaration  is,  that 
in  the  latter  there  is  an  averment  of  mutual  promisea 
[Akkrsan,  B. — ^If  you  say  that  the  mutual  promises  make 
no  difference,  why  not  strike  them  out  ?]  Their  insertiim 
cannot  alter  the  form  of  the  action.  [Pollock^  C.  R— * 
This  is  an  action  of  debt  on  promises  to  perform  an 
award  before  it  is  made,  and  the  objection  is,  that  debt 
will  not  lie 'on  a  promise  to  pay  a  contingent  sum  of  money. 
If  the  averment  of  mutual  promises  were  struck  out,  it 
would  seem  to  be  a  good  action*  brSebt  oiTtEe  award.] 
In  Carpenter  v.  Thornton  (A),  the  Court  seems  to  have 
thought  that  an  action  would  lie  on  a  promise  to  abide  by 
an  award*  [Aldersonf  B. — If  the  mutual  promise  had  been 
alleged  after  the  making  of  the  award,  there  would  have 
been  no  objection.]  The  mutual  promises  are  only  what 
the  law  implies.  [PoZfocA,  C.  B. — This  declaratioD  may 
be  either  on  the  promise  to  abide  by  the  award,  or  on  tbe 
award  itself  The  averments  would  apply  to  either  case. 
Tou  had  better  amend.] 

Cowling  consented  to  amend  on  the  usual  terms. 

Amendment  accordingly- 
/^(a)  Ante,  vol,  2,  p.  148.  /(6)  3  B.  &  A.  62. 
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1845. 
Dob  dem.  Gydb  v.  Rob,  y^^y^/J^ 

Ml.  H.  wo  OL R FCH  moYed  for  judgment  against  the  Where  a  de- 
casual  ejector.      The  declaration  was  intituled  <<  Trinity  ejectment  ww 
Term,  9  Victoria,**  instead  of  the  "  8  Victoria  f  but  the  If  T^i^y 
notice,  which  was  not  dated,  called  upon  the  tenant  to  T®™\9Vict" 

luitead  of 

appear  in  next  Michaelmas  Term.     He  submitted  that  the  <«  Trmitj 
notice,  though  not  dated,  would  take  effect  from  the  time  ^^  ^^^  jj^ 
of  service ;  and  referred  to  Doe  dem.  fFoodroffe  v.  JRoe  {a\  ^^^^  J*" 
where  the  Court  of  Common  Pleas  allowed  a  rule  under  required  tfa« 

•     .,         .  tenant  to 

Similar  circumstances.  appear  in  next 

Michaelmas 
Term;  the 

Peb  CuBiAM. — ^You  are  entitled  to  a  rule,  ^"f*  granted 

a  rule  for 
judgment 

Rule  granted  (6).       S^feje^or. 


(a)  5  Soott,  N.  R.  800;   See      ante^  vol.  2,  p.  23;  and  Doe  d. 

S.  C.  4  M.  &  6.  810.  *^^  Saunders  v.   Aoe,   ante,  vol.   1, 

^  ib)  See  Doe  d.  Yeomans  v.  Roe,      p.  655 ;  3.  C.  12  M.  &  W.  556. 


^,m^fJu.  /a^. 


Bevins  V.  HcLME.  ^c.  //; 9?tyfr.m. 


A 


SSUMPSIT.     The  declaration  stated,  that  before  and  Assumprit      \ 
at   the   time  of  the   making   of  the  promise   hereinafter  tion  stated  that 
mentioned,  the  defendant  and  one  W.  Andrew  were  in  *l>o<J«fendant 

'  and  A.  were 

in  partnership 
as  attorneys, 
and  in  consideration  that  the  plaintiff  would  retain  them  as  such  attorney^  to  conduct  an  action 
at  ^e  suit  of  B.  agamst  one  L.  for  negligent  driving,  the  defendant  and  his  partner  promised  to 
fulfil  thor  duty  as  such  attorneys  in  and  about  prosecuting  the  said  action,  and  recovering 
damages :  it  theu  alleged  that  the  defendant  and  his  partner  did,  under  the  said  retainer,  com*  \ 
meace  an  action  against  L.,  and  such  proceedings  were  thereupon  taken  that  B.  recovered 
judgment  against  L.  for  56/1  15«. :  that  afterwards  the  defendant  and  his  said  partner,  aa  ntek 
mUonuijfs  at  nfomaid,  for  obtaining  satisfaction  of  the  said  damages,  sued  out  a  writ  of  fi.  fa.,  to 
which  the  sheriff  returned  that  he  had  levied  9/.,  part  of  the  damages,  and  nulla  bona  as  to  the 
residue ;  that  the  defendant  and  his  said  partner,  m  tueh  attorney  aa  afommdy  for  obtaining 
satkfaction  of  the  said  residue,  issued  a  ca.  sa.,  by  virtue  whereof  L.  was  imprisoned,  and  paid 
the  residue  of  the  damages  to  the  governor  of  the  gaol,  who  paid  the  same  to  the  defendant 
and  his  partner,  a»  wkk  aUamey  a§  aforetaid:  that  before  they  received  the  same  they  sent, 
as  such  attorneys  as  aforesaid,  to  the  gaoler,  a  discharffe  of  L.  out  of  custody,  by  Tirtne  whereof 
lie  was  discharged.  Breach :  that  idthough  the  defendant  and  his  partner  received  the  said 
damages,  and  the  plaintiff  duly  paid  to  them  as  such  attorneys  as  aforesaid  their  costs  and 
charges  of  prosecuting  the  said  action,  yet  they  had  not  paid  to  B.  or  the  plainti£(  the  residue 
of  tTO  said  oamages.  SemUe,  that  the  declaration  was  bad  on  special  demurrer,  for  not  all^giiig 
ihai  the  ezecatioo  was  sued  out  within  a  year  and  a  day  after  judgment. 
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1845.  partnerBhip  as  attorneys;  and  thereupon  heretofore,  to  wit, 
on,  &c,  in  consideration  that  the  plaintiflF,  at  the  request 
of  the  defendant  and  his  said  partner  W.  Andrew,  would 
retain  and  employ  them  as  such  attorneys  as  aforesaid,  to 
prosecute  and  conduct  a  certain  action,  by  and  at  the  suit 
of  one  John  Bevins,  the  father  of  the  now  plaintiflF,  against 
one  S.  Lowe,  to  recover  damages  for  the  injury  sustained 
by  the  said  John  Bevins,  by  reason  of  the  said  S.  Lowe 
having  before  then  negligently  driven  a  certain  gig  upon, 
against,  and  over  the  said  J.  Bevins,  for  certain  reasonable 
fees  and  reward,  to  be  therefore  paid  by  the  plaintiflF  to  the 
defendant  and  his  said  partner,  they  the  defendant  and  his 
said  partner,  then  and  long  before  the  commencement  of 
this  suit,  to  wit,  on,  &c.,  promised  the  plaintiflF  to  observe, 
perform,  and  fulfil  their  duty  as  such  attorneys,  in  and 
about  prosecuting  the  said  action  for  the  plaintiflF,  and  in 
and  about  recovering  damages  for  the  said  injuiy,  and  in 
relation  thereto,  and  to  do  their  duty  as  such  attorneys  as 
aforesaid  in  and  about  the  premises :  that  in  pursuance  and 
part  performance  oi  the  said  prombes,  the  defendant  and 
his  said  partner  did,  under  the  said  retainer  of  the  now 
plaintiflF,  afterwards,  to  wit,  on,  &c.,  commence  an  action 
on  the  case  against  the  said  &  Lowe,  at  the  suit  of  the  said 
J.  Bevins,  in  her  Majesty's  Court  of  Common  Pleas  at 
Westminster,  to  recover  damages  for  the  said  injury  so 
sustained  by  the  said  J.  Bevins  as  aforesaid;  and  such 
proceedings  were  thereupon  had  and  taken  by  the  de- 
fendant and  his  said  partner,  under  the  said  retainer  of  the 
now  plaintiflF  in  the  said  action,  that  afterwards,  to  wit,  on 
the  19th  day  of  May,  a.d.  1841,  by  the  consideration  and 
judgment  of  the  said  Court,  the  said  J.  Bevins  recovered 
against  the  said  S.  Lowe  5&L  I5s.,  which  were  adjudged  to 
the  said  J.  Bevins  in  and  by  the  said  Court,  for  his  damages 
by  him  sustained,  as  well  on  occasion  of  the  said  grievance 
so  complained  of  by  him  as  aforesaid,  as  for  his  costs  and 
damages  bj'  the  said  J.  Bevins,  about  his  suit  in  that  behalf 
expended,  whereof  the  said  S.  Lowe  was  convicted.     And 


MICHAELMAS  TEBM,    9   VICT.  311 

the  plaintiff  further  says,  that  afterwards^  to  wit,  on,  &&,  1845. 
the  defendant  and  his  said  partner,  as  mch  cUtameys  as  ^^^^^^ 
aforesaid,  for  obtaining  satisfaction  of  the  said  damage  so  »• 

leeovered  as  aforesaid  by  the  said  J.  Bevins,  sued  and 
prosecuted  out  of  the  said  Court  of  our  said  Lady  the 
Queen,  at  Westminster  aforesaid,  a  certain  writ,  called  a 
writ  of  fieri  facias,  directed  to  the  Chancellor  of  the  county 
palatine  of  Lancaster,  whereby  our  said  Lady  the  Queen 
commanded  the  said  Chancellor,  that  by  her  Majesty's 
writ  under  the  seal  of  the  said  county  pdlatine,  to  be  duly 
made,  and  to  be  directed  to  the  sheriff  of  the  same  county, 
the  said  Chancellor  should  command  the  said  sheriff,  that 
of  the  goods  and  chattels  of  the  said  &  Lowe  in  his  the 
said  sheriff's  bailiwick,  he  should  cause  to  be  made  the 
said  sum  so  recovered  by  the  said  J.  Bevins  as  aforesaid, 
for  his  damages  aforesaid,  to  wit,  56/.  Ifi^.,  together  with 
interest  on  the  said  last  mentioned  sum,  at  the  rate  of  4/. 
per  cent  per  annum  from  a  certain  day,  to  wit,  on,  &c. 
By  virtue  of  and  in  obedience  to  which  said  writ,  the  said 
Chancellor  did  afterwards,  to  wit,  on,  &c.,  by  her  Majesty's 
writ,  under  the  seal  of  the  said  county  palatine,  duly  made 
and  directed  to  the  sheriff  of  the  said  county  of  Lancaster, 
command  the  said  sheriff  to  do  all  things  as  by  the  said 
writ  so  directed  to  the  said  Chancellor  as  aforesaid,  he  was 
commanded  to  command  the  said  sheriff.  To  which  said 
writ  of  fieri  &cias  so  directed  as  aforesaid,  he  the  said 
sheriff  afterwards,  to  wit,  on,  &c.,  returned  to  the  justices 
of  the  said  Court  of  our  said  Lady  the  Queen  at  West- 
minster, that  by  virtue  of  the  said  writ,  he  the  said  sheriff 
bad  caused  to  be  made  of  the  goods  and  chattels  of  the 
said  SL  Lowe  within  his  the  said  sheriff's  bailiwick,  a 
certain  sum,  to  wit,  9L  4s.  2^£f.,  part  of  the  said  damages 
so  recovered  as  aforesaid,  and  that  the  said  S.  Lowe  had 
not  any  more  goods  or  chattels  in  his  the  said  sheriff's 
bailiwick^  whereof  he  could  levy  the  residue  of  the  said 
damages^  or  any  part  thereof:  that  thereupon  afterwards 
and  before  the  commencement  of  this  suit,  to  wit,  on,  &c.. 
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the  defendant  and  the  said  W.  Andrew,  €U  inch  aUtnueys 
as  aforesaid,  for  obtaining  satisfaction  of  the  said  residoe 
of  the  said  damages  so  recovered  as  aforesaid,  sued  and 
prosecuted  out  of  the  said  Court  of  onr  said  Lady  the 
Queen  at  Westminster  aforesaid,  a  certain  other  writ  of 
our  said  Lady  the  Queen,  called  a  capias  ad  satis&ciendum, 
directed  to  the  Chancellor  of  the  said  county  palatine  of 
Lancaster,  whereby  our  said  Lady  the  Queen  commanded 
the  said  Chancellor,  that  by  the  writ  of  our  said  Lady  the 
Queen,  under  the  seal  of  the  said  county  palatine  to  be 
duly  made,  and  to  be  directed  to  the  sheriff  of  the  said 
county,  the  said  Chancellor  should  command  the  said 
sheriff  to  take  the  said  S.  Lowe,  if  he  should  be  found  in 
his  the  said  sheriff's  bailiwick,  and  him  safely  keep,  so  that 
the  said  Chancellor  might  have  the  said  S.  Lowe*s  body 
before  the  said  justices  at  Westminster,  immediately  after 
the  execution  of  the  said  last  mentioned  writ,  to  satisfy 
the  said  J.  Bevins  for  the  residue  of  the  said  damages  and 
interest  aforesaid,  to  wit,  47/1  lO^.  9^.  By  virtue  oC  and 
in  obedience  to  which  said  last  mentioned  writ,  the  said 
Chancellor  afterwards,  to  wit,  on,  &c.,  by  her  Majesty's 
vnit,  under  the  seal  of  the  said  county  palatine,  duly  made 
and  directed  to  the  sheriff  of  the  said  county  of  Lancaster, 
did  command  the  said  sheriff  to  take  the  said  &  Lowe, 
and  to  do  all  things  as  by  the  said  writ  so  directed  to  hin 
as  aforesaid,  the  said  Chancellor  was  commanded  to  com- 
mand the  said  sheriff.  And  the  said  writ  was  afterwards^ 
and  before  the  delivery  thereof  to  the  said  sheriff,  duly 
indorsed  with  an  indorsement,  directing  the  said  sheriff  to 
take  the  said  S.  Lowe  to  satisfy  the  said  damages,  to  wit, 
47/.  10«.  9^.,  and  a  certain  sum,  to  wit,  3/1  10«.,  for  the 
costs  of  the  said  writ,  besides  sherifi^s  poundage  and  lawful 
expenses ;  and  the  said  writ  was  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &c.,  delivered  by 
the  defendant  and  his  said  partner  to  the  said  sheriff,  so 
indorsed  as  aforesaid,  to  be  executed  in  due  form  of  law. 
And  the  said  sheriff  afterwards,  to  wit,  on,  &c»,  in  obedience 
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to  and  by  virtue  of  the  said  writ,  took  and  arrested  the  satd  ^  l^^^ 
S.  Lowe  by  his  body,  and  detained  and  had  him  in  his 
custody  under  the  said  writ,  for  the  said  residue  of  the  said 
damages  and  interest  aforesaid,  and  afterwards,  to  wit,  on,  &c», 
the  said  S,  Lowe  was,  under  and  by  virtue  of  the  said  writ, 
imprisoned  and  detained  in  prison  in  a  certain  gaol,  to  wit, 
Lancaster  Castle :  that  the  said  S.  Lowe  so  being  in  custody 
as  aforesaid,  afterwards,  to  wit,  on,  &c.,  paid  the  remainder 
of  the  said  residue  of  the  said  damages  and  interest,  and 
the  said  costs  and  expenses,  for  which  he  was  so  detained 
in  custody  as  aforesaid,  to  wit,  57 L  Os.  9^(2.,  to  the  governor 
of  the  said  gaol,  to  wit,  one  James  Hanbrow,  who  after- 
wards, and  long  before  the  commencement  of  this  suit,  to 
wit,  on,  &c.,  paid  the  same  to  the  defendant  and  the  said 
W,  Andrew  as  such  attorneys  as  qforesaidf  and  the  defendant 
and  the  said  W.  Andrew,  as  such  attorneys  as  aforesaid, 
then  and  before  the  commencement  of  this  suit,  to  wit,  on, 
&&,  had  took,  accepted,  and  received  the  same :  that  the 
defendant  and  the  said  W.  Andrew,  before  they  so  accepted 
and  received  the  said  residue  of  the  said  damages  and 
interest,  costs  and  expenses,  to  wit,  57L  Os.  9^,  wrote  and 
sent  as  such  attorneys  as  aforesaid,  to  the  gacder  in  whose 
custody  the  said  S.  Lowe  then  was,  to  wit,  the  governor  of 
the  said  gaol,  a  dischaige  of  the  said  S.  Lowe  out  of  the 
said  custody.  By  virtue  of  which  said  diachaige  the  said 
8.  Lowe  was  afterwards,  and  before  the  payment  of  the 
said  residue  of  the  said  dami^es,  interest,  costs  and  charges 
to  the  defendant  and  the  said  W.  Andrew  as  aforesaid,  as 
such  attorneys  as  aforesaid,  and  long  before  the  commence- 
ment of  this  suit,  to  wit,  on,  &c.,  released  and  dischaiged 
from  the  said  custody.  Nevertheless,  the  plaintiff  saith, 
that  although  the  defendant  and  the  said  W.  Andrew  as 
such  attorneys  as  aforesaid,  so  had,  took,  accepted,  and 
received  the  said  residue  of  the  said  damages,  interest, 
costs  and  charges  as  aforesaid,  and  although  the  now 
plaintiff,  before  they  so  had,  took,  accepted,  and  received 
the  same  as  aforesaid,  to  wit,  on,  &c.,  duly  paid  to  them 
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the  defendant  and  the  said  W.  Andrew,  as  such  attorneys 
as  aforesaid,  their  costs  and  charges  of  prosecoting  the  said 
action  against  the  said  S.  Lowe,  amounting  to  a  large  siuD) 
to  wity  the  sum  of  32/.  9s.  5(L :  yet  the  defendant  and  the 
said  W.  Andrew  have  not,  nor  has  either  of  them,  paid  to 
the  plaintiff,  or  to  the  said  J.  Bevins,  or  to  any  other 
person,  the  said  sum  so  accepted  and  received  by  them  ss 
aforesaid,  as  and  for  the  said  residue  of  the  said  damages 
and  interest,  costs  and  chaiges  as  aforesaid ;  nor  have  the 
defendant  and  the  said  W.  Andrew,  or  either  of  them, 
acconnted  to  or  with  the  qefemKmt,  or  the  said  J.  Bevini^ 
or  any  other  person,  for  the  said  last  mentioned  money,  or 
any  part  thereof 

Special  demurrer,  assigning  for  causes,  amongst  othen, 
that  the  declaration  did  not  shew  any  breach  of  promise^ 
inasmuch  as  the  oeoto  goUnnedwefc  determined  with  the 
judgment;  and  that  it  did  not  appear  that  the  plaintiff  had 
any  authority  from  J.  Bevins,  or  was  entitled  to  recover  the 
said  damages  and  costs. 

Cramptout  in  support  of  the  demurrer.  The  alleged 
breach  of  duty  is  not  brought  within  the  tenns  of  the 
promise,  inasmuch  as  the  retainer  was  at  an  end  before  the 
time  of  the  act  complained  o£  It  appears  by  the  record 
that  the  defendant  did  recover  the  damages,  and  that 
S.  Lowe  was  in  gaol  at  the  suit  of  the  plaintiff.  [PaBockf 
C.  B. — The  words  of  the  declaration  are,  ^'in  and  about 
the  recovery  of  damages,  and  in  relation  thereto,"  that  is,  in 
paying  over  the  damages  recovered.]  An  attorney  has  only 
a  limited  power  to  sue  out  execution  within  a  year  and 
a  day  after  judgment ;  Tidd's  Practice,  93,  9th  ed ;  Savorj/ 
V.  Chapman  (a).  In  Tipping  v.  Johnson  (6),  which  was  aa 
application  to  set  aside  an  execution  because  it  was  sued 
out  by  a  different  attorney  from  the  one  who  had  been 
attorney  in  the  cause.  Heath,  J.,  said,  '^  that  it  appeared  by 

/  (a)  11  A.  &  K  829;  S  C.  3  P.  &  D.  604 ;  8  Dowl.  656. 
/(b)  2  B.  &  P.  357. 


HULME. 
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sereral  cases  collected  in  BoL  Abr*  (a\  that  the  aathoritj  of  1845. 
an  attorney  determines  with  the  judgment  and  therefore  Bevins 
no  order  to  change  the  attorney  was  necessary."  A  promise 
in  relation  to  a  judgment,  does  not  necessarily  apply  to  the 
execution.  It  might  be  that  the  two  attorneys  were  retained 
to  bring  the  action,  and  that  after  the  dissolution  of 
partnership,  Andrew  was  employed  to  recover  the  money. 
The  declaradon  shews  no  liability  arising  from  the  retainer, 
which  would  only  exist  for  a  year  and  a  day.  The  duty 
alleged  is  to  recover  the  money,  and  that  appears  to  have 
been  done.  Further,  it  is  not  shewn  that  the  plsuntiff  had 
any  authority  finom  J.  Bevins  to  receive  the  money,  and  if 
the  defendant  had  paid  it,  he  might  still  be  liable  to 
J.  Bevins;  Robson  v.  Eaton{b).  Unless  the  plaintiff  have 
some  interest,  he  cannot  maintain  the  action ;  Stanley  v. 
Jone»  (e). 

Prideaux,  contri.  A  writ  of  execution  issued  on  a 
judgment  more  than  a  year  old,  is  not  absolutely  void,  but 
voidable  only ;  Blanchenay  v.  Burt  {d).  It  is  clear  that  the 
retainer  of  an  attorney  extends  to  the  time  of  final  judgment, 
and  he  would  be  guilty  of  a  breach  of  duty  if  he  did  not 
imwecute  the  suit  to  judgment.  It  is  also  established,  that 
a  retainer  to  conduct  a  suit,  authorizes  the  attorney  to  levy 
execution.  [Parhe,  B. — ^It  is  not  averred  that  he  sued  out 
the  process  on  the  former  retainer.  The  words  *^  as  such 
attorney,'*  are  ambiguous,  and  may  mean  either  as  attorney 
on  the  former  retainer,  or  as  attorney  under  a  new  retaiuer.] 
The  attorney  in  the  cause  is  the  proper  person  to  receive 
the  firuits  of  the  execution ;  Crozer  v.  IHUing  {e).  The 
allegation  that  the  plaintiff  paid  the  defendant  all  his  costs, 
shews  that  the  costs  were  those  which  accrued  upon  the 
retainer.     The  Court  will  not  presume  that  there  was  any 

id)  VoL  1,  fol.  291.  ^  {d)  4  Q.  B.  707  ;  S.  C.  3  G. 

X  {b)  1  T.  R.  62.  &  D.  613. 

•'(c)  7  Bing.  369;   S.  C.  5  M.     /'(c)  4  B.  &  C.  34;  S.  C.  6  D. 

&  P.  193.  &  R.  26. 
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1845.       new  contract ;  and  if  there  were,  that  &ct  should  have  been 
^"T"v"~^    shewn  by  the  defendant     [Farke^  B,— There  is  a  caue  in 
9,  Styles  (a\  Lawrence  v.  Harrison^  in  which  BoU,  C/,  J.,  says, 

<*  the  only  question  is,  whether  the  warrant*  of  attorney  be 
determined  by  the  judgment  given  in  the  suit  wherein  he 
was  retained ;  and  I  conceive  that  it  is  not,  for  the  suit  is 
not  determined,  for  the  attorney  after  the  judgment  is  to 
be  called  to  say  why  there  should  not  execution  be  made 
out  against  his  client,  and  he  is  trusted  to  defend  his  client 
as  fiir  as  he  can  from  the  execution.'^  Tipping  v.  Johnson  (b) 
is  only  an  authority  to  this  extent,  that  the  plaintiff  may, 
after  final  judgment,  change  his  attorney,  without  an^order 
of  the  Court  Saoory  v.  Chapman  (c)  only  decides,  that  in  an 
action  against  the  marshal  for  an  escape,  it  is  not  sufficient 
to  plead  that  the  attorney  for  the  plaintiff  authorised  the 
marshal  to  discharge  the  prisoner,  without  shewing  either 
that  the  plaintiff  had  given  express  authority,  or  that  the 
debt  was  paid.  In  Jenkin^s  Reports,  case  C  {d),  it  is  said, 
''the  plaintiff's  attorney,  after  judgment  in  debt,  cannot 
acknowledge  satis&ction  within  the  year;  for  as  to  that  his 
warrant  expires  by  the  judgment :  but  his  warrant  continues 
as  to  suing  execution  within  the  year."  In  an  anonymous 
case  in  Modem  Reports  {e\  it  was  decided,  **  that  after 
judgment  the  attorney  on  record  may  receive  and  acknow- 
ledge satis&ction,  by  virtue  of  his  former  warrant**  In  the 
Second  Institute  {f\  Lord  Coke  says,  ''  by  the  judgment 
against  the  defendant,  the  warrant  of  attorney  is  determined; 
for  thereby  placitum  terminatur,  but  only  to  sue  execution 
(which  is  the  fruit  of  the  judgment),  within  the  year:  and 
if  he  sue  out  execution  within  the  year,  he  may  prosecute 
the  same  after  the  year  ;*  but  if  he  sue  out  no  execution 
within  the  year,  then  after  the  year  is  ended  after  judgment, 
nis  warrant  of  attorney  is  determined." 

• 

(a)  Page  426.  {d)  Page  53. 

/  {h)   2  B.  &  P.  367.  (e)  Vol.  1 2,  p.  440. 

X(c)  1 1  A.  &  E.  829 ;  S.  C.  3  P.  (/)  Page  378. 
&  D.  604 ;  8  DowL  656. 
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Cromptony  in  reply,  referred  to  Com.  Dtg.y  tit  ^*  Attorney ^^  1845. 
(B.  10)  where  it  is  said,  that  the  authority  of  an  attorney  Bbvins 
determines  by  the  judgment.    [Parker  B. — ^I  much  question  «^- 

whether  that  proposition  be  correct,  indeed  there  are  some 
authorities  cited  in  Lttsh's  Practice^  p.  220,  which  shew  it 
to  be  otherwise.] 

Cur.  adv.  vuU. 

PoLiiOCK,  C.  B.,  on  a  subsequent  day,  said,  that  as  the 
Court  were  not  agreed  in  opinion  as  to  the  suflSciency  of 
the  decbiration,  they  would  recommend  that  the  defendant 
should  withdraw  his  demurrer,  and  the  plaintiff  amend  his 

declaration,  by  alle^g,  that  the  execution  issued  within  a 

year  and  a  day  after  die  judgment 

Amendment  accordingly. 
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IN  THE  NINTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1845.  Llewellyn  t;.  Llewellyn. 

' — -^ — '      A 
Assumpsit.        Assumpsit.   The  first  count  of  the  declaration  stated, 

tion  alleged  that  whereas  heretofore,  to  wit,  on  the  23rd  day  of  June,  in 
b^*bIin^Md  ^^  y^^  ®f  ^^^  ^^  1^37,  there  had  been  and  then  were, 
then  were,        divers  accouuts  between  the  plaintiiF  and  the  defendant, 

divers  accounts  ^  *^ 

between  the  which  accouuts  wcre  opcu  and  unsettled ;  and  there  were 
the  defendant,  then  divcrs  disputes  between  the  plaintiff  and  the  defendant 
were^open*ao?  touching  and  Concerning  the  said  accounts ;  and  the  plaintiff 
unsettled,"        then  claimed  of  the  defendant,  that  the  defendant  was 

and  that  there  .#*»  i.  i  j* 

were  divers  indebted  to  the  plaintiff  in  divers  large  sums  of  money, 

twLnTho  '  amounting  together  to  the  sum  of,  to  wit,  500t ;  and  the 

the^defendllt  defendant  then  claimed  of  the  plaintiff,  that  he,  the  plwntiff, 

touching  the  ^as  indebted  to  the  defendant ;  and  thereupon  it  was  then 

and  that  the '  agreed,  by  and  between  the  plaintiff  and  defendant,  that 

claimed  of  the  ^^^J  should  respectively  give  up  their  respective  claims 

defendant  that  gg^^j  ^p^j^  t^g  other :  and  thereupon  in  consideration  thereof, 

be  was  indebted  ^  ^  \  ^ 

to  him  in  a  and  that  the  plaintiff,  at  the  request  of  the  defendant, 
money,  and       would  give  up,  relinquish,  and  forbear  to  prosecute,  to  and 

that  the  de- 
fendant 


claimed  of  the  plaintiff  that  he  the  plaintiff  was  indebted  to  the  defendant ;  and  then  that  it  was 

ch  party  should  withdraw  his  claim,  and  that  the  defendant  should  pay  the  plaintiff 

an  annuity  of  6/.  for  life.  It  then  alleged,  that  in  consideration  that  the  plaintiff  would  withdraw 


agreed  that  eact 


his  claim,  the  defendant  promised  to  pay  the  annuity.  Breach,  non  payment  of  the  annuity. 
Plea,  non  assumpsit :  Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  disclosed  a 
sufficient  consideration  on  which  to  maintain  an  assumpsit  on  the  defendant's  promise. 


9. 

Llewellyn. 
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against  him  the  defendant,  all  claims  and  demands  what-        1^^^* 

soeYcr  which  he  the  plaintiff  then  had  upon  or  against  the    Llewellyn 

defendant;  he  the  defendant  then  promised  the  plaintiff  to 

pay  him,  the  plaintiff,  during  the  lifetime  of  him  the  said 

plaintiff,  a  certain  yearly  sum  of,  to  wit,  6/.,  at  and  upon, 

to  wit,  the  23rd  day  of  June  in  each  and  erery  year,  during 

the  lifetime  of  him  the  said  plaintiff;  and  the  plaintiff  avers, 

that  although  he  hath  performed  all  things  by  him  to  be 

done  in  pursuance  of  the  said  agreement  and  of  his  said 

promise,  and  hath  given  up,  relinquished,  and  ceased  and 

fiNrbome  to  prosecute  against  the  defendant  the  siud  claims 

and  demands  of  him  the  plaintiff  in  that  behalf;  yet  the 

defendant,  disregarding  his  said  promise,  hath  not  paid  to 

the  plaintiff  the  said  yearly  sum  of  6/.  or  any  part  thereof; 

bat  hath  hitherto  wholly  neglected  and  refused  so  to  do; 

and,  on  the  contrary  thereof,  a  large  sum  of  money,  to  wit, 

the  snm  of  6/.,  of  the  said  yearly  sums  of  money  for  one 

year  ending  on  a  certain  day,  to  wit,  on  the  23rd  day  of 

Jane,  in  the  year  of  our  Lord  1842,  and  then  last  elapsed, 

then  became  and  was,  and  now  is,  due  and  in  arrear,  and 

unpaid  from  the  defendant  to  the  plaintiff,  contrary  to  the 

said  promise. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  which  took  place  on  the  29th  of  last  April, 
before  the  under-sheriff  of  Breconshire,  a  verdict  was 
retamed  for  the  plaintiff,  with  leave  to  the  defendant  to 
move  to  enter  a  nonsuit,  on  the  ground  that  there  was  no 
soch  consideration  stated  in  the  declaration. 

A  rule  nisi  had  been  accordingly  obtained  (a)  to  arrest 
the  judgment,  or  for  a  nonsuit,  or  a  new  trial  (ft). 

Peacock  now  shewed  cause.  It  is  submitted  that  this 
declaration  discloses  a  sufficient  consideration  for  the  de- 
fendant's promise.     It  is  stated  in  the  inducement  which  is 

(a)  In  Easter  Term  last.  for  a  new  trial,  in  case  the  de- 

C6)  The  rule  was  obtained  in  claration  should  be  held  to  be 
the  alternative  for  a  nonsuit,  or     good  after  verdict. 
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V. 

Llewellyn. 


1845.  admitted  on  the  record,  that  diere  had  been  and  then  wer^ 
Llewellyn  ^▼^^  accounts  open  and  unsettled  between  the  plaintiff 
and  the  defendant,  and  that  the  plaintiff  claimed  divers 
sums  from  the  defendant,  and  that  in  consideration  thereof 
and  that  the  plaintiff,  at  the  request  of  the  defendant^ 
would  forbear  to  prosecute  against  the  defendant  these 
claims,  the  defendant  made  the  promise  stated  in  the 
declaration.  That  is  a  sufficient  consideration,  and  the 
case  differs  from  one  where  the  only  consideration  is  the 
foregoing  of  disputes  and  controverBies  as  to  whether  any 
sum  is  owing  between  the  parties.  Here  it  appears  that 
there  have  been  accounts  between  the  parties  which  remain 
unsettled,  and  that  the  plaintiff  claimed  certain  sums  from 
the  defendant  9  The  allegation  that  the  plaintiff  claimed 
certain  sums  from  the  defendant,  taken  in  conjunctioD  with 
the  statement  that  there  were  accounts  unsettled  between 
the  parties,  is  equivalent  to  an  allegation  by  the  plaintiff 
that  a  debt  was  due  from  the  defendant  to  hinu  If  so^ 
then  the  giving  up  the  claim  in  respect  of  that  debt  is  a 
sufficient  consideration  for  the  promise. 

£»  V.  WilSams,  in  support  of  the  rule.  Whatever  doubt 
may  have  formerly  existed  on  this  subject,  it  is  now  suffi- 
ciently dear  that  the  mere  giving  up  a  claim  to  a  debt, 
without  shewing  that  a  debt  exists,  is  not  a  sufficient  con- 
sideration on  which  to  found  an  assumpsit  In  Longridge 
V.  DarvHk  {a)  it  was  held,  that  the  giving  up  a  suit 
instituted  to  try  a  question  respecting  which  the  law  is 
doubtful,  is  a  good  consideration  for  a  promise  to  pay  a 
stipulated  sum.  But  there  a  suit  was  actually  pending,  and 
the  plaintiff  might  have  sustained  some  detriment  by  giving 
up  all  claim  in  respect  of  the  expenses  incurred,  and  the 
defendant  have  derived  some  benefit,  by  having  that  suit 
put  an  end  to,  without  further  trouble  or  investigation. 
Here,  however,  there  is  no  allegation  of  the  existence  of  a 

/(a)  5B.  &  A,n7. 
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debt,  but  only  that  the  plaintiff  ''claimed"  a  debt  as  owing        1845. 
to  him.  That  a  party  "  claims"  a  debt,  raises  no  presumption    i^^^^^^^^^ 
that  the  money  is  owing  to  him.     The  claim  may  be  per-  «• 

fectly  unfounded.  It  is  true  that  it  is  alleged  that  there 
were  accounts  open  and  unsettled  between  the  parties,  but 
it  does  not  say  which  party  was  debtor.  The  plaintiff, 
therefore,  may  hare  been  the  debtor  to  the  defendant; 
and^  if  so»  his  claim  against  the  defendant  could  not  be 
rested  on  the  state  of  the  accounts  between  the  parties. 
There  is,  however,  a  case  which  is  very  much  in  point  with 
the'  present  In  Edwards  v.  Baugh  (a),  the  declaration 
alleged  that  certain  disputes  and  controversies  were  pending 
between  the  plaintiff  and  the  defendant,  whether  the  de- 
fendant was  indebted  to  the  plaintiff  in  a  certain  sum  of 
money;  and  it  was  held  upon  demurrer,  that  it  disclosed  no 
mflicient  consideration  on  which  to  maintain  the  action; 
and  Lord  Abinger,  C.  B.,  in  delivering  judgment,  drew  the 
distinction  between  foregoing  a  dispute  as  to  the  existence 
of  a  debt,  and  foregoing  a  dispute  as  to  the  amount  of  it 
The  true  rule  is,  as  is  laid  down  by  Bolfe^  B.,  in  the  same 
case,  that  *'  the  plaintiff  is  bound  to  shew  a  consideration, 
in  the  shape  of  something  either  beneficial  to  the  opposite 
party,  or  detrimental  to  himself."  Here  there  is  nothing 
beneficial  to  the  defendant,  for  the  claim  may  have  been 
unfounded;  nothing  detrimental  to  the  plaintiff,  for  the 
^ving  up  an  unfounded  chum  could  have  been  no  injury 
to 


Peacock  referred  to  the  case  of  Smith  v.  Monteith  (b). 

Cur.  adv.  tnUt. 

Pattbsoh,  J. — ^This  case  appears  to  me  to  be  very  dis- 
tinguishable fiN)m  that  of  Edwards  v.  Bough,  upon  the 

^(«)  11  M.  &  W.  641 ;  S.  C.      ^)  13  M.  &  W.  437;  S.  C. 
mUe,  vol.  1,  p.  304.  ante,  vol.  2,  p.  358. 

YOU  m.  T  D.   &  I*. 
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1845.       authority  of  which  the  learned  counsel  for  the  defendant 
Llewkllyn    ^li^*     There  the  declaration  merely  stated  that  disputes 

^'  existed  between  the  plaintiff  and  defendant  whether  the 

Llewellyn.  *^ 

defendant  was  indebted  to  the  plaintiff;  which  might  be 
true,  although  they  might  have  been  entire  strangers  to 
each  other,  and  never  have  had  any  transactions  together. 
If  so,  the  ending  of  such  disputes  could  neither  be  detri- 
mental to  the  plaintiff,  nor  beneficial  to  the  defendant. 
,  Here,  on  the  contrary,  the  dedaration  states  as  a  substantive 
fact,  which  might  have  been  traversed  by  the  ddendant, 
that  there  had  been,  and  were^  mutual  accounts  between 
the  plaintiff  and  defendant,  which  were  open  and  unsettled. 
It  then  states  in  substance  that  each  party  claimed  the 
balance,  and  that  it  was  agreed  that  each  party  should 
withdraw  his  claim,  and  that  the  defendant  should  pay  the 
plaintiff  an  annuity  of  9L  for  his  life.  It  then  states,  that 
in  consideration  that  the  {daintiff  would  withdraw  his  claim, 
the  defendant  promised  to  pay  the  annuity.  Here  is  a 
plain  detriment  to  the  plaintiff  in  foregoing  his  claim  to 
the  balance ;  a  claim  which  was  not  made  against  a  stranger, 
but  which  had  a  probable  foundation  arising  finom  mutual 
accounts  between  the  parties,  whidhL  are  admitted  to  have 
been  open  and  unsettled. 

Under  these  dreumstances,  I  am  of  opinion  that  a  valid 
consideration  for  the  defendant's  promise  appears  on  the 
fece  of  this  declaration,  and  that  the  rule  obtdmed  in  this 
case  must  be  dischaiged. 

Rule 
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TowNSBND  and  Another,  Assignees  v.  James  Smith^ 

JLrEBT  on  a  replevin  bond  against  the  defendant,  as  a  To  debt  on  a 
oo-soretj  -with  one  Henry  Smith ;  the  condition  of  which  wtting  out  the 
bond  was,  that  one  William  Smith  should  prosecute  his  J^'fttbD. 
suit  with  effect,  and  without  any  delay,  against  the  now  the  defendant 
plaintifis,  who  were  defendants  in  that  suit.  The  declaration  Selr^ord! 
then  set  out  the  pleadings  in  the  former  suit,  and  averred  riu8ioii^*'the 
that  **  such  proceedings  were  thereupon  had  in  the  said  ^^^'  ^; 
plea,  in  the  said  Court  of  our  said  Lady  the  Queen  heiself  tiff  was  not 
at  Westminster  aforesaid,  that  afterwards,  to  wit,  on  the  d^m'rrbut 
2l8t  day  of  August,  in  the  ninth  year  of  the  reign  of  our  S!f  con^^iwion 
said  Lady  the  Queen,  before  the  Queen  herself  it  was  m  surplusage; 
ooosidered  and  adjudged  by  the  same  Court,  that  the  said  taking  issiie 
William  &nith  should  take  nothing  by  his  said  wri^  but  nul  tiel^record 
that  he  and  his  pledges  to  prosecute  should  be  in  mercy,  '^^  ordinary 
&&,  and  that  the  now  plaintiflii  should  go  thereof  without 
day;  as  by  the  record  and  pfoceedings  thereof  now  re- 
maining in  the  said  Court  of  our  said  Lady  the  Queen, 
before  the  Queen  herself  at  Westminster  aforesaid,  more 
fbDy  appears,"  &c. 

Plea  That  there  is  not  any  such  record  remaining  in 
the  siud  Court  of  our  said  Lady  the  Queen,  before  the 
Queen  herself,  in  manner  and  form  as  the  pUdntifis  have 
above  in  that  behalf  alleged.  And  of  this  the  defendant 
pots  himself  upon  the  country,  &c. 

Replication*  That  there  is  such  a  record  of  the  said 
jac%ment  remaining  in  the  said  Court  of  our  said  Lady 
the  Queen,  before  the  Queen  herself,  at  Westminster 
aforesaid,  as  the  plaintiffii  have  above  alleged.  And  this 
the  plaintiffii  are  ready  to  verify  by  the  said  record,  &c. 
And  they  pray,  &c.  But  because,  &c.,  a  day  is  therefore 
given,  &a  ^ 

[The  defendant  returned  the  issue  and  notice  of  pro- 
duction of  the  record,  and  gave  notice  thi^  he  retained  the 

Y  2 
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1841S.       replication  as  a  replication  only ;  and  delirered  the  following 

OW^    demurrer.] 

«•  Special  demurrer.     That  the  issue  above  tendered  by 

the  defendant  being  well  tendered,  should  have  been 
accepted  by  the  plaintiff:  that  the  replication  prevented 
the  defendant  fix>m  availing  himself  of  the  proof  of  soch 
of  the  matters  of  &ct  involved  in  that  issue  as  were  cog- 
nizable only  by  a  jury :  that  whether  the  said  issue  above 
tendered  by  the  defendant  were  well  or  ill  tendered,  the 
plaintiffi  were  bound  either  to  have  accepted  it,  or  to  have 
demurred ;  and  could  not,  according  to  the  rules  of  pleading, 
plead  over  as  they  had  done,  in  and  by  their  said  replica- 
tion: and  that  the  replication  caused  a  discontinuance  in 
this  action. 

Fitzherbert  had  obtained  a  rule  calling  upon  the  defendant 
to  shew  cause  why  the  above  demurrer  should  not  be  set 
aside  as  frivolous  and  irregular,  and  why  the  plaintiffii 
should  not  be  at  liberty  to  sign  judgment  as  for  want  of  a 
plea ;  or  why  the  issue  joined  by  the  plaintifis  should  not 
be  tried  by  the  production  of  the  record,  pursuant  to  the 
plaintiff's  notice.  He  referred  to  Tipping  v.  Johnson  (a) ; 
Anon.  (6) ;  1  Wms.  SautuL  92,  n.  [«],  6th  ed,  and  the 
authorities  as  collected  in  a  note  to  the  case  of  Attwood  v. 
Taylor  (c). 

JRawUnson  shewed  cause.  The  defendant  tendered  an 
issue,  which  the  plaintifis  were  bound  to  have  accepted,  or 
to  have  demurred  to.  In  Stephen  an  Pleading^  p.  265, 
4dh  ed.,  the  rule  is  laid  down,  that  *^  the  party  has  no  option 
in  accepting  the  issue,  when  well  tendered:"  and  that  ^i£ 
the  opposite  party  think  the  traverse  bad  in  substance  <x 
in  form,  or  object  to  die  mode  of  trial  proposed,  in  either 
case  he  is  not  obliged  to  add  the  similiter,  but  may  demur; 

/(a)  2  B.  &  P.  302.  /  (c)  1  M.  &  G.  288,  n.  {a). 

(6)  2  Chitt.  Aap.  241. 
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and  if  It  has  been  added  for  him,  may  strike  it  out  and       1845. 

demor.''    In  a  note  to  the  foregoing  passage,  it  is  added,     xoJ^J^^ 

^'bat  he  cannot  plead  over;"    and  for  this,  the  case  of         «'• 

Smith* 
Whitehead  v.  Buchland  (a)  is  cited,  where  RoU,  C.  J.,  says, 

the  plaintiff  ^  must  either  demur  or  join  issue  with  you ; 
and  I  have  not  heard  of  passing  over  in  this  case,  as  may  be 
done  in  the  case  of  a  traverse,"  (meaning  a  traverse  with 
an  absque  hoc) ;  and  the  case  of  Campbell  v.  St.  John  {b\ 
where  the  Court,  of  which  HoUy  C.  J.,  was  a  member,  say, 
that  pleading  over  when  issue  is  offered,  is  a  discontinuance. 
But  even  supposing  the  plaintiGb  could  plead  over,  such 
pleading  over  would  cure  any  defect  in  the  defendant's 
plea.  The  defect  in  the  plea  then  being  cured,  the  repli- 
cation is  ill,  for  not  accepting  the  issue  to  the  country 
tendered  by  iL  As  to  that  part  of  the  rule  which  asks  for 
leave  to  sign  judgment  as  for  want  of  a  plea,  that  might 
have  been  the  proper  subject  of  a  motion  to  a  Judge  at 
Chambers,  before  replication ;  but  the  plaintifis  having  now 
lepUed,  cannot  turn  round  and  say  that  the  plea  is  no  plea 
at  alL  He  referred  also  to  House  v.  Launder  (c),  and  Praed 
Y.  The  Duchess  of  Cumberland  (d). 

FUzherberty  in  support  of  the  rule.  The  defendant's 
object  in  pleading  this  plea  is  obvious.  He  sought  to 
induce  the  plaintifis  to  demur,  but  the  plaintiffs  having 
declined  to  take  advantage  of  the  defect  offered,  he  now 
attempts  to  demur  to  the  plaintifis*  replication,  on  the 
novel  ground  that  the  pldntifis  have  &iled  to  object  to  the 
informality  of  his  former  pleading.  It  may  be  conceded, 
that  where  an  issue  is  well  tendered,  it  must  be  taken,  and 
that  the  opposite  party  cannot  plead  over ;  but  here  there 
was  no  issue  well  tendered;  and  the  conclusion  to  the 
country,  which  was  clearly  informal,  might  be  rejected  by 
the  plaintifl^  as  surplusage.     The  plea  was  a  good  plea 

(a)  Style,  402.  (c)  1  Lev.  85 ;  S.  C.  1  Keb.  414. 

/  (6)  1  Salk.  319.  Af)  4  T.  R.  586. 
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1845.       without  any  coQcIusion  either  to  the  countiy,  or  with  a 
^[i^lJJJJ^^    verification ;  being  a  plea  merely  in  the  negative,  and  not 
^'  containing  an  averment  of  any  affirmative  matter  whatever ; 

Bodenham  v.  Hitt{a).  In  that  case,  the  defendant  pleaded 
non  aasumpait  infta  sex  annos,  and  concluded  with  a  prayer 
of  judgment,  but  omitting  any  verification ;  and  the  Court 
of  Exchequer,  on  special  demurrer,  held  the  plea  good. 
If  this  verification  by  the  country  be  mere  surplusage^  as  it 
is  submitted  it  is,  then  the  plaintiff  could  onlj  have  taken 
advantage  of  it  by  special  demurrer ;  1  Sound.  103,  fu  3, 
6th  ed, ;  and  an  anonymous  case  in  Salkeld^s  BeporU  (6), 
shews  that  whenever  a  fitult  in  a  pleading  is  available  <m 
special  demurrer  only,  the  defect  is  aided  by  the  opposite 
party  pleading  over.  Besides,  the  Court  will  take  notice  that 
this  being  one  of  Its  own  records,  the  mode  of  trial  could 
not  possibly  have  been  by  the  country ;  and  the  plea  being 
in  point  of  fiict  in  the  nature  of  a  sham  plea,  the  Court,  for 
the  sake  of  justice,  will  discourage  such  attempts,  and  grant 
the  present  motion ;  Solomons  v.  Lyon  (c).  [Patteson,  J. — 
Do  you  contend  that  where  a  plea  alleges  new  matter,  and 
concludes  to  the  country,  the  plaintiff  may  reply,  and  dis- 
regard the  conclusion  altogether?]  Tes,  if  the  plea  contain 
a  verification,  and  afterwards  conclude  to  the  country. 

Patteson,  J. — ^That  I  think  is  the  true  way  of  viewing 
the  question.  The  plea  here  was  sufficient  without  the 
conclusion  to  the  country,  which  may  therefore  be  rejected 
as  surplusage.  I  do  not  mean  to  say  that  wherever  a 
pleading  has  a  wrong  conclusion,  the  opposite  party  may 
disregard  it  and  plead  over.  Here  the  plea  has  not  a 
wrong  conclusion  simply.  It  is  a  sufficient  plea  without 
that  conclusion,  which  is  therefore  mere  surplusage. 

Rule  absolute. 

/(a)  r  M.  &  W.  274;  S.  C.  ^{b)  Vol.  2,  p.  519. 

8  Dowl.  862.  (c)  1  East,  369. 
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*   Matthewson  and  Another  v.  Baistow. 
M.  HIS  was  a  motion  for  judgment  as  in  case  of  a  nonsuit.  An  effidaTit 

sworn  in  Lon- 
don, described 

BaoUl  took  a  preliminaiy  objection^  that  the  affidavit  on  m^W  H  as 
which,  the  rule  was  moved  was  made  by  ^' James  Wright,  ^  d^^drnT 
of  No.  8,  New  Inn,  Strand,  in  the  county  of  Middlesex,  in  tbis  cause:** 
agent  for  the  defendant  in  this  cause.**    He  contended  that         s^tt-/ 
this  was  not  a  sufficient  description  of  the  party  making  the 
affidavit. 

Cafe,  contrd.  "Agent"  is  a  well  known  term,  and 
^' agent  for  the  defendant*'  means  the  defendant's  "London 
agent."  [Pattesonj  J. — Where  is  the  affidavit  sworn  ?]  At 
the  Judge's  Chambers  in  London. 

Pattbson,  J. — As  the  affidavit  is  sworn  in  London,  I 
think  I  must  take  the  description  to  be  sufficiently  clear, 
and  that  it  means  the  London  agent  of  the  defendant.  It 
might,  perhaps,  have  been  otherwise,  had  the  affidavit  been 
sworn  in  the  country. 

Bavin  then  shewed  cause  against  the  rule. 

Cak  was  heard  in  support  of  the  rule. 

Per  CtJBiAM. 

Rule  discharged  on  a  peremptory  undertaking. 
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Wbere  jadg< 
ment  had  been 
signed  against 
the  casual 
ejector:  Held^ 
that  the  tenant 
bad  no  locus 
standi  in  Court 
before  appear- 
ance,  to  ooiect 
to  the  validity 
of  the  descrip- 
tion of  the 
premises  in  the 
declaration. 

The  jurat  of 
an  aflSdavit 
purported  to 
be  **  sworn  in 
Court  this  9th 
day  of  No' 
▼ember,  1 845:" 
Sembit,  that 
as  the  9th  of 
November, 
1845,  was  a 
Sunday,  the 
jurat  was 
defective. 


Dq£  dem.  Williamson  and  Another  v.  Roe. 

M.  HIS  was  an  action  of  ejectment  The  declaration  con- 
tained two  counts^  on  separate  demises.  In  the  second 
connt  there  was  no  description  of  the  premises  claimed. 
A  rule  for  judgment  against  the  casual  ejector  having  been 
obtained,  a  rule  nisi  was  afterwards  obtained  on  the  part  of 
the  tenant  in  possession^  to  rescind  that  rule,  or  to  set  aside 
the  declaration  served  on  the  tenant  in  possession,  or  to 
strike  out  the  second  count  thereof,  with  costs;  upon  an 
affidavit  purporting  to  be  '^  sworn  in  Court,  this  9th  day  of 
November,  1845," 

Hayes  shewed  cause,  upon  an  affidavit  that  there  had 
been  no  appearance  entered  in  the  action  of  ejectment. 
There  are  several  preliminary  objections  to  this  rule. 
First,  as  to  the  jurat  of  the  affidavit  on  which  the  rule  was 
obtained.  It  purports  to  be  "  sworn  in  Court  this  9th  of 
November,  1845."  Now,  the  9th  of  November,  1845,  was 
a  Sunday ;  and,  if  the  Court  is  to  assume  the  jurat  to  be 
true,  then  it  will  appear  to  have  been  sworn  on  a  dies  non 
juridicus,  and  no  indictment  for  perjury  would  lie  if  its 
contents  were  false.  If  it  is  to  be  assumed  to  be  incorrect, 
and  the  Court  will  of  its  own  knowledge  take  notice  that 
it  did  not  sit  on  that  day ;  then  it  is  in  the  position  of  a 
jurat  without  date,  or  with  an  impossible  date.  Writs  of 
summons  have  been  set  aside  as  void,  because  dated  on  a 
Sunday  (a),  and  bills  of  Middlesex,  because  returnable  on 
a  Feast-day  {b) ;  and  the  case  of  Stoann  v.  Broome  (c),  shews 
that  the  Court  does  not  sit  on  Sundays,  and  that  it  is  dies 
non  juridicus  as  regards  awarding  any  judicial  process,  or 
exercising  any  judicial  functions.  Another  objection  is,  that 


J 


^'    (a)  See  Hanson  ▼.  Shackelton,      4  B.  &  A.  28S. 
4  Dowl.  48.  ^(c)  3  Burr.  1596. 

/  {b)  See  Kenwortky  v.  Peppiat, 
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the  tenant  is  no  party  to  this  action,  and  cannot  be  heard 
with  respect  to  it,  until  he  has  appeared  and  entered  into  the 
consent  rale*  He  referred  to  a  case  oiDoe  d.  King  fVUHam 
the  Fourth  ▼.  Boe  {a\  where  the  Court  of  Exchequer  had 
been  moved  on  behalf  of  some  of  the  tenants,  who  had  not 
appeared  in  the  action,  to  strike  out  some  of  the  demises 
in  the  declaration  in  which  the  lessors  of  the  plaintiff 
appeared  to  be  dead,  and  for  leave  to  the  tenants  to  appear 
and  plead  to  the  residue  of  the  action.  But  that  Court 
refused,  without  some  authority  in  favour  of  the  motion,  to 
hear  the  application  of  parties  who  had  not  appeared; 
saying,  that  the  only  parties  then  before  the  Court  were 
John  Doe  and  Richard  Roe.  The  only  ground  upon 
which  the  Court  has  interfered  to  set  aside  a  judgment  by 
defimit  against  the  casual  ejector,  has  been  where  the 
application  has  been  to  be  allowed  to  appear  and  plead  to 
the  action  on  an  aflSdavit  of  merits ;  or  where  the  application 
is  to  stay  the  action  on  the  ground  of  a  former  actioif 
defeated,  and  the  costs  remaining  unpaid  (&)•  Even  an 
application  on  the  part  of  the  lessors  of  the  plaintiff  to 
amend  the  declaration,  cannot  be  entertained  until  the 
tenant  has  appeared ;  Doe  d.  Street  v.  Roe  (c).  [He  then 
proceeded  to  argue,  that  even  if  the  Court  could  entertain 
the  application,  the  declaration  was  sufficient;  but  as  no 
jadgment  was  given  on  this  point,  the  argument  on  both 
is  omitted.] 


1845. 


Doe  dem. 

Williamson 

ff*. 

Ros. 


Lu$hf  in  support  of  the  rule.    If  the  Court  can  sit  on  a 


(a)  13  Law  Journal  Reports^ 
N.  S.  Ezch.  p.l304. 

(6)  Id  T Adams  om  Ejectment^ 
p.  360,  3rdjed.,  in  speaking  of  a 
rule  tojstay  proceedings  in  a 
•econd  action  for  the  same  pre- 
mises, it  is  said,  "  there  ^is  no 
particular  stage  of  the  proceed- 
ings^  in  which  it  is]  necessary  to 
move  the  Court,  or  take  out  a 


summons  for  this  rule.  It  will 
be  granted  even  before  the  de- 
fendant has  appeared :  and  it 
always  should  be  moved  for  as 
early  in  the  action  as  it  conve- 
niently can  be/'  See  Doe  d. 
Feldm  v.  Boe,  8  T.  R.  645 ;  and 
Doe  d.  Standish  v.  Roe,  5  B.  & 
Ad.  878;  S.  C.  2  N.  &  M.  468. 
vc)  8  Dowl.  444. 
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1845.       Sundays  then  the  jurat  is  sufficient;   if  it  cannot,  the 
j^^jVJ~^    mistake  is  but  the  misprision  of  its  officer,  for  which  the 
WiLLiAicaoN  parties  shall  not  suffer.    This  is  a  different  case  to  that  of  a 
Soi.        defective  jurat  in  an  affidavit  taken  before  a  commissioner, 
as  there  jurisdiction  must  be  shewn.    Here  it  is  the  act  of 
the  Court,  and  the  mistake  of  its  officer  shall  not  prejudice 
the  parties.     [PatUstm,  J. — ^It  b  suxelj  every  day  practice 
to  reject  affidavits  which  are  defective  in  their  jorat] 
Sayes  referred  to  BlachweU  v.  AUen  (a).     [Patteiony  J. — 
I  think  that  I  am  bound  to  take  notice  that  the  Court  does 
not  sit  on  a  Sunday,  and  that  therefore  the  date  of  the 
jurat  is  defective.    In  the  mean  time,  however,  I  will  hear 
you  on  the  other  point,  as  to  the  right  of  the  tenant  to 
make  this  application  before  appearance.]     The  case  of 
Doe  d.  King  William  the  Fourth  v.  Roe  (6),  is  not  to  be 
found  in  any  other  report,  and  no  authority  seems  there  to 
have  been  cited*     There  must  certainly  be  some  means  by 
which  the  tenant  can  take  advantage  of  such  a  defect  as 
the  present    If  he  had  appeared,  the  plaintiff  might  have 
delivered  a  new  declaration,  which  he  would  have  been 
bound  to  accept.     In  Doe  d.  Churchwardens  of  LlandettHo 
V.  JRoe  (c),  where  the  ejectment  was  brought  by  the  church- 
wardens and  overseers  of  a  parish,  and  the  declaration  con- 
tained two  sets  of  counts,  one  specifying  the  names  of  the 
churchwardens  and  overseers,  and  the  other  no^  the  Court 
granted  a  rule  to  strike  out  the  first  set  of  counts;  and 
there  the  application  must  have  been  before  appearance,  as 
is  evident  fiom  the  title  of  the  cause.     This  is  a  defect  that 
would  be  sufficient  in  arrest  of  judgment^  and  the  question 
is,  whether  the  party  is  not  entitled  to  be  heard  now. 

Patteson,  J.— The  case  of  Doe  d.  King  WiOkan  the 
Fourth^  which  has  been  cited,  seems  to  me,  if  correctly 
reported,  to  be  precisely  in  pointy  and  I  do  not  see  how  I 

/{a)  7  M.  &  W.  146.  Ezch.  p.  304. 

{b)  13  Law  Journal  Rep.  N.  S.    ^(c)  4  DowL  222. 
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can  grant  this  application  without  acting  expressly  contrary        1845. 

to  the  decision  in  that  case.  D^Tdem 

Cur.  ado.  vulL  Williamson 


v.. 
Roe. 


'   On  a  subsequent  day, 

Patteson,  J. — I  have  looked  into  the  case  of  Doe  d. 
Kbiff  ffHUatn  the  Fourth  v.  Soe,  and  I  find  that  it  is  so 
directly  in  point  upon  the  present  occasion,  that  supposing 
I  had  any  doubt,  which  I  have  not,  as  it  is  a  decision  of  the 
foil  Coarll  I  should  not  feel  f^wf  justified  in  deciding 
against  it  As,  however,  it  appears  to  me  not  unreasonable 
to  suppose  that  this  case  has  escaped  attention,  and  as  there 
is  another  case  in  this  Court  in  which  no  such  objection 
was  taken  (a),  I  think,  that  under  these  circumstances,  the 
rule  must  be  discharged,  but  without  costs. 

Bule  discharged  accordingly  (b). 

^(fl)  4  DowL  222.  tomey's  name,  Mr.  J.  Patteion 
(6)  The  case  of  Doe  d.  Sinipson  said, ''  If  the  teDant  has  appeared, 
V.  Hoe,  6  Dowl.  469,  was  Dot  the  objection  ie  cored.  If  he  has 
brought  nnder  the  notice  of  the  not  appeared,  he  cannot  be  ad- 
Court,  where,  on  motion  to  set  mitted  to  take  the  objection," 
aside  a  declaration  in  ejectment  and  accordingly  refused  the  rule, 
lor  not  containing  in  it  an  at- 


Adam  v.  Rowe. 

Assumpsit*     The  declaration  contained  three  counts.  Assumpsit 
The  first  was  for  goods  sold  and  delivered ;  the  second  for  tion  obtained 

counts  for 
goods  sold  and 
deliTered»  for  money  bad  and  received,  and  for  money  due  on  an  acoowit  stated.  The  defendant 
pleaded,  I.  Except,  &&,  non  assumpsit  2.  As  to  the  sum  excepted,  tender.  3.  Except,  &c.,  set* 
oC  4.  Except,  &G.,  payment  On  these  pleas  issue  was  joined.  At  the  trial,  a  Terdict  was  taken 
bv  eontent  for  the  plaintiff,  subject  to  the  certificate  of  an  arbitrator,  who  made  his  certificate  in 
tbe  following  terms :  **  As  to  the  issues  firt^^  thirdly,  and  lastly  Joined  between  the  parties  in 
the  said  caose,  I  do  find  and  certify  thai  tibe  verdict  so  found  as  aforesaid  ought  to  stand,  and 
that  the  same  shall  and  do  stand  upon  and  so  far  as  the  same  relates  to  the  s«d  first,  third,  and 
last  iMoes  :**  Hddt,  on  motkm  to  set  aside  the  above  certificate,  that  the  '*  issue  finUy  joined" 
meeot  the  inue  of  non  assumpsit  to  the  whole  declaration ;  and-that  it  was  not  necessary  to  find 
teparately  on  tbe  iasne  of  non  aasumpait  as  to  each  count  /  ^jlT'  v^y 
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1845.       money  had  and  received;  and  the  third  for  money  due  oa 
an  account  stated.' 

The  defendant  pleaded,  1.  Except  as  to  29L  lis.  Id, 
non  assumpsit.  2.  As  to  that  sum,  tender.  3.  Except  as 
to  that  sum,  set-off.  4.  Except  as  to  that  sum,  payment 
before  action  brought. 

On  these  pleas,  issue  was  joined. 

On  the  cause  coming  on  to  be  heard  before  fFiMamSy  J., 
at  the  sittings  in  last  Hilary  Term,  a  verdict  was  found  for 
the  plaintiff  by  consent,  damages  80il,  and  costs  40s., 
subject  to  the  award  or  certificate  of  order,  arbitrament, 
final  end  and  determination  of  a  gentleman  at  the* Bar,  to 
whom  all  matters  in  difference  in  the  cause  were  referred, 
to  order  and  determine  what  he  should  think  fit  to  be  done 
by  the  parties  respecting  the  matter  in  dispute ;  and  that 
the  costs  of  the  cause,  and  the  costs  of  the  reference  and 
award,  or  certificate,  should  abide  the  event  and  determina- 
tion of  the  said  award  or  certificate.  The  arbitrator  made 
his  certificate  of  and  concerning  the  matters  and  premises 
to  him  referred  as  aforesaid,  in  the  following  terms :  **  As 
to  the  issues  firstly,  thirdly,  and  lastly  joined  between  the 
said  parties  in  the  said  cause,  I  do  find  and  certify,  that  the 
verdict  so  found  as  aforesaid,  ought  to  stand,  and  that  the 
same  shall  and  do  stand  upon,  and  so  for  as  the  same  relates 
to  the  said  first,  third,  and  last  issues ;  but  that  the  amount 
of  the  verdict  be  reduced  fix)m  the  sum  of  80/.,  to  the  sum 
of  32L  IBs.  lid.  And  as  to  the  issue  secondly  joined  in  the 
said  cause  between  the  said  parties,  I  do  find  and  certify 
for  and  in  favor  of  the  defendant,  and  I  find  and  certify 
that  the  verdict  so  found  for  the  plaintiff  as  aforesaid,  so  &r 
as  the  same  relates  to  the  said  second  issue,  ought  to  be  set 
aside,  and  a  verdict  on  the  said  second  issue  entered  in  lieu 
thereof  for  the  defendant,  and  that  the  same  be  done 
accordingly.'* 

A  rule  having  been  obtained,  calling  on  the  plaintiff  to 
shew  cause  why  the  award  made  between  the  parties  should 
not  be  set  aside,  on  the  ground  that  the  arbitsator  had  not 
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adjudicated  upon  each  of  the  issues  raised,  and  that  the        1845. 
award  was,  therefore,  not  final  ^Idam 


MeUoT  shewed  cause.  It  is  submitted  that  the  certificate 
n  good.  It  is  said,  that  the  first  issue  on  non  assumpsit, 
contains  in  reality  three  issues ;  one  on  each  count  in  the 
declaration ;  and  that  the  arbitrator  should  have  found  on 
each  of  these  issues :  and  the  case  of  Kittmm  ▼.  KiJbum  (a), 
18  relied  on  as  supporting  this  objection.  Although  that 
case  may  seem  to  be  against  the  validity  of  this  certificate, 
there  18  this  strong  distinction  to  be  drawn,  that  there 
the  arbitrators  awarded  a  certun  sum  to  be  due,  and 
that  judgment  should  be  entered  for  that  sum,  but  did  not 
find  on  any  of  the  issues  specifically.  Here  the  arbitrator 
has  specifically  found,  as  to  the  issue  fiirstly  above  joined^ 
which  is  the  issue  of  non  assumpsit,  that  the  verdict  should 
stand  for  the  plaintifil  Now,  whether  the  plea  of  non 
assumpsit  contains  a  denial  of  one  or  of  several  promises, 
the  arbitrator  has  equally  found  that  issue  or  issues  for  the 
plaintiff.  In  Stonehewer  v.  Farrar  (b),  this  Court  guarded 
itself  i^inst  being  supposed  to  hold  that  the  arbitrator 
must  in  terms  find  each  issue.  If  firom  his  award  it  may 
be  dleazly  inferred,  that  a  substantial  finding  on  the  issue 
exists  that  is  su£Scient  In  Cooper  v.  Lanffdon{c)y  the 
arbitrator  found  a  general  verdict  for  the  defendant,  and  the 
Court  held,  that  that  was  a  sufficient  determination  of  the 
several  issues  in  that  cause. 

Lu$h,  in  support  of  the  rule.  The  question  is,  whether 
the  present  case  can  be  dbtinguished  firom  KSbtsm  v. 
KUbum,  and  it  is  submitted,  that  the  judgment  in  that 
case,  applies  equally  to  a  case  like  the  present  There  the 
Court  said,  ^^the  difficulty  as  to  the  plea  of  non  assumpsit 

,^a)  Ante,  vol.  2,  p.  633 ;  See      /^c)  9  M.  &  W.  60 ;    S.  C. 
8.  C.  13  M.  &  W.  671.    -^  1  Dowl.  392,  N.  S.  ^  "^ 

ib)  Q.  B.  Hil.  Term,  1845. 


BOWB. 
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Wheraissne 
it  joiaed  on 
error  in  fiust, 
the  defendant 
ii  entitled  to 
ooetsof  the 
day  for  not 
proceeding  to 
trial,  as  in 
other  caaes. 


Gbeville  t;.  Spabdino  and  Another. 

BaRSTOW  moved  for  the  costs  of  the  day  for  not 
proceeding  to  trial  in  the  above  caoae,  pursuant  to  notice. 
Issue  upon  enor  in  &ct  had  been  joined  between  the 
parties  on  the  fourth  of  April  kst;  and  the  plaintiflF  hid 
given  notice  of  trial  for  the  sitting  after  Trinity  Term; 
but  had  then  withdrawn  the  record. 

The  practice  is,  that  this  is  a  rule  absolute  in  the  first 
instance.  The  only  doubt  is  whether  the  Court  will 
think  that  it  makes  any  difference  with  respect  to  the 
defendant's  right,  that  this  being  an  issue  on  error  in  fiu^t, 
the  defisndants  are  considered  as  actors,  as  in  replevin, 
and  could  have  taken  the  cause  down  to  trial  themselves; 
Dennis  v.  Dennis  (a). 


Patteson,  J. — I  do  not  see  that  that  deprives  the 
defendants  of  their  right  to  make  the  present  motion.  Too 
may  take  your  rule. 

Rule  absolute. 


/(fl)  2  Srand.  336. 
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1845. 

Reoina  V.  The  Justices  of  Cheshire. 

A  RULE  nisi  had  been  obtained,  calling  on  the  justices  The  8  Vict.  -^ 

of  the  peace  for  the  county  of  Chester  to  shew  cause  why  that  in  orden 

a  writ  of  certiorari  should  not  issue,  directed  to  them,  to  sJiSrbrsuffi- 

lemoye  into  this  Court  all  and  sineular  orders  made  by  <?ent  to  follow 

•'    the  forms  given 

them  at  a  general  sessions  of  the  peace,  holden  at  Chester,  in  the  schedule 

in  and  for  the  said  county,  on  the  20th  day  of  December,  Form  No.  8 

1844,  upon  an  appeal  by  Thomas  Femyhough  against  an  {."J^a  w^^^^* 

ori^al  order  of  two  justices  of  the  said  coun^,  under  the  left  after  the 

hands  and  seals  of  the  said  justices;  whereby  the  said  having ** heard 

Thomas  Femyhough  was  adjudged  to  be  the  putative  father  Juch^womim -." 

of  a  female  bastard  child,  bom  of  one  Ann  Hayes;  together  ^e«  on  motion 

,  ,  *0T  a  certiorari 

with  the  said  original  order,  and  all  things  touching  the  to  bring  op  an 

order  in  bas- 
Wnie.  tardy,  for  tho 

The  original  order  of  the  justices  was  as  follows : —  Eemgmiashed, 

as  not  shewing 
,  111  *^**  ^^®  ®^" 

County  of  Chester,  1  At  a  petty  sessions,  &c.,  holden,  &c.,  dence  of  the 

To  wit  J  at,  &c.,  on,  &c,  before  us,  the  Reverend  JSen*^J'^th, 

Thomas  Brooke  and  Edward  HuichUflre,  clerks,  two  of  her  t^**  ^*  ''■«  "^ 

'  '  necessary  that 

Majesty's  justices  of  the  peace  for  the  said  county.  such  blank 

Whereas    one  Ann   Hayes,  single  woman,  residing  at  up  with  the 
&c,  did,  on  the  2nd  day  of  November,  in  the  year  of  J^tv'w  " 


or  "on 


our  Loid,  L844,  having  been  delivered  of  a  female  bastard  affirmation." 

child  within  twelve  calendar  months  prior  thereto,  make     ^  '^  -  ^^^. 

application  to  the  said  Reverend  Thomas  Brooke,  one  of 

her  Majesty's  justices  of  the  peace  usually  acting  in  this 

division,  for  a  summons  to  be  served  upon  one  Thomas 

Femyhough,  of  Madeley,  in  the  county  of  Stafford,  cooper, 

whom  she  alleged  to  be  the  &ther  of  the  said  child,  and  the 

said  justice  thereupon  issued  his  summons  to  the  sidd 

Thomas  Femyhough  to  appear  at  a  petty  sessions,  to  be 

holden  on  this  day,  for  this  division,  to  answer  her  com* 

plaint  touching  the  premises ;  and  whereas  the  said  Thomas 

Femyhough  having  been  duly  served  with  the  said  summons 

within  forty  days  from  this  day,  and  being  now  present, 
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Regina 

V. 

Justices  of 

CUEBUIRS. 


and  the  said  Ann  Hayes  having  now  applied  to  us,  the 
justices  in  petty  sessions  assembled,  for  an  order  upon  the 
said  Thomas  Femyhough,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  and  it  being  now 
proved  to  us,  in  the  presence  and  hearing  of  the  said 
Thomas  Femyhough,  that  the  said  child  was,  on  the  13th 
day  of  September,  in  the  year  of  our  Lord,  1844,  that  is  to 
say,  since  the  passing  of  an  act  passed  in  the  eighth  year  of 
the  reign  of  her  present  Majesty,  entitled,  **  An  Act  for  the 
further  amendment  of  the  laws  relating. to  the  poor  in 
England,"  bom  a  bastard  of  the  said  Ann  Hayes ;  and  we, 
having,  in  the  presence  and  hearing  of  the  said  Thomas 
Femyhough,  heard  the  evidence  of  such  woman,  and  such 
other  evidence  as  she  hath  produced,  and  having  also  heard 
all  the  evidence  tendered  on  behalf  of  the  said  Thomas 
Femyhough,  and  the  evidence  of  the  said  Ann  Hayes»  the 
mother  of  the  said  child,  having  been  corroborated  in  some 
materia]  particular,  by  other  testimony,  to  our  satis&ctioD, 
do  hereby  adjudge  the  said  Thomas  Femyhough  to  be  the 
putative  &ther  of  the  said  child,  and  having  regard  to  all 
the  circumstances  of  the  case,  we  do  now  hereby  order,  &c. 
(The  order  then  directed  the  payment  by  the  putative 
fiither  of  a  weekly  sum  for  the  support  of  the  child.)  Given 
under  our  hands  and  seak  at  the  session  aforesaid. 

Thomas  Brooke,  (l.  s.) 
Edward  Hinchliffe,  (l.  s.) 

The  objection  was,  that  it  did  not  appear  upon  the  bee- 
of  the  order  that  the  evidence  upon  which  the  order  pro- 
ceeded was  taken  upon  oath;  and  Regina  v.  Wrcth  and 
Another  (a)  was  relied  on  as  an  authority  for  this  objection* 

Pashley  shewed  cause  (A),  and  cited  a  Yaiietj  of  autho- 
rities to  shew,  that  this  being  an  order,  and  not  a  convictiooy 
the  same  strictness  of  constraction,  as  in  cases  of  conviction^ 


y{a)  Ante,  vol.  2,  p.  729, 


(6)  In  Trinity  Twnu 
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-was  not  required;  and  that  even  if  it  were,  the  word 
^'eiddence''  was  a  vocabulum  artis,  and  sufficiently  de- 
scribed the  testimony  as  taken  on  oath. 

Townsend  was  heard  in  support  of  the  rule. 

[The  alignment  on  both  sides  is  omitted,  as  no  decision 
^was  come  to  on  this  point.] 

Cur,  adv.  vuU, 

WiGHTMAN,  J.  (a) — Since  this  case  was  ai^ed,  my  atten- 
tion has  been  called  to  a  recent  act,  the  8  Vict.  c.  10,  by  the 
first  section  of  which  it  is  enacted^  '^  that  where  any  pro- 
c^eedings  have  been  had  or  taken  before  the  passing  of  this 
act,  or  shall  hereafter  be  had  or  taken  in  matters  of 
l>astardy,  under  the  provi^ons  of  the  said  recited  act," 
(7  &  8  Vict.  c.  101,) "  and  shall  have  been  set  forth  according 
to  the  forms  in  the  Schedule  hereunto  annexed,  or  to  the 
like  tenor  or  e£Pect,  the  same  shall  be  taken  respectively  to 
liave  been  and  to  be  valid  and  sufficient  in  law."  The 
present  order  seems  to  be  in  the  same  form  as  that  given 
in  the  Schedule  to  the  act,  (No.  8,)  (ft),  and  therefore 
any  defect  in  it  would  seem  to  be  cured. 
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(a)  On  the  last  day  of  Trinity  Tenn. 

(b)  No.  8.. 
Form  of  Order  when  application  was  made  by  a  Woman  after  birth. 

}At  a  petty  session  of  her  Majesty^s  justices  of  the  peace 
for  the  county  of  holden  in  and  for  the 

tRvuion  of  in  the  said  county,  at  on  the  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

forty  before  ns  her  Majesty's  justices  of  the 

peace  for  the  said  county. 

Whereas  one  single  woman,  residing  at  within  this 

diffision  did,  on  the  day  of  in  the  year 

of  cm:  Lord  one  thousand  eight  hundred  and  forty  having 

been  delivered  of  a  bastard  child  within  twelve  calendar  months  prior 
thereto,  make  application  to  one  of  her  Majesty's  justices 

of  the  peace  acting  for  this  division,  for  a  summons  to  be  served 

z  2 
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Taumsend.  The  form  in  the  Schedule,  Na  8,  has  a  blank 
after  the  words,  "  heard  the  evidence  of  such  woman,'' 
which,  it  is  submitted,  must  clearly  have  been  intended  to 
be  filled  up  with  the  words  *'  on  oath,"  or  ^  on  affirmation," 
as  the  &ct  might  be.  The  words,  ''such  woman,"  shew 
that  the  blank  was  not  left  for  her  name.    The  utmost 


upon  one  of  whom  she  alleged  to  be  the  father  of 

the  said  child ;  and  the  said  justice  thereupon  issued  his  Bummont 
to  the  said  to  appear  at  a  petty  session  to  be  holden  on  this 

day  for  this  division  in  which  the  said  justice  usually  acta^ 

to  answer  her  complaint  touching  the  premises : 

And  whereas  the  said  having  been  duly  served  with  the 

said  summons  within  forty  days  from  this  day  and  mow 

tqtpearing  in  pursuance  thereof,  and  the  said 

having  now  applied  tb  us  the  justices  in  petty  session  assembled,  for 
an  order  upon  the  said  according  to  the  form  of  the  statate  ia 

such  case  made  and  provided ;  and  it  being  now  proved  to  us,  ta  ths 
presence  and  hearing  qf  the  said  that  the  said  child  was,  since 

the  passing  of  an  act  passed  in  the  eighth  year  of  the  reign  of  her 
present  Majesty,  intituled,  "An  Act  for  the  further  Amendment  of 
the  Laws  relating  to  the  Poor  in  England,"  (that  is  to  say)  on  the 

day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  forty  ,  bom  a  bastard  of  the  body  of  the  said 

;  And  we  having,  tn  the  presence  and  hearing  if  ike  said 
heard  the  evidence  of  such  woman  and  such 

other  evidence  as  she  hath  produced,  and  having  also  heard  all  ths 
evidence  tendered  by  the  said  and  the  evidence  of  the 

said  the  mother  of  the  said  child,  having  been  corroborated 

in  some  material  particular  by  other  testimony  to  our  satisfaction,  do 
hereby  adjudge  the  said  to  be  the  putative  father  of  the 

said  bastard  child ;  and  having  regard  to  all  tiie  circumstances  of  this 
case,  we  do  now  hereby  order  that  the  said  do  pay  onto 

the  said  the  mother  of  the  said  bastard  child,  so  lonf^  as 

she  shall  live,  and  shall  be  of  sound  mind,  and  shall  not  be  in  any 
gaol  or  prison,  or  under  sentence  of  transportation,  or  to  the  person 
who  may  be  appointed  to  have  tiie  custody  of  such  bastard  child 
under  the  provision  of  the  said  statute,  the  sum  of  per  wedt 

for  the  first  six  weehs  from  the  birth  of  the  said  chUd,  and  from  the 
expiration  of  such  six  weeks  the  sum  qf  per  week,  until  the 

said  child  shall  attain  tiie  age  of  thirteen  years,  or  shall  die,  or  the 
•ud  shall  marry :  And  we  do  hereby  further  order  the  eaid 

to  pay  to  the  said  the  sum  of  beings 

the  costs  incurred  in  obtaining  tiiis  order. 

Given  under  our  hands  and  seals,  at  the  session  aforesaid. 
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effect  that  this  statute  can  have,  is  to  obviate  the  objection, 
tbat  ''such  other  evidence  as  she  hath  produced"  is  not 
also  stated  to  have  been  on  oath.  This  is  not  a  mere 
technical  objection  which  the  statute  was  intended  to  re- 
move, but  goes  to  the  very  substance  of  the  order. 

Pashley  cited  the  case  of  Regina  v.  Milner  and  Another  (a), 
where  Mr.  Justice  Coleridge  held,  that  the  statute  aided  a 
mere  technical  objection  to  the  wording  of  the  order, 
although  the  precise  words  in  the  form  given  in  the  Schedule 
bad  not  been  used. 

Cur.  adv.  vuU. 
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WiQHTMAN,  J.,  now  delivered  judgment. — ^This  was  an 
application  for  a  certiorari  to  bring  up  an  order  in  bastardy 
for  the  purpose  of  being  quashed.  The  order  was  made 
under  the  7  &  8  Vict.  c.  101,  and  was  defective,  as  it  was 
alleged,  on  the  face  of  it,  for  not  stating  that  the  evidence, 
in  respect  of  which  the  adjudication  proceeded,  was  given 
upon  oath ;  and  the  case  ot  Regina  v.  Wroth  and  Another  (b) 
was  reUed  on  in  support  of  this  objection. 

It  has  become,  however,  unnecessary  for  me  to  consider 
the  points  made,  and  authorities  cited  on  either  side  in 
the  course  of  the  aiigument;  because  it  appears,  that  a 
few  days  before  the  case  was  heard,  the  act  of  8  Vict 
c  10,  was  passed,  for  the  express  purpose  of  removing 
certain  questions  which  had  been  raised  as  to  the  validity 
of  orders  in  bastardy  under  the  7  &  8  Vict  c.  101,  and 
which  questions  were,  as  stated  in  the  preamble  of  that  act, 
''wholly  beside  the  merits  of  the  cases;"  and  it  appears 
to  me,  that  that  act  does  remove  the  defects  which  have 
been  objected  to  this  order.  It  recites,  that  "  divers 
questions  have  been  raised  as  to  the  validity  of  certain 
orders  in  bastardy,  made  by  justices  under  the  act  of  the 
last  session  of  Parliament,  intituled  '  An  Act  for  the  further 
amendment  of  the  laws  relating  to  the  poor  in  England,' " 


^{a)  Ante,  p.  128. 


^  (6)  Ante,  vol.  2,  p.  729. 
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and  ^'  that  it  is  desirable  to  remove  such  questions,  and  to . 
prevent  the  recurrence  of  the  same,  or  similar  questions,  in 
future ;"  and  enacts,  ^^  that  where  any  proceedings  have  been 
had  or  taken  before  the  passing  of  this  act,  or  shall  hereafter 
be  had  or  taken,  in  matters  of  bastardy,  under  the  provisions 
of  the  said  recited  act,  and  shall  have  been  set  forth  accord- 
ing to  the  forms  in  the  Schedule  hereunto  annexed,  or  to 
the  like  tenor  or  effect,  the  same  shall  be  taken  respectively 
to  have  been,  and  to  be  valid  and  sufficient  in  law." 

It  was  argued  that  this  statute,  which  has  a  retrospective 
as  well  as  a  prospective  effect,  applied  to  the  order  in 
question ;  and  that,  as  it  was  according  to  the  form  contained 
in  the  Schedule,  or,  at  least,  to  the  like  tenor  and  effect, 
the  defect  pointed  out  was  aided  by  the  statute ;  and  I  am 
of  opinion  that  this  is  so. 

It  was  contended,  however,  that  the  statute  did  not  apply 
to  the  present  case;  because,  in  the  form  given  ia  the 
Schedule  to  the  act,  there  is  a  blank  in  setting  out  that 
part  of  it  in  which  the  evidence  of  the  woman  is  stated.  It 
reads  thus : — '^  We  having,  in  the  presence  and  hearing  of 
the  said  "  (leaving  a  blank  for  the  name  of  the  man,) 

^^  heard  the  evidence  of  such  woman;"  and  then  there  is  a 
blank  between  these  words  and  the  following,  **  and  such 
other  evidence,  &c.  ;*'  and  this  blank,  it  is  contended,  must 
be  filled  up  by  the  words,  '^on  oath,"  or  ''on  affirmation,*' 
which  are  the  only  words,  as  it  is  aigued,  which  could,  by 
possibility,  be  there  intended  to  be  inserted. 

I  cannot,  however,  accede  to  this  construction.  What 
was  meant  by  the  Legislature,  if  anything,  by  leaving  the 
blank,  I  know  not ;  but  I  do  not  feel  warranted  in  filling  it 
up  by  the  words  "on  oath,"  or  "  on  affirmation." 

It  therefore  appears  to  me,  that  as  in  the  present  case 
the  form  is  in  accordance  with  that  given  by  the  act  of 
Parliament,  the  objection  cannot  be  sustained,  and  that  the 
present  rule  must,  consequently,  be  discharged. 


Rule  dischaiged. 
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A  RULE  nisi  had*  been  obtained  in  Hilary  Term  last  for  Where  aa 
a  certiorari,  directed  to  the  justices  of  Surrey,  to  remove  movai  was 
into  this  Court  an  order  of  quarter  sessions,  quashing  an  the  27th  of' 
order  of  removal  made  under  the  hands  and  seab  of  two  i?"^^*  ?*^, 

the  next  Easter 

JQstiees  of  the  peace  for  the  county  of  Surrey,  whereby  Sessions  were 
Charles  Abbott  and  Esther,  his  wife,  and  their  child,  were  gth  of  April, 
ordered  to  be  removed  from   the  parish  of  St.  Mary,  i^'XA- 
Rotheiiiithe,  in  the  said  county  of  Surrey,  to  the  parish  of  ^^  <^*y«  *f^«'' 

,  •'  J '  r  ^jjg  removal, 

St  i^EoiGliis,  in  the  county  of  Middlesex ;  for  the  purpose  and  the  ap- 
of  being  quashed,  on  the  ground  that  the  quarter  sessions  no  notice  of 
had  not,  under  the  circumstances,  any  jurisdiction  to  enter  bunntered"*' 
and  respite  the  appeal.  "*<?  respited 

—  their  appeal 

It  appeared,  that  the  order  of  removal  was  made  and  ex  parte  at  the 
served  on  the  27th  of  February,  1844,  and  that  the  actual  geuionT.'imd 
removal  of  the  paupers  took  place  on  the  27th  of  March  ^*T®  ***® T®- 

*      *  *  guUr  notice, 

following.     That  the  first  sessions  after  the  removal  were  &c-  for  the 

the  Easter  sessions,  which  were  held  on  the  9th  of  April,  sessions,  at 

and  at  which  nothing  was  done.     That  at  the  succeeding  Sle^^jJ^  wm 

sessioQS.  the  Midsummer  sessions,  which  were  held  on  the  ^utered  and 

determined : 

2&d  of  July,  and,  by  adjournment,  on  the  8th  and  24th,  Held,  that  the 

the  iqfqpeal  was  entered  and  respited  ez  parte,  and  without  joHsdiction 

any  notice  to  the  respondents.     That  on  the  28th  of  Sep-  ^  he«  iST'^ 

tember,  notice  and  grounds  of  appeal  were  sent  to  the  determine  it, 

respondents  for  the  Michaelmas  sessions,  which  were  held  appellants 

on  the  15th  of  October,  at  which  sessions  the  appeal  came  to  have  entered 

on  for  hearing.    That  it  was  then  objected  on  the  part  ^^h^'ljl^r 

•of  the  respondents,  that  the  sessions  had  no  jurisdiction,  sessions,  or  to 

,  _    have  ffiven 

inasmuch  as  the  appeal  had  been  improperly  entered  and  notice  of  ap- 
respited;  but  that  the  sessions   overruled  the   objection,  Jiidsummer 
and,  on  hearing,  quashed  the  order.     That  by  the  rules  of  "^The^sGeo  i    ' 
the  Surrey  sessions,  "six  clear  days'  notice  of  appeal,  and  c.  7,  s.  8,  does 

.  .      -•         1  •  1         1  11  1-      not  apply  to 

no  more,  is  required  to  be  given  by  the  appellants  to  the  the/r««ses. 

sions  after  the 
removal;  but 
to  the  /irtt  practicable  sessions. 
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respondents  previous  to  trying  and  prosecadng  an  appeal 
against  an  order  of  removal'' 

Howorthy  (with  whom  was  Prendergcut,)  shewed  cause  (a). 
It  is  true  that  by  the  rules  of  the  sessions  only  ^'six  clear 
days'  notice  of  appeal"  is  necessary,  and,  therefore,  that 
the  appellants  might  have  given  notice  for  the  Ea^er 
sessions,  if  it  had  not  been  for  the  statute  4  &  5  Wm.  4, 
c.  76,  s.  81,  which  requires  that  the  appellants  shall  deHver 
with  the  notice  of  appeal,  ^'  or  fourteen  days  at  least  before 
the  first  day  of  the  sessions  at  which  such  appeal  is  intended 
to  be  tried,"  a  statement  of  the  grounds  of  appeal;  and 
enacts,  **  that  it  shall  not  be  lawful  for  the  overseers  of  such 
appellant  parish  to  be  heard  in  support  of  such  appeal, 
unless  such  notice  and  statement  shall  have  been  so  given 
as  aforesaid."    The  Easter  sessions,  therefore,  were  not  a 
practicable  sessions  at  which  the  appeal  could  have  been 
tried,  and  the  appellants  could  not,  consequently  be  re- 
quired to  give  notice  of  appeal  for  those  sessions;  JZerv* 
The  Justices  of  Wilts  (4) ;  Rex  v.  The  Justices  of  Kent  (c) ; 
Rex  V.  The  Justices  of  Buckinghamshire  {d) ;  Rex  v.   The 
Justices  of  Devon  («).     If  there  were  no  necessity  to  give 
notice  of  appeal  for  those  sessions,  there  could  be  none  to 
enter  and  respite  the  appeal  at  them.     The  Midsummer 
sessions  then  became  the  next  sessions  to  which  the  parties 
were  bound  to  appeal ;  and  the  appeal  being  once  properly 
lodged,  the  sessions  were  fully  authorized  to  adjourn  the 
hearing  till  the  next  sessions ;  Rex  v.  The  Justices  of  Wilts  (f). 
It  does  not  appear  on  the  affidavit  whether  the  appeal  was 
respited  on  special  grounds ;  but,  at  any  rate,  the  sessions, 
exercised  their  discretion  on  the  matter,  with  which  this 
Court  will  not  interfere. 


Mofntagu  Smith  and  Hawkins  in  support  of  the  rule. 


(a)  In  Trinity  Term. 
/  (b)  8  B.  &  C.  380;  S.  C.  2  M. 
&R.  401. 

(c)  Id.  639  $  8.  C.  3  M.  &  R.  15. 


^(d)  3  East,  342. 
/  (e)  8  B.  &  C.  640,  n. 
/^(/)  13  East,  352. 
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The  13  &  14  Car.  2,  c.  12,  s.  2,  and  the  3  Win-  and  M., 
a  11,  8.  10,  require  the  parties  aggrieved  to  appeal  to  the 
nezi  quarter  sessions.  As  the  next  quarter  sessions  some- 
dmes  happened  to  immediately  follow  the  removal,  the 
notice  of  appeal  that  could  be  given  was,  in  particular 
cases,  inconveniently  short ;  and  the  9  Geo.  1,  c  7,  s.  8, 
therefore  enacted,  that  no  appeal  should  be  proceeded 
with  unless  reasonable  notice  thereof  were  given  to  the 
ieqK>ndents;  but  that  the  sessions  at  which  such  appeal 
was  entered  should  adjourn  the  same  to  the  next  sessions, 
when  the  appeal  should  be  finally  heard  and  determined. 
It  was  supposed  for  some  time  that  it  was  necessary,  under 
this  statute,  to  enter  and  respite  the  appeal  at  the  first 
sessions,  although  a  sufficient  notice  had  not  been  given; 
but  in  the  cases  of  Bex  v.  The  Justices  of  Devon  (a),  and 
22er  Y.  7^  Justices  ofKent(b)y  it  was  decided,  that  that  was 
an  useless  form.  The  statute  of  9  Geo.  1,  c.  7,  therefore, 
only  appKes  to  the  next  sessions  after  the  removal,  and  that 
upon  the  express  ground  that  they  are  not  a  sessions  at 
'which  the  parties,  in  fitimess,  should  be  compelled  to  try. 
But  the  present  is  an  attempt  to  extend  the  powers  given 
l>j  this  act  to  the  second  sessions  after  the  removal,  which 
tbe  case  of  Rex  v.  Tlie  Justices  of  Afonmouikshire  (c)  shews 
cannot  be  done.  It  is  not  meant  to  impeach  the  power  of 
the  sessions,  independent  of  statute,  to  adjourn  the  hearing 
of  an  appeal  at  their  discretion ;  but  then  the  adjournment 
must  take  place  when  the  parties  have  entered  the  appeal 
to  try  it,  and  not  when  it  is  entered  as  in  the  present 
'  case,  ex  parte,  for  the  purpose  of  being  respited.  Rex  v. 
The  Justices  of  the  West  Riding  of  Yorkshire  (d)  is  a  case 
expressly  in  point.  There  an  order  of  removal  was  exe- 
cuted on  the  12th  of  January,  and  the  Epiphany  sessions 
were  holden  on  the  18th,  but  the  appellants  did  not  appeal 
until  the  Easter  sessions,   when  the  justices  refiised  to 
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receive  it ;  and  this  Court  declined  to  compel  them  to  do 
6o^  as  it  appeared  that  the  appellants  were  notinacQQditioD 
to  have  entered  and  tried  at  those  sessions^  but  only  to 
have  entered  and  respited.  The  purpose  of  the  L^pslature 
clearly  i%  that  where  a  sufficient  interval  does  not  occur 
between  the  removal  and  the  next  sessions  to  give  a  reasoo- 
able  notice  of  appeal^  that  then  the  appeal  shall  be  heard 
at  the  second  sessions ;  but  in  no  case  was  it  contemplated 
to  give  the  power  of  putting  off  the  appeal  till  the  third 
sessions. 

Cur.  ado.  tmiL 


In  the  present  Term, 

WioaTHAK,  J.,  delivered  judgment — ^In  this  case  an 
order  of  removal  was  made  in  February,  and  the  pauper 
was  actually  removed  on  the  27th  of  March.  The  next 
sessions  were  hoiden  in  the  early  part  of  April,  but  there 
was  not  sufficient  time  to  give  the  requisite  notices  and 
grounds  of  appeal  in  order  to  try,  and  nothing  was  done  by 
the  appellants  at  those  sessions.  At  the  July  sessiona  the 
appellants  entered  an  appeal  ex  parte,  and  without  any 
notice  to  the  respondents.  On  the  28th  of  September,  the 
appellants  gave  notice  for  the  October  sessions^  aud  de* 
livered  grounds  of  appeal. 

The  appeal  came  on  to  be  heard  at  those  sessioDS,  and 
it  was  objected  by  the  respondents  that  the  appellants  were 
too  late,  and  that  the  Court  had  no  jurisdiction,  and  that 
the  appellants  ought  to  have  given  their  notices,  &c,  in 
time  for  the  July  sessions,  instead  of  merely  entering  and 
respitmg  the  appeal  ex  parte.  The  objection  was  overruled 
by  the  Court,  who  heard  the  case  and  determined  in&vour 
of  the  appellants;  and  the  question  is,  whether  they  had 
jurisdiction  so  to  do  ?  By  the  13  &  14  Car.  2,  c  12,  and 
3  &  4  Wm.  and  M.  c.  11,  parties  thinking  diemaelves 
aggrieved  may  appeal  to  the  next  quarter  sessions.  Tbe 
words  of  the  statutes  taken  strictly  would  oblige  the  com- 
plaining parties  to  appeal  to  the  very  next  sessions,  however 
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Dear  they  might  be ;  but  as  reasonable  time  must  be  given 
to  the  appellant  parish  to  determine  whether  they  will 
appeal  or  not,  and  due  notice,  with  grounds  of  appeal,  must 
be  giren  to  the  respondent  parish,  it  might  be  impossible  to 
^al  to  the  very  next  sessions  consistently  with  those 
prelimioaiy  conditions ;  and  it  has,  therefore,  been  deter- 
mined, that  the  next  sessions  means  the  next  practicable 
seasiiMis,  that  is,  the  next  sessions  that  are  consistent  in 
point  of  time  with  enabling  the  appellants  to  make  due 
ioqoiries  and  giye  the  requisite  notices.  In  accordance 
with  this  construction  of  the  statute,  it  is  held  to  be  unne- 
cessaiy  to  take  any  step  whatever  at  the  sessions  immediately 
succeeding  the  order  appealed  against.  This,  which  was 
detemuoed  in  Beae  v.  The  Justices  of  Essex  (a),  and  Sex  v. 
TkaehoeB  (&),  and  recognised  in  all  the  subsequent  cases, 
may  be  considered  settled  law. 

The  appellants,  then,  in  the  present  case,  were  not 
bound  to  take  any  notice  of  the  April  sessions  whatever ; 
bat  it  is  said,  on  the  part  of  the  respondents,  that  the 
a{^l]aQts  were  bound  to  give  their  notices  and  serve  their 
groonds  of  appeal,  so  as  to  enable  them  to  try  at  the  July 
sessions,  and  that  it  was  not  enough  merely  to  enter  and 
lespite  the  appeal  at  those  sessions. 

When  once  it  was  settled  that  the  first  practicable  sessions 
were  the  next  sessions  within  the  meaning  of  the  statutes, 
it  wonld  seem  to  follow  as  a  consequence  that  they  must  be 
so  for  all  purposes;  and  if  so,  the  statute  of  9  Geo.  1, 
c-  7|  &  8,  directing  the  justices  to  adjourn  an  appeal  to  the 
Q^t  quarter  sessions  where  reasonable  notice  has  not  been 
giy^n,  would  apply,  and  the  justices  be  bound  to  adjourn 
the  case;  but  whether  it  did  or  not,  the  justices  would 
have  jorisdiction  where  the  appeal  was  entered,  and  might, 
of  their  own  authority,  adjourn  the  consideration  of  it ;  for 
which,  if  it  were  necessary  to  cite  authorities,  the  cases  of 


1845. 


RSGINA 

Justices  of 

SUBBEY. 


/(«)  1  B.&  A.  210.  X(6)  4  B.  &  C.  62;  S. C.  6  D.  &  R.  61. 
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1845. 


RlEGINA 
0. 

Justices  of 

SOBKEY. 


The  King  y.  The  Justices  of  Wilti  {a),  and  TheEhg^.  Tht 
Justices  of  Wilts  {p\  are  in  point  If  the  justices  had  juris- 
diction to  adjourn  the  appeal,  the  question  whether  they 
properly  exercised  it,  in  adjourning  the  appeal  ex  parte, 
and  when  no  notices  had  been  served,  would  not  be  enter* 
tained  by  this  Court,  which  will  not  review  the  decision  of 
the  Court  of  quarter  sessions  upon  matters  widim  their 
jurisdiction. 

The  adjournment  then  having  been  made  fiom  the  July 
to  the  October  sessions  by  a  Court  of  competent  jurisdiction, 
it  appears  to  me  that  the  order  of  the  Court  of  quarter 
sessions  in  October  cannot  be  impeached;  and  I  may 
observe,  that  the  judgment  of  Mr.  Justice  WilBam  in 
Reg.  v.  The  Justices  of  Suffolk  (c),  is  in  accordaoce  with 
the  present  decision,  as  is  also  that  of  Mr.  Justice  PoUom 
in  Rex  v.  The  Justices  of  Monmouthshire  (d),  as  far  8B  the 
&cts  of  that  case  render  it  applicable  to  this.  The  rule 
must,  consequently,  be  dischaiged. 

Rule  discharged. 


•^(a)  13  East,  352. 
Z'  (b)  8  B.  &  G.  380. 


(e)  8  Dowl.  618. 
id)  3  DowL  306. 


Ex  parte  Cunliffe. 
When  a  party    J^  HENDERSON  moved  (e)  that  a  gendeman  of  the 

had  ffiyen  \  /  o 

reffuTar  Dotioes  name  of  Cunliffe  should  be  examined  by  the  Examiners 

of  iiis  intoD*        ..  --  __  iL 

tion  to  apply     m  the  couTse  of  the  present  Term,  and  be  admitted  on  the 
last  day  of  the  Term,  under  the  following  circuni8taDoe& 


to  be  admitted 
as  an  attoroey 
on  the  first 
day  of  Hilary 
Term,  and  it 


(e)  On  the  5th  of  November. 


appeared  that 

on  the  second 

day  of  Michaelmu  Term  an  offer  of  partnership  firom  the  London  acents  of  the  firm  to  wfaick 

he  was  articled  had  heen  made,  provided  he  could  get  admitted  by  the  last  day  of  that  Term; 

the  Court  on  motion,  on  the  fourth  day  of  BiCchaelmas  Term,  ordered  that  on  his  gifing  ^f^ 

notices  referrinff  to  the  former  notices  and  the  present  rule,  he  should  be  ezamineid,  sod  if « 

ability,  admitted  the  last  day  of  that  Tenn. 
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It  appeared  from  the  afiSdavits  that  Mr.  CunlifFe  had        1845. 
been  duly  articled,  and  had  served  under  the  articles,  which       Ex  parte 
senrice  was  complete  on  the  24th  of  June  last.     That  on     Ccnliffe. 
the  16th  of  October,  he  gave  the  usual  notices  of  his  in- 
tention to  apply  to  be  admitted  in  next  Hilary  Term. 
That  on  the  3rd  of  November,  the  town  agents  of  the 
attorney,  to  whom  he  had  been  articled  had  o£Pered  (he 
having  served  part  of  his  time  with  them)  to  take  him  into 
partnership,  provided  he  could  be  admitted  as  an  attorney 
in  this  present  Michaelmas  Term.     That  it  would  be  a 
serious  loss  and  inconvenience  to  him,  if  in  consequence  of 
not  having  given  notice  till  the  next  Term,  he  could  not 
be  admitted  tiU  then.     Notice  of  the  present  motion  had 
been  given  to  the   Secretary  of  the  Incorporated  Law 
Society. 

J,  Henderson  submitted,  that  as  the  fiill  Term's  notice 
of  intention  to  apply  for  admission  as  an  attorney  was  not 
required  by  any  statutory  provision,  but  only  by  rule  of 
Court;  and  as  the  Court  had  in  several  instances  relaxed 
that  rule  in  favour  of  parties,  under  special  circumstances, 
it  would  consider  the  present  as  a  proper  case  for  a  similar 
indulgence.  He  referred  to  In  re  the  Examiners  of  At- 
torneys {a)i  and  Ex  parte  Twynam  (i).  Here  there  can  be 
no  laches  imputed  to  the  applicant,  as  the  circumstance 
creating  the  necessity  of  the  application  only  arose  on  the 
first  day  of  the  present  Term. 

[Master  Bunce  stated  that  a  similar  case  had  occurred  in 
Michaelmas  Term,  1844,  where  an  application  under 
special  circumstances  having  been  made  at  Chambers  in 
tbe  preceding  Vacation,  to  allow  notices  to  be  given  for 
Michaelmas  Term  instead  of  Hilary  Term,  the  Judge  had 
allowed  the  notices  to  be  given  de  bene  esse,  and  directed 
an  application  to  the  Court  hi  Michaelmas  Term,  where 
his  decision  had  been  confirmed.] 

/{a)  9  A.  &  E.  728.  y  (6)  8  Dowl.  293. 


Ex  parte 

CIINLIF78. 
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Patteson,  J.— I  think  there  seem  to  be  a  piecedent 
for  granting  this  application.  I  am  of  coarse  desirous  of 
assisting  this  party,  if  I  can  do  so  without  breaking  through 
those  rules  which  it  has  been  thought  necessary  to  lay 
down  with  respect  to  the  admission  of  attorneys.  Here 
the  notices  are  properly  given  for  Hilary  Ternii  bat  he 
seeks  to  be  admitted  the  last  day  of  the  present  Teim. 
I  think,  under  the  circumstances,  that  this  may  be  done; 
but  fresh  notices  should  be  given,  referring  to  the  former 
notices  and  the  present  rule. 

Granted. 


The  copy  of  a 
writ  of  sum- 
moDS  served 
on  the  de- 
fendant was 
indorsed 
«'  The  plaintiff 
claims  1502^, 
and  interest 
for  debt,  and 
3/.  3«.  costs.** 
Htld  irre- 

Silar;  and 
at  the  motion 
was  correctly 
made  to  set 
aside  the  writ 
of  summons 
as  well  as  the 
copy  and  ser- 
vice thereof. 

JtM..jfr.'^S^^^-  4USO, 
/— -— /«, 


Chapman  v.  Becke. 

A.  RULE  had  been  obtained,  calling  on  the  plaintiff  to 
shew  cause  why  the  writ  of  summons  herein,  and  copy  and 
service  thereof  should  not  be  set  aside,  with  costs,  for  irre- 
gularity. The  copy  of  the  writ  of  summons  served  on  the 
defendant  was  indorsed,  ^'  The  plainti£p  claims  150/.,  and 
interest,  for  debt,  and  3i  3«.  costs."  The  ground  of  irre- 
gularity was,  that  it  did  not  appear  how  much  the  plaintiff 
claimed  for  interest,  and,  therefore,  that  the  R^.  ^^% 
Hilary  Term,  2  Wm.  4,  r.  IL,  which  is  extended  by  Reg. 
Gen.,  Michaelmas  Term,  3  Wm.  4,  r.  5,  to  writs  of 
summons,  had  not  been  complied  with.  That  rule  requires 
the  amount  of  the  debt  and  costs  to  be  indorsed  on  every 
bailable  writ  and  warrant,  and  upon  the  copy  of  any  process 
served  for  the  payment  of  any  debt,  and  directs,  that  upon 
payment  thereof  within  four  days,  all  further  proceedings 
shall  be  stayed. 

Archbold  shewed  cause.  The  object  of  the  rule  of  Hilary 
Term,  2  Wm.  4,  r.  IL,  no  doubt  was,  that  the  defendant 
might  clearly  know  what  sum  was  demanded  of  him,  and, 
by  payment  of  the  amount,  be  discharged  from  the  claim 


I 
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withoat  incarring  further  expenses.  But  there  is  nothing 
said  about  **  interest**  in  the  rule.  The  words  are,  "  that 
upon  every  bailable  writ  and  warrant,  and  upon  the  copy 
of  any  process  served  for  the  payment  of  any  debt,  the 
amonnt  of  the  debt  shall  be  stated,  and  the  amount  of  what 
the  plaintifiTs  attorney  claims  for  the  costs  of  such  writ  or 
piocess,  arrest,  or  copy  and  service  and  attendance  to 
receive  debt  and  costs ;  and  that,  upon  payment  thereof 
within  four  days  to  the  plaintiff,  or  his  attorney,  further 
proceedings  will  be  stayed :"  and  the  form  of  the  indorse- 
iDent  is  required  to  be  as  follows:  ^'The  plaintiff  claims 
for  debt  and  for  costs ;  and  if  the  amount 

thereof  be  paid  to  the  plaintiff,  or  his  attorney,  within  four 
days  firom  the  service  hereof,  ftuther  proceedings  will  be 
stayed."  By  the  subsequent  rule  of  Michaelmas  Term, 
3  Wm.  4,  r.  6,  this  regulation  is  extended  to  all  writs  of 
sammons,  distringas,  capias,  and  detainer,  and  t9  the  co^y 
of  every  such  writ  If  this  action  be  for  a  debt  on  which 
interest  is  payable,  as,  for  instance,  on  a  bill  of  exchange, 
the  defendant  must  know  firom  what  time  it  is  payable; 
and  if  the  plaintiff  were  to  indorse  a  sum  certain,  he  might 
lose  the  interest  on  the  four  days  within  which  the  defendant 
may  pay  the  amount  and  stay  proceedings.  [Pattesan,  J. — 
Why  could  not  the  plaintiff  state  that  he  claims  interest 
from  a  certain  day  7]  The  Court  wiH  not  construe  indorse- 
ments of  this  kind  strictly.  If  it  be  wrong,  the  defendant 
should  have  applied  to  have  had  the  writ  and  copy  amended. 
If  it  be  necessary  to  state  the  time  firom  which  the  interest 
is  cliraned,  then  it  may  be  taken  to  be  claimed  from  the 
day  the  writ  issued ;  Pierce  v.  FothergiU  (a).  It  is  clear 
the  amonnt  of  the  interest  claimed  need  not  be  stated; 
Ccppelo  v.  Brown  (ft),  8ealy  v,  Heame  (c).  The  motion  is 
infiMmal,  for  it  asks  to  set  aside  both  the  writ  and  the  copy, 
and  it  does  not  appear  that  the  writ  also  is  irregular. 

An)  2  Bing.  N.  C.  167;  S.  C.      3  Dowl.  166. 

2  Scott,  334.  •(©)  3  Dowl.  196. 

^(4)  lCr.,M.  &  R.576;  S.  C. 
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1845.  Lush,  in  support  of  the  rale.    The  plaintiff  is  bound  to 

Chapman     shew,  bj  his  indorsement  on  the  writ,  what  sum  he  cIbiidb 
^'  to  be  due  from  the  defendant.     The  aigument  that  the 

defendant,  who  is  willing  to  pay  the  debt,  must  know  how 
much  the  interest  amounts  to,  would  equally  apply  to  the 
omission  to  indorse  the  amount  of  the  debt  itself  It  might 
be  a  question,  even  if  it  stated  that  interest  was  claimed 
from  a  day  certain^  whether  that  would  be  sufficient,  as  the 
defendant  could  not  tell  what  rate  of  interest  was  claimed. 
But  here,  even  that  has  not  been  done.  In  Fitzgerald  v* 
Evans  (a),  where  the  application  was  to  allow  a  distringas 
to  compel  an  appearance  to  issue,  where  the  indorsement 
was  the  same  as  in  the  present  case^  it  seems  to  have  been 
admitted  on  the  aigument,  and  conceded  by  the  Cour^ 
that  the  indorsement  was  irregular*  The  case  of  RyUy  v. 
Baissamas  (b)  shews,  that  the  rule  requiring  the  indorsement 
is  imperative.  The  defendant  has  a  right  to  presume  that 
the  copy  is  a  true  copy,  and  if  so,  the  motion  is  correct  in 
seeking  to  set  aside  the  writ  itself;  Anon,  (c)«  He  referred 
also  to  ChaVdey  v.  Carter  (<2),  and  Argent  v.  Reynolds  {e^ 

Patteson,  J. — ^It  appears  to  me  that  the  rule  of  Court 
is  very  clear.  Its  object  is,  to  shew  the  defendant  in  express 
terms  what  the  plaintiff  is  contented  to  take,  in  order  that 
the  former  may  tender  it,  together  with  the  costs,  within 
the  four  days;  and  therefore  it  is  that  such  a  notice  is 
obliged  to  be  indorsed  on  the  writ  The  plaintiff,  conse- 
quently, ought  to  have  stated  what  sum  he  claimed  for 
interest,  or  from  what  time  he  claimed  it  It  is  possible  to 
conceive  cases  where  the  defendant  could  not  find  out  from 
what  time  the  interest  was  intended  to  be  claimed.  It  may 
be  that  the  plaintiff  is  not  obliged  to  state  the  precise 
amount  of  interest,  and  that  according  to  the  casea^  it 


y  (a)  5  M.  &  G.  207  ;    S.  C.  •^(c)  1  Dowl.  654;  S.  C. 

6  ScoU.  N.  R.  220 ;  2  Oowl.  916,  Hasker  v.  Jarnum,  1  C.  &  M.  408. 

N.  S.  y{d)  A  DowL  480. 
•/(6)  1  Dowl.  383.  (e)  6  Dowl.  480. 
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would  be  sufficient  to  say  that  interest  at  such  a  rate  is        1845. 
claimed  from  a  certain  day.    Without,  however,  going  into      chapman 
that  question,  I  think  that  the  rule  was  framed  for  the  ^- 

purpose  of  giving  specific  information,  which  has  not  been 
afforded  in  the  present  case.  The  case  of  Fitzgerald  v. 
Evans  is  not  a  direct  authority  upon  the  point ;  but  my 
Lord  Chief  Justice,  and  my  Brother  MauUy  seem  both 
to  have  considered  that  the  writ  there  might  have  been  set 
aside  for  irregularity  for  a  similar  defect  to  that  which 
exists  in  the  present  case. 

With  respect  to  the  form  of  the  motion,  I  think  that  it  is  ' 
correct,  and  that  in  the  absence  of  any  proof  to  the  con- 
trary, the  defendant  has  a  right  to  assume  that  the  copy 
served  is  a  true  copy  of  the  writ,  and  that  the  writ  is 
defective  as  well  as  the  copy.  The  rule  will,  therefore,  be 
absolute. 

Rule  absolute. 


Habbison  17.  Gbeenwood. 

A.  WRIT  of  trial  in  the  above  cause,  which  was  an  action  On  tho  trial 
of  debt,  was  directed  to  the  sheriff  of  Middlesex.    Upon  the  beforTSJe 
cause  coming  on  to  be  tried  on  the  22nd  of  July,  1845,  a  '^^^•J'^^?/, 
verdict  was  taken  for  the  plaintiff  by  consent  for  the  amount  a  verdict  was 
daimed,  '^  subject  to  a  reference,  the  costs  to  abide  the  gent  of  the 

awara   ^a;.  to  a  reference. 

It  appeared  that  owinir  to  the  absence  of  the  referee  from  Owing  to  the 

^^  ^  absence  of  the 

referee  from 
town,  the 
(a)  ThtB  was  the  entry  on  the     between  the  parties   subject  >.to  reference 

iheriff's  notes.    The  briefs  were     certificate  of  arbitrator,  costs  to  could  not  be 
endorsed    "  verdict  42.  5«.  9<'.,     abide  the  event.''  ^^^Uintiff 

cause  and  all  matters  in  difference  accordingly 

ffave  notice 
that  he 
•bttdoned  the  former  yerdict,  and  that  he  shoold  proceed  to  try  the  caose  de  novo ;  which  he 
•oeordmgly  did  in  the  defendant's  absence,  and  obtained  a  verdict :  Hdi,  that  the  second 
vcfdict  was  irregnlar,  and  must  be  set  aside ;  and  that  the  first  ought  not  to  stand,  as  it  was 
nbjeet  to  a  reference,  which  had  proved  abortive,  and  which  the  shenff  had  no  power  to  order. 

VOU  m.  A  A  D.    &   L. 
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1845.        towo,  nothing  could  be  done  in  the  matter  of  the  reference. 
HAaRiBON     ^^  application  was  made  on  the   28th  of  July  to  Mr. 
^     «•  Justice  Wightman  at  Chambers  to  have  another  arbitrator 

appomted;  but  that  learned  Judge  refused  to  interfere^ 
thinking  he  had  no  power  to  do  so ;  and  told  the  parties 
they  must  either  wait  for  the  return  of  the  arbitrator  to  towni 
or  enter  the  cause  again  and  try  it  afresh.  The  plaintiff 
accordingly  on  the  30th  of  July  gave  a  fresh  notice  of  trial 
for  the  7th  of  August  And  the  plaintiff's  attorney  at  the 
same  time  wrote  a  letter  to  the  defendant  stating  that  he 
considered  the  reference  as  at  an  end^  and  that  he  should 
proceed  to  trial  de  novo.  The  defendant  disregarded  this 
notice;  and  the  plaintiff  proceeded  to  trial  on  the  day 
named^  in  the  defendant's  absence^  and  obtained  a  verdict 
for  U.  5s.  9(L 

A  rule  had  been  obtained^  calling  on  the  plaintiff  to  shew 
cause  why  the  last  verdict,  and  all  proceedings  taken  since 
the  22nd  of  July  should  not  he  set  saide  with  costs  for 
hregularity ;  and  as  being  in  violadon  of  the  agreement  to 
refer  the  cause  and  all  matters  in  difference. 

Butt  shewed  cause.  The  case  of  Wilson  v.  Thorpe  {a\ 
shews  that  in  the  case  of  a  writ  of  trials  the  sheriff  is  bound 
to  try  the  cause,  and  has  no  power  to  delegate  his  authority ; 
and  that  if  a  verdict  in  pursuance  of  the  award  of  an  arbi- 
trator be  entered  up,  it  may  be  set  aside.  The  first  verdict 
therefore  might  be  treated  as  a  nullity,  and  the  trial  having 
become  abortive,  the  plaintiff  was  entitled  to  give  a  fineah 
notice  and  to  proceed  to  an  effectual  trial  of  the  cause. 
[PattesoTiy  J. — The  case  cited  does  not  go  the  full  length  of 
your  argument  It  only  shews  that  the  verdict  taken  befiire 
the  sheriff  cannot  be  altered  by  any  other  party.  Yon  wish 
to  go  further,  and  to  say  that  if  a  verdict  be  taken  subject 
to  a  reference,  it  is  a  nullity].  It  is  difficult  to  see  what 
return  the  sheriff  could  make  to  the  writ  of  trial 

^Xa)  6  M.  &  W.  721. 
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Rewy  in  support  of  the  rule.    The  plaintiff  n\pst  shew  that        1845. 
the  first  verdict  was  a  nulKty ;  for  he  has  treated  it  as  such.     '^;;;;^ 
The  case  of  Wihmi  v.  Thorpe  does  not  go  that  length ;  and  «»• 

if  it  does,  it  is  submitted  that  it  requires  reconsideration. 
There  seems  no  reason  why  if  the  parties  themselves  consent, 
the  sheriff  should  not  have  the  power  to  order  a  reference. 
There  would  be  no  more  difficulty  in  making  a  proper 
retDm  to  the  writ  of  trial,  than  there  is  in  making  up  the 
record  at  Nisi  Prius,  where  the  verdict  is  taken  by  consent 
subject  to  a  reference.     This  is  not  the  case  of  a  sheriff 
acting  beyond  his  jurisdiction.     It  has  been  decided  that 
where  the  sheriff  summons  a  wrong  jury,  and  the  party  is 
cognizant  of  that  &ct,  he  cannot  after  verdict  object  on  that 
ground ;  Pryme  v.  Titehmarsh  (a).    That  is  even  a  stronger 
case  than  the  present;  for  there  the  sheriff  is  acting  beyond 
the  authority  given  him  by  the  writ  of  trial.     Taking  this 
case  in  the  most  unfavourable  point  of  view  for  the  defend- 
ant, and  assuming  it  to  amount  to  miscarriage  or  misconduct 
on  the  part  of  the  jury,  it  was  not  competent  to  the  plaintiff 
of  his  own  authority  to  treat  the  verdict  as  a  nullity.     He 
should  have  to  come  to  this  Court  to  ask  to  set  it  aside. 
Here  the  jury  were  summoned  and  even  a  witness  called,  as 
appears  by  the  sheriff's  notes.     The  case  of  Wilson  v. 
Thorpe  is  itself  an  authority  that  the  party  must  come  to 
the  Court  to  set  the  verdict  aside.     [He  also  contended  that 
the  writ  of  trial  being  spent  when  the  first  verdict  was  ob- 
tained, the  plaintiff  could  not  alter  and  reseal  the  writ ;  and 
that  there  was  a  variance  between  it  and  the  issue  delivered. 
He  referred  to  Dennett  v.  Hardy  (i),  and  Lycett  v.  Ten- 
na:nt{e\  but  the  argument  is  omitted,  as  no  judgment  was 
given  on  the  point] 

Cur.  adv.  vulL 

Patteson,  J. — It  is  quite  clear  on  looking  at  the  autho* 

.^(a)  10  M.  &  W.  606 ;    S.  C.  (c)  4  Bing.  N.  C.  168  j  S.  C. 

3  Dowl.  474,  N.  S.  nom.  BUssett  v.  Tetumt,  5  Scott, 

Ah)  Ante,  toL  2,  p.  484.  479  f  6  Dowl.  436. 

A   A  2 
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1845.  rities  that  the  verdict  which  was  taken  in  the  first  instance, 
Haeaibon  ^®  ^^^  *  nullity.  There  was  a  proper  writ  of  trial,  the 
9.  jiiry  i^ere  properly  summoned  and  sworn,  and  a  verdict 

taken.  It  is  true  that  the  verdict  taken  was  subject  to  a 
reference ;  and  that,  according  to  the  decision  which  has 
been  cited  of  the  Court  of  Exchequer  (a),  a  sheriff  has  no 
power  to  order  a  reference.  There  the  parties  had  con- 
sented to  a  verdict  being  taken  subject  to  a  reference  to  a 
third  party  who  was  to  have  power  to  alter  the  verdict, 
which  he  did;  and  the  Court  set  aside  the  verdict  and 
judgment.  But  in  that  case  there  was  an  award,  and  the 
Court  did  not  order  the  award  to  be  set  aside.  Here,  how- 
ever, there  is^  it  seems,  no  award.  There  no  doubt  was  some 
mistake  as  to  what  fell  from  my  Brother  fFiffktman,  when 
the  parties  went  before  him  at  Chambers.  In  saying  that 
the  proper  course  would  be  to  try  the  action  again,  he  was 
taken  to  mean  that  it  might  be  set  down  again  for  trial 
simply;  but  no  doubt  all  that  he  intended  was,  that  the 
plaintiff  must  get  rid  of  the  first  trial  and  verdict  in  a 
regular  manner,  and  then  try  it  agun. 

The  latter  verdict  must  therefore  be  set  aside  as  irregular, 
but  the  first  verdict  ought  not  to  stand  as  it  was  taken 
subject  to  a  reference.  The  rule  will  therefore  be  absolute, 
on  condition,  that  unless  some  arrangement  can  be  come  to, 
both  verdicts  be  set  aside. 

I  see  no  objection  on  a  writ  of  trial  to  the  parties  having 
a  Judge's  order  to  refer.  All  that  the  Court  of  Exchequer, 
in  the  case  referred  to,  decide,  is  that  the  sheriff  has  no 
authority  of  himself  to  refer  the  cause. 

Rule  absolute  accordiuglj. 
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1840. 


Wjiajjlxb  V.  Wblch  and  Another. 

A  RULE  nisi  had  been  obtained  for  a  scire  fecias  to  On  motion  to 

revive  a  judgment  against  the  defendants^  at  the  suit  of  the  abMlate,  an 

personal  representative  of  the  plaintiff,  who  was  dead.  The  J^^*,^^ 

aflhlavit  of  service  of  the  rule  on  the  defendant  Welch,  who  befbre  a  British 

comq]  abroad 

was  residing  at  Paris,  was  sworn  before  the  British  consul  isinsnfBcient; 
at  Paristy  whose  handwriting  was  verified  by  an  affidavit  of  a^p^tbat 
an  individual  in  the  Secretary  of  State's  Office.    It  was  J^TlI^'S  So 
abo  shewn  upon  affidavit,  that  by  the  law  of  France,  there  foreign  ooon. 
was  no  judicial  or  ministerial  officer  before  whom  an  oath  cannot  be 
coold  be  taken.  f^l^ 

tfaoritiet  there. 

Swann  moved  to  make  the  rule  absolute  on  the  above 
affidavit  of  service.  It  is  submitted  that,  under  the  circum- 
stances, the  affidavit  is  well  sworn.  It  is  true  that  in  the 
case  of  2^  Veux  v.  Berkeley  (a),  this  Court  refused  to  admit 
an  affidavit  in  support  of  a  motion  for  a  new  trial,  where 
the  affidavit  had  been  sworn  before  the  British  consul 
resident  at  Paris ;  but  there  it  did  not  appear  but  that  the 
affidavit  could  have  been  sworn  before  a  foreign  magistrate. 
In  Davy  and  Others  to  MaUwoad  (&),  which  was  a  motion 
to  enrol  an  acknowledgment  of  a  married  woman  under 
the  3  &  4  Wm.  4,  c.  74,  s.  85,  where  that  fact  did  appear, 
the  Court  of  Common  Pleas  held  the  affidavit  sufficient 
So  in  the  case  of  In  re  Pickersgill  (c),  where  the  Court 
acted  on  the  former  case  of  Davy  and  Others  to  Maltwood, 
and  decided  to  the  same  effect.  In  a  recent  case  in  the 
Coart  of  Chancery,  In  re  Dyce  Sombre  (rf),  affidavits  sworn 
before  an  English  consul  abroad  were  admitted  without 
objection.     [Patteson^  J. — ^I  see  in  a  note  to  Chitty  and 

/(«)  Ante,  vol.  2,  p.  31 ;  S.  C.       Ac)  6   M.  &  G.    250 ;    8.   C. 
5  Q.  B.  836.  6  Scott.  N.  R.  831. 

•  (&)  2  M.  &  G.  424.  ((0  Not  reported. 
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1845.        Hubn^s  editum  of  the  Statutes,  3  &  4  Wm.  4,  c.  74,  s.  86, 

^J^JJ^^J]]^    p.  429,  n.  («),  it  is  said,  "  a  British  consul  has  power  under 

«•  the  6  Geo.  4,  c.  87,  s.  20, — to  certify  as  to  the  handwridne 

and  Another,   and  authority  of  the  party  before  whom  the  above  affidavit 

is  sworn,  when  the  acknowledgment  is  made  by  a  married 

woman  abroad: — though,"  it  is  added,  ^^not  to  take  the 

affidavit  itself;"  and  for  this.  Ex  parte  HtUchinson  (a)  is 

cited.     In  that  case,  and  the  subsequent  one  of  Le  Veux  v. 

Berkeley  (jb),  we  proceeded  on  the  ground  that  the  aathority 

which  a  consul  had  to  take  affidavits  abroad,  was  only  in 

those  cases  where  a  justice  of  the  peace  could  take  them  at 

home.     The  case  of  JEx  parte  Hutckuuon  is  precisely  in 

point :  that  of  Le  Veux  v.  Berkeley  is  perhi^  not  quite  so 

strong,  as. the  opposite  party  consented  to  withdraw  the 

objection.     How  could  you  indict  for  perjury  on  this 

affidavit  ?]     The  decision  in  Le  Veux  v.  Berkeley  is  rested 

on  the  previous  decision  in  Ex  parte  Hutchinson  of*  the 

Court  of  Common  Pleas.     The  authority  of  that  case  is, 

therefore,  much  shaken  by  the  more  recent  decisions  of 

the  Court  of  Common  Pleas  the  other  way.     The  Court 

will  look  at  the  hardship  which  would  result  firom  holding 

an  affidavit  like  the  present  inadmissible  where  parties  are 

residing  abroad,  and   they  have  no  means  otherwise  of 

making  an  affidavit. 

Cur.  adv.  mdl. 

Patt]qson,  J. — In  this  case  the  question  was,  whether 
an  affidavit  of  service  of  a  rule  sworn  before  a  British 
consul  abroad  was  sufficient.  The  case  of  Le  Veux  v. 
Berkeley,  in  this  Court,  was  referred  to  as  being  agunst 
its  sufficiency ;  but  that  case,  it  was  said,  was  only  founded 
on  the  previous  decision  of  the  Court  of  Common  Pleas  in 
Ex  parte  Hutchiruon,    and   that   the   Court  of  Common 

/"(o)  4  Bing.  606 ;  S.  C.  1  M.      /'(6)  AiUe»  vol.  2,  p.  31  j  S.  C. 
&  P.  559.  5  Q.  B.  636. 
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Pleas  had  since  permitted,  in  several  cases,  such  affidaviu        1845. 

to  be  used;  in  the  last  of  which.  In  re  Pickersgill  (a),  an     ^^^^;(^^ 
affidavit  verifying  the  certificate  of  an  acknowledgment  of  »• 

a  married  woman,  taken  by  the  minister  at  the  British  and  A^^her. 
chapel  at  Moscow,  the  magistrates  in  Russia  having  no 
authority  to  administer  oaths,  was  held  sufficient  I  have 
spoken  to  the  Lord  Chief  Justice  of  the  Common  Pleas 
opoo  the  subject,  and  he  thinks  that  the  Court,  in 
deciding  the  cases  referred  to,  intended  to  confine  the 
role  there  acted  upon  to  cases  of  acknowledgments  taken 
under  the  act,  (3  &  4  Wm.  4,  c.  74,  s.  79,)  and  not 
generally  to  all  affidavits.     Therefore  as  the  case  of  Le 

Veux  V.  Berkeky  is  expressly  in  point,  I  must  refuse  to 

leceiye  this  affidavit;  and  the  motion  cannot,  consequendy, 

be  granted. 

Motion  refused. 

/^(a)  6  M.  &  G.  250. 


Begin  A  v.  Thomas  Bailey  Rosb  and  Philip  B.  Broade, 

Esqrs. 

A  RULE  nisi  had  been  obtained,  calling  upon  Thomas  Ad  ordar  ia 

Bailey  Rose,  Esq.  and  Philip  B.  Broade,  Esq.,  two  of  her  ^SSS^o 

Majesty's  justices  of  the  peace   in  and  for  the  county  of  J^ofV^h 

Staffi>rd,  to  shew  cause  why  a  writ  of  certiorari  should  not  the  application 

issue,  commanding  them  to  return  into  this  Court  an  order,  made  within 

dated  the  10th  of  May,  1845,  under  their  hands  and  seals,  j^^thTser. 

and  purporting  to  be  made  **  at  a  pettv  session  of  her  ▼'*»<>*'**>€ 

*  "^  r       ./  gummong  upon 

Majesty  s  justices  of  the  peace  for  the  county  of  StaiFord,  the  puutive 
holden  in  and  for  the  borough  of  Stoke  upon  Trent,  and  Vicrc.  loi.  ■ 
certain  places  adjoining  in  the  county  of  Stafford,  held  at  bal'^gf^ 

shewinff 
jurigdiction  on  the  part  of  the  justices  making  it. 


A  notice  to  justices  under  the  13  Geo.  2,  c.  18»  s.  6,  of  an  intention  to  move  for  a  certiorari 
"  in  six  days  from  the  gifing  of  this  notice,  or  as  soon  after  as  counsel  can  be  heard,"  is 


_i 
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1845.       the  police  court,  Stoke  upon  Trent,  in  the  said  county;" 

^"^[^^^    whereby  they  did  adjudge  Thomas  Pratt,  of  Fenton,  in  the 

^-  said  county,  to  be  the  putative  father  of  a  bastard  child, 

and  Another,    and  adjudged  him  to  pay  a  certain  weekly  sum  for  msun- 

tenance.     The  order  recited  the  complaint  to  have  been 

made  on  the  22nd  of  March  last;  but  did  not  shew  on  the 

&ce  of  it,  that  it  was  applied  for  within  forty  days  after  the 

service  of  the  summons  on  the  putative  fitther*    The  notice 

to  the  justices  of  the  present  motion  was  of  an  intention  to 

move  "  in  six  days  from  the  giving  of  this  notice,  or  as  soon 

after  as  counsel  can  be  heard." 

The  objection  to  this  order  was,  that  it  did  not  shew  on 
the  face  of  it  that  the  application  for  it  was  made  to  the 
said  T.  B.  Rose  and  P.  B.  Broade,  Esqrs.,  within  the  space 
of  forty  days  from  the  service  of  the  summons  upon  the 
said  Thomas  Pratt  to  answer  the  sud  chai^ge,  as  required 
by  law  (a). 

[It  was  also  objected  that  the  justices  had  no  jurisdiction, 
as  they  were  not  acting  at  the  time  at  a  petty  sessions  for  a 
petty  sessional  division  of  the  county  of  Stafford ;  Mr.  Rose 
being  only  justice  of  peace  within  the  borough  of  Stoke 
upon  Trent,  and  certain  parts  adjoining,  by  virtue  of  the 
act  of  Parliament,  2  Vict  c.  15 ;  and  part  of  the  hundred  of 
Pirehill  (in  which  the  police  court.  Stoke  upon  Trent,  is 
situate),  being  out  of  his  jurisdiction ;  but  as  no  judgment 
was  given  on  this  point,  the  argument  on  both  sides  is 
omitted.] 

E.  YardUy  shewed  cause.  There  is  a  preliminary  ob- 
jection to  this  motion.  The  13  Geo.  2,  c.  18,  sec.  5,  enacts, 
that  no  writ  of  certiorari  shall  issue,  unless  it  be  duly 
proved  that  the  party  or  parties  suing  forth  the  same 
**  hath  or  have  given  six  days'  notice  thereof  in  writing  to 
the  justice  or  justices,*'  &c.     Six  days  mean  six  clear  days ; 

(a)  It  appeared  upon  affidavit  of  fact,  made  within  forty  dayi 
that  the  applicatiou  was,  in  point      of  the  service  of  the  aommoiia. 
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whereas  the  notice  that  is  here  given  is  of  an  intention       1845. 
to  move  **  in  six  days,"  which  would  be  complied  with  if    ^jj^^xNiT 
the  motion  were  made  on  the  sixth  day.     The  objection  •• 

mged  against  the  order  is,  that  it  does  not  shew  on  the  and  Another. 
bee  of  it  that  the  application  for  it  was  made  within  forty 
days  from  the  service  of  the  snmmons  on  the  putative 
fiither.  This  objection  arises  under  the  7  &  8  Vict  c.  101, 
sec.  4,  which  enacts,  *^  that  no  such  order  shall  be  made 
unless  applied  for  at  such  petty  sessions  within  the  space  of 
forty  days  from  the  service  of  the  summons— on  the  person 
allied  to  be  the  father  of  such  bastard  child.**  We  shew, 
upon  affidavit,  that  in  point  of  fact  the  application  was 
made  within  the  specified  time ;  and  it  is  submitted  that  it 
is  not  necessary  that  it  should  appear  on  the  &ce  of  the 
onkr.  It  is  true  that  in  the  form  given  in  the  schedule  to 
the  recent  act,  8  Vict.  c.  10,  sched.  No.  8,  there  is  an  alle- 
gation that  the  party  has  been  served  within  forty  days 
from  the  date  of  the  order;  but  those  forms  are  directory 
only.  In  Nolan  on  the  Poor  Laws,  vol.  2,  p.  299,  4th  ed., 
and  in  Paley  on  ConvictianSf  pp.  128, 129,  Srd  ecLy  it  is  laid 
down  that  in  strictness  it  is  not  necessary  that  it  should 
appear  on  the  &ce  of  orders  of  this  description  that  the 
party  has  been  summoned;  for  the  Court  will  intend  he 
was,  unless  the  contrary  appear.  In  the  case  of  The  King 
V.  Venables  (a),  which  was  an  order  to  suppress  an  alehouse, 
it  was  held,  that  although  a  summons  must  appear  on  a 
conviction,  it  need  not  on  an  order  of  that  description. 
And  in  the  case  of  The  King  v.  Clayton  (d),  it  was  held,  that 
every  reasonable  intendment  should  be  made  in  favour  of 
an  order  in  bastardy. 

F.  V.  Lee,  in  support  of  the  rule.  With  respect  to  the 
objection  to  the  notice,  **  in  six  days'*  docs  not  necessarily 
mean  "  withm  six  days."  Taken  in  conjunction  with  the 
words  "  or  as  soon   after  as  counsel  can  be  heard,"  it 

W  8  Mod.  377.  Ab)  3  East,  68. 
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1845.  evidently  means  at  the  expiration  of  aix  days.  At  any  rate» 
^^^^^^  it  is  a  sufficient  compliance  with  the  tenns  of  the  statnte, 
J^  which  requires  ^'aiz  days'  notice"  of  the  intention  to  move. 
and  Another.  The  objection  to  the  order,  it  is  submitted,  has  not  been 
answered.  It  is  conceded  that  it  does  not  appear  on  the 
face  of  the  order,  that  the  appUcation  on  which  it  proceeds 
was  made  within  forty  days  fiiom  the  service  of  the  summons; 
and  it  is  submitted  that  that  was  necessary  in  order  to  give 
the  justices  jurisdiction.  If  that  be  so,  then  whatever 
difference  of  construction  it  may  be  said  prevails  with 
respect  to  orders  as  distinguished  from  convictions,  it  must 
be  taken  as  settled  law  that  justices  must  shew  on  the  faee 
of  their  orders  that  they  have  juriscfiction  to  make  them. 
The  form  given  in  the  schedule  to  the  8  Vict  c  10,  No.  8, 
is  a  strong  corroboration  of  the  validity  of  the  praoit 
objection.  That  act  was  expressly  passed,  as  may  be  found 
from  the  recital,  to  aid  defects  in  orders  which  were  cather 
of  form  than  of  substance ;  and  it  only  cures  defects  which 
follow  the  form  given  in  the  sdiedule,  or  which  are  "  to  the 
like  tenor  and  effect"  When  reference  is  made  to  the 
form  given  in  the  schedule  for  an  order  like  the  present 
(sched.  No.  8),  it  will  be  found  that  there  is  an  express 
statement  that  the  putative  father  has  been  duly  served 
with  the  summons  within  forty  days  from  the  date  of  the 
order.  It  cannot  be  contended  that  in  the  present  esse 
there  is  any  statement  to  the  like  tenor  and  effect 

[JE,  Yardley  referred  to  In  re  Flounders  (a),  as  shewing 
that  the  notice  given  was  insufficient  There  the  notice  wss 
of  an  intention  to  move  **  on  the  first  day  of  next  Hilaiy 
Term,  or  so  soon  after  as  I  can  be  heard ;"  and  the  Court 
held  this  notice  to  be  irregular.] 

Patteson,  J. — In  the  case  of  In  re  Flounders^  the  notice 
was  served  on  the  first  day  of  Hilary  Term,  the  very  day 

/^(a)  4  B.  &  Ad.  865  ;  S.  C.  1  N.  &  M.  592. 
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on  which  the  motion  was  to  be  made ;  and  the  notice  was  1845. 
bad  on  the  fiace  of  it,  as  it  clearly  treated  the  six  days'  rsoina 
notice  as  unnecessary.    Here  the  notice  is  good  on  the  face  *^ 

of  it,  for  it  is  a  notice  that  '*  jm  six  days,  or  as  soon  after  as   and  AaoUtet. 
ooansel  can  be  heard,"  the  motion  will  be  made;  and  I 
think  that  most  be  taken  to  mean  after  the  six  days  have 
expired* 

With  respect  to  the  other  point,  without  entering  into 
the  objection  about  the  petty  sessional  division,  which 
might  involve  the  construction  of  the  act  of  Parliament 
under  which  Mr.  Rose  is  appointed,  it  seems  to  me  that  the 
omismon  to  state  that  the  order  was  applied  for  within  forty 
days  from  the  service  of  the  summons  on  the  putative  fatiier 
is  &tal;  for  it  is  quite  clear  that  the  justices  had  no  juris- 
diction unless  the  application  was  made  within  that  period; 
and  therefore  it  ought  to  have  appeared  on  the  face  of  the 
(»der  that  it  was  made  within  the  limited  time.  The 
statute,  8  Vict  c.  10,  has  been  referred  to,  which  was  passed 
to  remedy  defects  in  orders  which  were  **  wholly  beside  the 
merits  of  the  casea"  That  statute  declares  that  all  orders 
which  shall  be  set  forth  according  to  the  forms  given  in  the 
schedule  to  this  act,  ^'  or  to  the  like  tenor  or  effect,"  shall 
be  valid  and  suflScient  in  law.  Now,  on  reference  to  the  form 
^ven  in  tiie  schedule  of  such  an  order  as  the  present,  there 
will  be  found  to  be  a  statement  that  the  order  is  made 
within  forty  days  from  the  service  of  the  summons.  It 
would  seem,  therefore,  that  the  Legislature  thought  that 
this  should  appear  on  the  face  of  the  order;  and  it  is  clear 
that  as  it  does  not  appear  on  the  present  order,  the  pro- 
visions of  that  statute  cannot  be  called  in  aid  to  cure  the 
defect  It  has  been  urged,  however,  that  there  is  a  dis- 
tinction between  orders  and  convictions;  and  Mr.  Paley  has 
been  cited  as  an  authority  that  a  bastardy  order  is  not  to 
be  treated  as  a  conviction,  or  construed  so  strictiy.  The 
inclination  of  this  Court,  however,  of  late  has  been  to  treat 
orders  of  a  final  nature,  like  the  present,  more  as  convictions 
than  as  orders.     I  do  not  mean  to  say  that  an  order  in 
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1845.       bastatdy  is  to  be  conridered  for  all  purposes  as  a  oonvietioa; 

^J^^JjJ][^    bat  I  do  not  quite  see  how  au  order  fixing  a  party  as  the 

9.  putative  father  of  a  bastard,  and  compelling  him  to  pay  the 

•nd  Another,   costs  of  its  maintenance,  difiers   materially  from  a  ooa- 

▼iction.    I  should  have  hesitated  about  granting  this  modoD, 

if  this  had  not  been  an  objection  to  the  jurisdiction  of  ibe 

magbtrates ;  but  as  it  is,  I  think  the  objection  must  prenul, 

and  that  the  rule  for  a  certiorari  must  be  made  absolute. 


Rule  absolute. 


To  a  decU- 

ration  in  debt 

for  goods 

sold  and  de- 

liTorod,  and 

on  an  acconnt 

stated,  the 

defendant 

pleaded,  that 

by  a  certain 

indenture 

bearing  date, 

&c.  (profert) 

the  plaintiff 

released  to 

the  defendant 

the  debts  and 

caoses  of 

action  in  the 

declaration 

mentioned. 

The  plaintiff 

replied  non 

est  factum, 

on  which  issue 

was  joined : 

Hddy  that  the 

plaintiff  under 

wis  replication 

could  not  give 

in  evidence 

that  the  debt 

for  which  the 

action  was 

brought  was 

not  included 

in  the  release ; 

but  should  have  new  assigned 


JuBB  V.  Ellis. 

Declaration  in  debt  for  goods  sold  and  delivered, 
and  for  money  due  on  an  account  stated. 

First  plea,  the  general  issue.  Second  plea,  that  afbr  the 
accruing  of  the  said  debts  in  the  declaration  mentioned, 
and  before  the  commencement  of  the  suit,  to  wit,  on  the 
17th  of  January,  a.  d.,  1845,  the  plaintiff,  by  a  certain  in- 
denture in  writing,  sealed  with  the  seal,  &c.  (profert),  re- 
leased to  the  defendant  the  said  debts  and  causes  of  action 
in  the  declaration  mentioned. 

The  plaintiff  replied,  taking  issue  on  the  first  plea,  and 
replied  to  the  second,  non  est  factum,  on  which  issue  was 
joined. 

At  the  trial  which  took  place  before  the  Secondary  of 
London,  it  appeared  that  the  action  was  brought  to  recover 
the  sum  of  9L  lAs,  6d.,  for  goods  furnished  by  the  plaintiff 
to  the  defendant.  The  defendant  had  become  unable  to  meet 
his  engagements,  and  had  been  obliged  to  compound  with 
his  creditors,  amongst  whom  was  the  plaintiff.  His  creditors 
had  consented  to  accept  a  composition  of  six  shillings  in 
the  pound  in  full  of  all  their  demands,  and  the  plaintiff, 
amongst  the  rest,  executed  the  deed  of  release  mentioned 
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in  the  plea.  The  plaintiff's  claim  against  the  defendant  1845. 
had  amounted  to  1521,  I6s.,  including  the  above  sum  of  j^^^^ 
9L  14^.  6d, ;  and  he  sought  to  shew  at  the  trials  that  this  sum  «• 

of  9L  Us.  6d.  had  been  excepted  from  the  release,  in  con- 
sequence of  an  arrangement  to  return  the  goods  to  that 
amount,  which  had  not  been  complied  with ;  and  that  the 
defendant  had  subsequently  promised  to  pay  that  sum.  It 
was  objected,  that  it  was  not  competent  to  the  plaintiff,  on 
the  above  pleadings,  to  shew  that  he  was  proceeding  for  a 
daim  not  included  in  the  release ;  but  that  he  ought  to 
have  new  assigned,  in  order  to  enable  him  to  do  so.  The 
cases  of  Rogers  v.  Custance  (a),  and  Simons  v.  Johnson  (b), 
were  referred  to ;  and  the  Secondary,  holding  the  objection 
to  be  a  valid  one,  nonsuited  the  plaintiff,  reserving  leave  to 
move  to  set  the  nonsuit  aside. 

H.  S*  WUde,  now  moved  for  a  rule,  calling  on  the  de- 
fendant to  shew  cause  why  the  nonsuit  should  not  be  set 
aside,  and  a  new  trial  had  between  the  parties.  He  sub- 
mitted that  the  evidence  offered  at  the  trial  to  shew  that 
the  debt  for  which  the  action  was  brought  was  not  included 
in  the  deed  of  release,  was  admissible.  The  plaintiff  being 
a  party  to  the  deed,  could  only  reply  non  est  &ctum,  and 
ooold  not  reply  that  he  did  not  release.  It  is  laid  down 
m  Stephen  on  Pleading^  pp.  221,  2,  ^th  editionf  *Uhat  a  party 
to  a  deed  who  traverses  it,  must  plead  non  est  &ctum,  and 
should  not  plead  that  he  did  not  grant,  did  not  demise,"  &c., 
and  for  this,  the  following  authorities  are  cited ;  Doct  PL 
261 ;  Robinson  v.  Corbett  {c) ;  Taylor  v.  Needham  {d).  And 
the  reason  for  this  rule  rests  on  the  doctrine  of  estoppel, 
which  will  not  permit  a  man  to  conttadict  bis  own  deed ; 
although  he  may  say,  that  the  deed  is  not  his.  The  new 
niles  of  pleading,  Reg.  Gen.,  ELilary  Term,  4  Wm.  4,  do 
not  apply  to  replications,  and  therefore  whatever  might  have 

►^(a)  1  a  B.  77 ;  S.  C.  4  P.  &  D.         (c)  Lutw.  666. 
574.  •  (rf)  2  Taunt.  278. 

•  (*)3B.«f  Ad.l75. 
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1845.       been  given  in  evidence  under  the  plea  of  non  est  factum, 
^""7^^^    before  those  rules  were  framed,  may  still  be  given  in  evi- 
9.  dence  under  the  replication  of  non  est  factum.     A  new 

assignment  is  only  required  to  set  the  defendant  right. 
The  case  of  Simaru  v.  Johmon  (a),  is  in  point  There  the 
defendant  pleaded  a  release,  which  recited  several  actions 
against  him  at  the  suit  of  the  pUdntiff ;  and  it  was  held, 
that  the  jdatntiff  might  shew  that  at  the  time  of  executing 
the  release,  there  were  mutual  actions  depending  between 
the  plaintiff  and  the  defendant,  for  other  causes  than  that 
of  Ihe  then  suit,  and  that  the  release  was  ^ven  finr  sodi 
causes  only.  In  Rogen  v.  (hutance  {b),  the  plea  was  par- 
ticular, and  limited  the  declaration,  which  was  general ;  but 
here  the  plea  is  equally  general  with  the  declaration,  and, 
therefore,  the  plaintiff  is  entitled  to  apply  his  replication 
to  the  plea,  so  far  as  it  touches  the  claim  as  proved  onder 
the  declaration.  The  ease  of  Moses  v.  Levy  (c),  is  also  in 
point.  There,  in  an  action  on  a  guarantee,  to  which  the 
defendant  {beaded  a  general  plea  of  payment  in  satisfaction 
and  dischaige,  which  the  plaintiff  traversed ;  it  was  held, 
that  the  plea  being  as  general  as  the  declaration,  the  de- 
fendant was  bound  to  shew  payment  of  all  the  goods  which 
the  plaintiff  could  prove  were  furnished  under  the  guarantee, 
and  that  the  plaintiff  was  not  bound  to  new  assign. 

Pattbson,  J. — ^The  difficulty  seems  to  be,  how  it  can  be 
said,  as  the  declaration  is  general,  that  there  is  any  other 
issue  raised  than  the  execution  of  the  deed  ?  If  the  plea 
were  generally,  that  the  plaintiff  released  the  defendant,  it 
might  be  different  Here,  however,  the  defendant  sets  oat 
a  particular  deed,  which  he  brings  into  Court,  and  by  which 
he  alleges  that  the  plaintiff  released  him,  and  the  replication 
must  merely  mean,  that  the  plaintiff  did  not  execute  that 
particular  deed. 

Cur.  adv.  vutL 

/(a)  3  B.  &  Ad.  175.  y'  (c)  4  Q.  B.  213  j  S.  C.  3  G.  &  I>. 

/  (6)  1  Q.  B.  77.  53S. 
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On  a  subsequent  day,  1845. 

Pattbson,   J.,  (after  shordy  stadng  the  pleadings). — 
The  declaration  was  quite  general^  and  in  the  usual  form ; 
and  the  plaintiff  was  therefore  entitled  to  give  in  evidence 
mider  it  the  sale  and  delivery  of  any  goods  at  any  time ; 
and  there  is  no  restriction^  but  what  is  introduced  by  the 
parUculars  of  demand;  and  we  have  often  said,  that  the 
particolars  of  demand  cannot,  for  the  purposes  of  pleadings 
be  taken  to  be  incorporated  in  the  declaration.     The  plea 
in  question  is,  that  by  a  certain  deed,  of  which  profert  is 
made,  the  plaintiff  released  the  defendant ;  to  which  the 
plaintiff  has  replied,  non  est  fitctum.     Under  that  replica- 
doo,  it  was  contended  at  the  trial,  that  the  plaintiff  was 
entitled  to  shew  that  the  debt  for  which  the  action  was 
brought  was  not  included  in  the  release.     The  Secondary 
thought  that  this  evidence  could  not  be  received,  and, 
accordingly,  nonsuited  the  plaintiff,  which  nonsuit  it  b  now 
sooght  to  set  aside.     I  am  of  opinion  that  it  was  necessary 
for  the  plaintiff  to  new  assign,  in  order  to  let  in  that  answer 
to  the  plea     Where  the  declaration  is  particular,  as  if  it 
were  on  a  bill  of  exchange  of  a  certain  date  and  for  a 
certain  amount,  and  the  defendant  plead  a  release,  it  would, 
I  think,  be  competent  to  the  plaintiff,  under  a  replication 
of  non  est  &ctum,  to  shew  that  the  release  did  not  extend 
to  the  cause  of  action  declared  on ;  that  it  did  not  in  the 
instance  referred  to,  apply  to  the  particular  bill  of  exchange 
theiem  mentioned.     But  here  the  case  is  different,  for  the 
release  would  prima  fiicie  apply  to  whatever  is  the  subject 
matter  of  the  declaration,  inasmuch  as  the  latter  is  perfectly 
general    It  seems  to  me,  therefore,  that  the  answer  here 
attempted  to  be  set  up,  was  properly  matter  for  a  new 
ttngnment    I  have  no  doubt  upon  the  point,  and,  there- 
fore, there  will  be  no  rule. 

Rule  refused. 
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After  issue 
Joined,  and 
notice  of  trial 
giren  in  a 
town  cause 
for  the  sittings 
after  Easter 
Term,  it  was 
made  a  re- 
manet  to  the 
sittings  after 
Trinity  Term. 
The  plaintifi 
then  made 
default:   H«U| 
that  the  de- 
fendant was 
entitled  to 
moTC  for 
judgment  as 
m  case  of  a 
nonsuit. 


Ladbbore  and  Others  v.  Williams. 

Al  rule  nisi  had  been  obtained  in  this  cause,  which 
was  a  town  cause,  for  judgment  as  in  case  of  a  nonsuit 
Issue  was  joined  on  -the  23rd  of  April,  1845,  and  notice  of 
trial  was  given  for  the  sittings  after  Easter  Term.  At 
those  sittings  it  was  made  a  remanet  to  the  sittings  after 
Trinity  Term,  when  it  was,  owing  to  the  de&ult  of  the 
plaintiffs,  struck  out  of  the  list  of  causes. 

Gunning  shewed  cause,  and  contended  that  the  defendant 
was  not  entitled  to  the  present  motion,  inasmuch  as  the 
plaintiffii  having  once  taken  down  the  cause  for  trial,  the 
defendant's  remedy  was  to  take  the  cause  down  and  proceed 
to  trial  by  proviso.  He  referred  to  Exng  v.  PipptU{cL)^ 
Brown  v.  Ritdd  (i). 


Boape,  contrJL 

Pattbson,  J. — ^In  Sam  v.  Greg  (c),  where  a  town  cause 
was  made  a  remanet  from  the  sittings  after  one  Term  to 
the  sittings  after  another,  when  the  plaintiff  made  de&ult, 
the  Court  held  that  the  defendant  was  entitled  to  judgment 
as  in  case  of  nonsuit  That  case  is  precisely  in  point 
The  plaintifis  must  give  a  peremptory  undertaking. 

Rule  accordingly  (d)> 


(a)  1  T.  R.  492. 
^  ib)  1  Dowl.  371. 

(c)  6  B.  &  C.  135 ;  a  C.  9  D. 
&  R.  126. 


y{d)  See  M'Intyrt  v.  Sewen^ 
ante,  vol.  2,  p.  S96 ;  S.  C^  dm. 
nam.  14  M.  &  W  103.    ..^ 
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Cole  v.  Game. 

\^ ARROW moYed  to  change  the  venue  in  this  casse  from 
Middlesex  to  the  city  of  Bristol,  on  the  common  affidavit 
He  stated  that  there  had  been  some  difficulty  felt  in 
granting  these  motions  in  Michaelmas  and  Hilary  Terms, 
on  account  of  there  being  no  assizes  held  at  Bristol  in  the 
Spring;  and  as  Bristol,  with  some  other  cities,  was  excepted 
by  the  lOtb  section  of  the  38  Geo.  3,  c.  52,  from  the 
operation  of  the  1st  section,  which  empowers  the  Court,  in 
the  case  of  actions  in  which  the  venue  is  laid  in  a  city,  to 
enter  a  suggestion  on  the  record  that  the  cause  shall  be 
tried  in  the  adjoining  county,  the  plaintiff  in  such  cases 
would  consequently  be  delayed  in  his  action  till  the 
Summer  Assizes.  That  difficulty,  he  submitted,  however 
no  longer  existed ;  for  by  the  Municipal  Corporation  Act, 
5  &  6  Wm.  4,  c.  76,  s.  109  (a),  which  recites  the  38  Geo.  3, 


The  5  &  6 
Win.  4,  c.  76, 
8.  109,  places 
the  cities 
therein  named 
in  the  same 
position  as  if 
they  had  not 
been  excluded 
by  the 
38  Geo.  3, 
c.  52,  s.  10, 
from  the 
operation  of 
the  1  St  section 
of  that  act. 


t^ 


(a)  Sect.  109.  "And  whereas 
an  act  was  passed  in  the  thirty- 
eighth  year  of  his  late  Majesty 
George  the  Third,  intitaled,  '  An 
Act  to  regulate  the  trial  of  Causes, 
Indictments,  and  other  proceed- 
ings which  arise  within  the  coun- 
ties of  certain  cities  and  towns 
corporate  within  this  kingdom/ 
bat  certain  cities  and  counties  of 
cities  were  excepted  out  of  the 
operation  of  the  same :  And 
whereas  it  fk  expedient  to  repeal 
in  part  the  said  exceptions ;  be  it 
therefore  enacted,  that  so  much 
of  the  last  recited  act  as  provides 
that  nothing  therein  contained 
shall  extend  or  be  construed  to 
extend  to  the  city  or  county  of 
the  city  of  Bristol,  or  the  city  or 
county  of  the  city  of  Chester,  or 
to  the  criminal  jurisdiction  of  the 

VOL.    HL  B 


city  of  Exeter  and  county  of  the 
same  city,  shall  be  and  the  same 
is  hereby  repealed  i  und  that  the 
town  of  Berwick  upon  Tweed 
shall  be  taken  to  be  a  county  of 
a  town  corporate,  and  to  be  within 
all  the  provisions  of  the  last  re- 
cited act ;  and  that  after  the  first 
day  of  May  in  the  year  1836, 
and  until  his  Majesty  shall  be 
pleased  to  direct  a  commission  of 
oyer  and  terminer  and  gaol  de- 
livery to  be  executed  within  any 
county  of  a  city  or  town  corporate, 
all  bills  of  indictment  for  offences 
committed  within  such  county  of 
a  city  or  town  corporate  shall  be 
preferred  and  all  proceedings 
upon  such  indictments  shall  be 
had  as  in  the  last  recited  act  is 
authorized  to  be  done,  and  the 
counties  of  the  cities  and  towns 

B  D«   &  Xf, 
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COLB 
9. 

Gane. 


c.  52,  it  is  enacted,  that  so  much  of  the  said  recited  act 
as  excepts  Bristol  from  the  provisions  thereof  be  repealed. 
[PattesoTiy  J. — ^That  appears  to  relate  to  criminal  proceed- 
ingSy  as  the  section  continues  thus,  *'  until  his  Majesty  shall 
be  pleased  to  direct  a  commission  of  oyer  and  tenniner, 
and  gaol  delivery,"  &c.]  The  recital  gives  the  title  of  the 
former  act  as  <*An  Act  to  r^ulate  the  trial  of  CauMi, 
Indictments,*'  &c.  The  city  of  Bristol  therefore  stands, 
it  is  submitted,  in  the  same  position  as  any  other  city,  not 
excepted  from  the  operation  of  the  38  Geo.  3,  c.  52,  s.  1. 
He  cited  Bird  v.  Morse  {a). 


Pattbson,  J. — It  seems  that  Bristol  is  now  put  in  the 
same  condition  as  other  cities  which  were  not  excepted  by 
the  10th  section  of  that  act 

Motion  granted. 


corporate  named  in  the  first 
column  of  the  schedule  (C)  to 
this  act  annexed  shall  be  con- 
sidered as  next  adjoinin((  to  the 
county    named    in    conjunction 


with    the  same   respectively  in 
the  second  column  of  the  said 
schedule  (Q." 
•/"(a)  1  Taunt.  385. 


BoRDiER  V.  Barnett  and  Others. 

issae  wai  m.  HIS  was  a  motion  for  judgment  as  in  case  of  a  nonsmt 

3rd  of  Juno,*  ^^^  cause  was  a  town  cause,  and  issue  had  been  joined  on 
1844,  and         the  3rd  of  June,  1844,  and  on  the  same  day  notice  of  trial 

notice  of  tnal  ^  "^  ,  . 

given  for  the     was  given  for  the  adjourned  sittings  after  the  then  Trinity 

adjourned  ^ 

sittings  after        I  erm. 
Trinity  Term, 
1844,  which 

was  afterwards  postponed  by  consent  to  the  sittings  after  Michaelmas  Term  in  the  same  year. 
The  record  was  at  those  sittings  withdrawn  on  the  ground  of  the  absence  of  some  mttenal 
witnesses  on  the  part  of  the  plaintiff.  In  Trinity  Term,  1845,  the  plaintiff  obtained  commtoioiii 
to  examine  his  witnesses  abroad,  and  in  July  in  the  same  year,  the  defendants  also  obtained  a 
Judge's  order  for  a  commission  to  issue  to  examine  witnesses  on  their  behalf,  which  order  ooo- 
tained  the  usual  provbo,  that  the  trial  of  the  cause  should  not  be  proceeded  with  tUl  the  retvn 
of  the  commission.  The  defendants  did  not  issue  any  commission :  Edd,  that  they  had  wairw 
any  right  they  might  have  had  to  more  for  judgment  as  in  ease  of  a  nonsuit. 
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In  answer  to  this  motion,  the  affidavit  of  the  plaintiff's 
attorney  shewed  that  the  cause  was  made  a  remanet  by 
consent  to  the  sittings  after  Michaelmas  Term  18449  when 
the  cause  was  not  tried,  on  account  of  the  absence  of  certain 
material  witnesses,  who  resided  abroad.  That  a  rule  was 
granted  for  a  commission  to  examine  these  witnesses  on 
the  part  of  the  plaintiff,  in  Trinity  Term,  and  also  a  Judge's 
order  in  the  same  Term,  on  the  4th  of  July,  in  which  was 
contained  the  usual  proviso,  that  the  trial  of  the  cause 
should  be  postponed  till  the  return  of  the  commissioners ; 
and  that  a  commission  issued  to  Calais,  and  was  executed 
in  the  presence  of  the  defendants'  commissioners  and  agents, 
and  was  returned  on  the  17th  of  October  last;  and  that 
another  commission  also  issued  to  Paris,  and  was  not  yet 
returned,  owing  to  a  delay  which  had  occurred  in  examining 
the  witnesses  under  the  other  commission.  That  on  the 
4th  of  July,  1845,  two  Judge's  orders,  to  which  the  plaintiff 
had  consented,  had  been  obtained  by  the  defendants, 
authorizing  them  to  issue  one  commission  to  examine 
witnesBes  at  Paris,  and  another  to  examine  witnesses  at 
Calais ;  with  a  proviso  that  the  trial  of  the  cause  be  post- 
poned until  the  return  of  the  first  commission ;  but  that 
the  defendants  had  taken  no  further  steps  to  issue  these 
commissions. 


1845. 


BOEDTER 
O. 

Baanett 
and  Otben. 


Bmll  shewed  cause.  The  case  of  Gardner  v.  Moses  (a) 
shews  that  the  absence  of  material  witnesses,  and  their 
return  not  being  immediately  expected,  is  a  sufficient 
excuse  for  the  plaintiff's  not  proceeding  to  trial ;  and  that 
therefore  he  is  entitled  to  discharge  a  rule  for  judgment  as 
in  case  of  a  nonsuit,  without  a  peremptory  undertaking. 
The  defendants  never  were  entitled  in  the  present  case  to 
a  peremptory  undertaking,  as  the  plaintiff's  affidavit  shews 
that  the  record  was  only  withdrawn  on  account  of  the 
absence  of  necessary  and  material  witnesses;  and  now  that 
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8  commission  is  pending  to  examine  witnesses,  the  plaintiff 
could  not  go  to  trial.  The  defendants  have  given  no  notice 
of  the  abandonment  of  the  Judge's  orders  obtained  by 
them  for  commissions  to  examine  their  witnesses ;  and,  till 
those  commissions  are  returned,  the  plaintiff  is  forbidden, 
by  the  terms  of  the  orders,  to  go  to  trial  He  referred  to 
Doe  d.  Stanley  v.  Towgood  (a). 


Bramtoell,  in  support  of  the  rule.  The  defendants  were 
entitled  in  Hilary  or  Easter  Terms  last  to  the  present  motion, 
and  they  have  a  right  now  to  proceed  on  the  de&ult  then 
existing.  The  terms  imposing  a  stay  of  trial  in  the  cause 
do  not  extend  to  a  stay  of  proceedings.  The  case  of  Spwrr 
V.  Rayson  {b)  is  an  authority  in  favour  of  the  defendants. 
The  marginal  note  at  first  sight  seems  against  them;  bat 
the  facts  of  the  case  are  in  &vour  of  the  view  submitted. 
There  a  defendant,  in  a  situation  to  obtain  a  rule  absolute 
for  a  nonsuit,  agreed  to  refer  the  case,  and  the  reference 
afterwards  going  off,  it  was  held  that  the  defendant  was 
remitted  back  to  his  right  from  the  prior  default,  to  insist 
on  a  peremptory  undertaking. 


Patteson,  J. — That  case  is  also  reported  in  7  Domt 
467,  and  with  some  little  difference.  There  Parker  B., 
seems  to  have  considered  that  the  defendant  had  waived 
his  right  to  insist  on  a  breach  of  the  peremptory  under- 
taking, by  submitting  to  an  award;  and  that  the  parties 
were  restored  to  the  same  situation  as  when  the  pe- 
remptory undertaking  was  given ;  and  a  complete  default 
having  at  that  time  been  made,  the  defendant  was  entitled 
to  a  fresh  peremptory  undertaking.  Here  the  case  is 
different,  as  no  motion  for  judgment  as  in  case  of  a  non- 
suit has  been  made  until  after  a  commission  to  examine 
witnesses  has  issued,  which  directs  that  the  trial  shall  not 
be  proceeded  with  till  the  return  of  the  commission.     I 

•^(a)  2  Dowl.  404. 

/  (&)  5  M.  &  W.  339  J  S.  C.  worn.  Spurt  v.  Raywn,  1  DowL  467. 
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therefore  think  that  the  defendants  have  waived  any  right 
thej  might  have  had  by  a  prior  default,  and  that,  conse- 
qaently,  the  present  rule  must  be  dischai^ged.  As,  however, 
the  case  cited  may  have  been  thought  to  be  an  authority, 
it  will  be  discharged,  without  costs. 


1845. 


BoRUisa 

V, 

Barnett 
and  Others. 


Rule  discharged,  without  costs. 


In  re  Fell. 

A  WRIT  of  habeas  corpus  had  been  obtained,  directed  to  The  return  to 

Noel  Thomas  Smith,  Esq.,  doctor  of  medicine,  keeper  or  tohrinff^**"* 

proprietor  of  the   Newcastle-upon-Tyne   lunatic   asylum,  Jj,®^^^^^ 

and  to  the  superintendent  of  the  said  asylum,  commanding  lunatic,  stated 

'  that  **on  &C. 

tbem  to  bring  up  the  body  of  Robert  Fell,  being  in  their  under  the* 
custody,  **  together  with  the  day  and  cause  of  his  being  *"^**^"^y  ^^ 
taken  and  detained." 


The  return  was  in  the  following  terms : — 


in  pursuance 
of  the  act  of 
Parliament/' 
&c.  (2  &  3 
Wm.4,c.l07,) 
«  R.  F.  in  the 
We,  Noel  Thomas  Smith,  Esq.,  doctor  of  medicine,  keeper  or  pro-  said  writ 

prietor  of  the  Newcastle-upon-Tyne  lunatic  asylum,   and  Donald  °*™*^.!'? 

Macintosh^  doctor  of  medicine,  superintendent  of  the  said  asylum,  under  oar 

certify  to  the  right  honorable  Thomas,  Lord  Denman,  her  Majesty's  custody,  and 

Chief  Justice  named  in  the  writ  annexed  to  this  Schedule,  that  before  ^'^''cceijcd 
,  into  and  de- 

the  coming  of  the  said  writ  to  us,  to  wit,  on  the  I7th  day  of  February,  tained  in  the 

in  the  sixth  year  of  the  reign  of  her  Majesty  Queen  Victoria,  and  in   Newcastle 

the  year  of  our  Lord,  1843,  and  under  the  authority,  and  in  pursuance  V""f**°  t*  ol^ 

of  the  act  of  Parliament  passed  in  the  second  and  third  years  of  the  and  that  "on  ' 

reign  of  his  Majesty  King  William  the  Fourth,  intituled,  "  An  Act  the  day  and 

year  aforesaid," 

an  order  and 

medical  certificates  were  received,  which  were  as  follow : 

^  It  then  set  oat  the  order  for  the  reception  of  the  lunatic,  with  the  signature  of  the  patient 

himself  at  the  foot  of  it,  instead  of  that  of  his  wife,  who  was  the  party  named  in  it  as  giving  the 

order,  and  who  had  also  signed  the  order  in  a  different  place ;  and  also  medical  certificates.     It 

Hkewise  set  out  a  subsequent  order  under  the  8  &  9  Vict.  c.  100,  and  medical  certificates,  and 

justified  the  detainer  of  the  lunatic  under  the  latter  order. 

ffdd^  that  it  sufficiently  appeared,  on  the  face  of  the  return,  that  the  first  order  and  medical 

certiiicaiefl  were  received  at  the  same  time  with  the  lunatic ;  that  under  the  2  &  3  Wm.  4, 

c  107,  the  first  order  was  a  sufficient  justification  of  the  detainer ;  that  it  was  not  necessary  to 

<>htaiii  an  order  for  his  detainer  under  the  8  &  9  Vict.  c.  100 ;  and  that  the  return  need  not 

•hew  tiho  delivered  the  first  order. 

SembUj  that  a  medical  certificate  under  the  8  &  9  Vict.  c.  1 00,  s.  46,  should  state  specifo 

faction  which  the  opinion  of  insanity  has  been  formed ;  and  that  therefore  the  statement  that  tLu 

ps^t  has  *<  a  general  suspicion  of  the  motives  of  every  person'*  is  insufficient.  ^j^    j^ 
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1845.         for  regulating  for  three  years,  and  from  thence  nntil  the  end  of  the 
^— -v       ^     then  next  session  of  Parliament^  the  care  and  treatment  of  insane 
In  ro  persons  in  England,"  Robert  Fell,  in  the  said  writ  named,  was  com- 

mitted under  our  custody,  and  was  received  into,  and  detained  in  the 
Newcastle-upon-Tyne  lunatic  asylum,  the  said  asylum  being  a  house 
licensed  for  the  reception  of  insane  persons  in  that  part  of  the  United 
Kingdom  called  England,  pursuant  to  the  said  act  of  Parliament; 
and  that  on  the  day  and  year  aforesaid  we  received  an  order,  under 
the  hand  of  Maria  Fell,  the  wife  of  the  said  Robert  Fell,  together  with 
medical  certificates  of  two  surgeons,  in  the  manner  and  form  directed 
by  the  said  act,  which  said  order  and  medical  certificates  were  in  the 
words  and  figures  following,  that  is  to  say : 

*'  Statement  and  Order  to  be  annexed  to  the  medical  certificates 
authorisdng  the  reception  of  an  insane  person. 

The  patient's  true  Christian  name  and  surname  \  vtnheLrt  Fell 
at  full  length  -  -  -  ./ 

The  patient's  age  -  -  -  -    47. 

Married  or  single         ....    Married. 
The  patient's  previous  occupation  (if  any)         -    None. 
The  patient's  previous  place  of  abode  -  {  Cumberland  Row, 

The  licensed  house  or  other  place  Gf  any,)  in  1    Newcastle  asy- 
which  the  patient  was  before  confined  -  /  lum. 

Whether  found  lunatic  by  inquisition,  and  date  V 
of  commission  J 

Special  circumstance  which  shall  prevent  thei 
patient  being  separately  examined  by  two  medical  r 
practitioners  -' 

Special  circumstances  which  exist  to  prevent  the  1 
insertion  of  any  of  the  above  particulars  / 

"Sir, 

Upon  the  authority  of  the  above  statement,  and  the  annexed 
medical  certificates,  I  request  you  will  receive  the  said  Robert  Fell  as 
a  patient  into  your  house. 

I  am,  Sir,  your  obedient  servant. 

Name  -  -  .    Robert  Fell. 

Occupation  (if  any)      -  -    None. 

Place  of  abode  -  -    23,  Cumberland  Row,  Newcastle. 

Degree  of  rektion.hip  (if  any)  |  ^j^^  ^^^^  p^,j 
to  the  insane  person         -  -  J 

Date,  17th  February,  1843. 
Maria  Fell" 
"  To  Noel  Thomas  Smith,  M.D.,  Proprietor 
of  the  Newcastle  Lunatic  Asylum." 
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"  Medical  Certificates.  ^ — v— ^ 

Id  re 
"I,  the  undersigned,  hereby  certify,  that  I  separately  visited  and         Fell. 

personally  examined  Robert  Fell,  the  person  named  in  the  annexed 
statement  and  order,  on  the  l7th  day  of  February,  1843,  and  that  the 
aaid  Robert  Fell  is  of  unsound  mind,  and  a  proper  person  to  be  con- 
fined. 

Name        -  -  -  .    John  Sang. 

Physician,  Surgeon,  or  Apothecary     Surgeon. 

Place  of  abode       ...    Gross  House,  Fenkle  Street." 

"  I,  the  undersigned,  hereby  certify,  that  I  separately  visited  and 
personally  examined  Robert  Fell,  the  person  named  in  the  annexed 
statement  and  order,  on  the  I7th  of  February,  1843,  and  that  the  said 
Robert  Fell  is  of  unsound  mind,  and  a  proper  person  to  be  confined. 

Name        ....    Wm.  Hardcastle. 

Physician,  Surgeon,  or  Apothecary    Surgeon. 

Place  of  abode       ...    Newcastle." 

Aud  we  further  certify,  that  on  the  22nd  day  of  November,  in  the 
ninth  year  of  the  reign  of  her  said  Majesty  Queen  Victoria,  and  in 
the  year  of  our  Lord,  1845,  and  under  the  authority,  and  by  virtue  of 
an  act  of  Parliament  passed  in  the  eighth  and  ninth  years  of  the  reign 
of  her  said  Majesty  Queen  Victoria,  intituled,  "An  Act  for  the 
regulation  of  the  care  and  treatment  of  Lunatics,"  an  order  and  two 
medical  certificates,  in  the  form  prescribed  by  the  last  mentioned  act, 
were  delivered  to  us ;  which  last  mentioned  order  and  medical  certi- 
ficates were  in  the  words  and  figures  following,  that  is  to  say : 

''  Order  for  the  reception  of  a  private  patient. 

"  Schedule  B. 

"  I,  the  undersigned,  hereby  request  you  to  receive  Robert  Fell,  a 
person  of  unsound  mind,  as  a  patient  into  your  house.  Subjoined  is 
a  statement  respecting  the  said  Robert  Fell. 

(Signed)  name  ....    Maria  Fell. 

Occupation  (if  any)  ...    None. 

n,        .  .,    J  /  23,  Cumberland 

Place  of  Abode  -  -  -  "  1  «        xt         .i 

LRow,  Newcastle. 

Degree  of  relationship  (if  any,)  or  other  circum-  \  y^if^ 

stances  of  connection  with  the  patient  -  J 

Name  of  patient,  with  Christian  name  at  length    Robert  Fell. 

Sex  and  age  -  .  -  .    Male — 50. 

Married,  single,  or  widowed     ...    Married. 

Condition  of  life  and  previous  occupation  (if  any)    No  occupation. 

«_  .        ,        r  t  J  /Cumberland Row, 

Previous  place  of  abode  -  -  ■"!        i^t  ^ 

'^  *.       Newcastle. 
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Religious  persuasion,  so  far  as  knowa  -<       ^     , 

I       Charcn. 

Duration  of  existing  attack  -  >  Several  yean. 

Whether  first  attack     ....  Not. 

Age,  if  known,  on  first  attack  -  -  39. 

Whether  subject  to  epilepsy  -  -  Not 

Whether  suicidal  or  dangerous  to  others  -  -f    P^ng^^^  ^ 

I  others— «iuadaL 

r  Newcastleasylom 

Previous  place  of  confinement  (if  any)  -  <  and 

I  Dnnston  Lodge. 

Whether  found  lunatic  by  inquisition,'and  date  \f^  *. 
of  commission  -  -  •  -J        * 

Special  circumstances  (if  any)  preventing  the  -1       |^    gnccial 
patient  being  examined  before  admission  sepa-  V    circumstances, 
rately  by  two  medical  practitioners  -  -  J 

Special  circumstances  (if  any)  preventing  thel  «^ 
insertion  of  any  of  the  above  particulars  -  / 

(Signed)  Name  -  .  .  .     Maria  Fell. 

"  Dated  this  22nd  day  of  November,  1845. 

"  To  Noel  Thomas  Smith,  M.D.,  Proprietor  of 
Newcastle-upon-Tyne  Lunatic  Asylum." 

"  Medical  Certificate  in  the  case  of  a  private  patient. 

'*  Schedule  C. 

"  I,  William  Hardcastle,  being  a  surgeon  duly  authorized  to  practice 
as  such,  hereby  certify  that  I  have  this  day,  separately  from  any  othtf 
medical  practitioner,  visited  and  personally  examined  Robert  Fell,  the 
person  named  in  the  accompanying  statement  and  order,  and  that  the 
said  Robert  Fell  is  a  person  of  unsound  mind,  and  a  proper  person 
to  be  confined ;  and  that  I  have  formed  this  opinion  from  the  following 
fact,  viz.,  a  general  suspicion  of  the  motives  of  every  person. 

(Signed)  name  ...    Hardcastle,  M.R.C.S. 

Place  of  abode  -  -  -    Newcastle-upon-Tyne. 

*'  Dated  this  2l8t  day  of  November,  1845." 

"  Medical  Certificate  in  the  case  of  a  private  patient. 

"  Schedule  C. 

"  I,  John  Sang,  being  a  surgeon  duly  authorized  to  practice  as  such, 
hereby  certify  that  I  have  this  day,  separately  from  any  other  medical 
practitioner,  visited  and  personally  examined  Robert  Fell,  the  person 
named  in  the  accompanying  statement  and  order,  and  that  the  said 
Robert  Fell  is  a  person  of  unsound  mind,  and  a  proper  person  to  be 
confined ;  and  that  I  have  formed  this  opinion  from  the  following  fact, 


MICHAELMAS   TERM,    9   VICT.  377 

▼is.,  from  hifl  general  suspicioiie  and  morbid  state  of  mind,  and  making         1 845« 
ungrounded  statements  in  every  conyersation.  ^^"^v      '^ 

In  in 

(Signed)  name      -  -    John  Sang.  p^j^^^ 

Place  of  abode     -  -    Fenkle  Street,  Newcastle-upon-Tyne. 

•'  Dated  this  22nd  day  of  November,  1845." 

And  we  further  certify,  that  the  said  Robert  Fell  is  of  unsound 
mind,  and  that  the  said  Robert  Fell  is  now  detained  under  our  custody 
under  and  by  virtue  of  the  last  mentioned  act  of  Parliament,  and  that 
the  cause  of  taking  and  detaining  the  said  Robert  Fell  is  herein  stated 
or  appears ;  and  that  we  have  the  body  of  the  said  Robert  Fell  ready, 
as  by  the  said  writ  we  are  commanded. 

The  answer  of  Noel  Thomas  Smith,  keeper  or  proprietor  of  the 
Newcastle-upon-Tyne  lunatic  asylum,  and  of  Donald  Macintosh,  the 
snperinteodent  of  the  said  asylum. 

Which  return  being  filed  and  read^  and  Robert  Fell,  the 
alleged  lunatic,  being  in  Court, 

Granger  moved  that  he  be  discharged.  It  is  submitted 
that  this  return  is  insufficient.  The  first  question  will  be, 
whether  a  party  having  a  lunatic  in  illegal  custody,  under 
informal  documents,  can,  when  a  writ  of  habeas  corpus  is 
procured  to  discharge  him  out  of  custody,  obtain  fresh 
documents  under  which  to  detain  him,  and  return  those  as 
hb  authority  in  answer  to  the  writ.  The  writ  requires  that 
he  shall  set  out  the  day  and  cause  of  his  being  taken  and 
detained ;  and  in  BushelTs  case  (a),  it  is  said,  that  a  return 
to  be  good  must  set  forth  the  day  and  cause  of  caption  as 
well  as  of  detainer.  It  is  apprehended  that  if  this  be  so, 
a  return  is  Insufficient  which  sets  out  an  insufficient  cause 
of  caption,  although  the  cause  of  detainer  might  otherwise 
be  good  enough.  It  is  true  that  in  the  case  of  In  re 
Walker  (6),  the  Court  remanded  the  prisoners  to  custody 
where  it  appeared  that  warrants  of  commitment  had  been 
made  out  after  the  prisoners  were  in  custody,  which  recited 
legal  convictions.     And  in  the  case  of  magistrates,  it  has 

(a)  Vaugh.  135.  nom.   Tke    Queei^   v.    Richards, 

(6)  1  Car.,  Ham.  &  Allen's  New      5  Q.  B.  926.     -^ 
Sess.  Cases,  p.  183 ;  See  S.  C. 
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been  always  held^  that  they  may  substitute  at  any  time 
before  the  return,  a  legal  conviction  for  a  fisiulty  one; 
Elizabeth  WarmarCs  case  (a).  But  such  cases  stand  on  a 
different  footing  from  the  present;  and  it  is  submitted, 
that  it  would  be  contrary  to  the  policy  of  the  statutes  which 
regulate  the  treatment  and  custody  of  insane  persons,  and 
contrary  indeed  to  common  sense,  that  a  party  shodd  be 
placed  in  a  lunatic  asylum,  without  those  formalities  which 
the  statute  prescribes  being  complied  with ;  and  then,  that 
being  there,  he  could  be  treated  as  a  person  regularly 
within  a  lunatic  asylum,  and  an  order,  as  in  such  cases, 
made,  upon  which  his  detainer  could  be  justified.  The 
act  utider  which  the  first  order  is  made,  is  the  2  &  3  Wm.  4, 
c.  107,  which  is  repealed  by  the  8  &  9  Vict  c  100,  under 
which  the  second  order  is  made.  It  is  clear,  firom  the 
99th  section  (b)  of  the  latter  act,  that  the  keeper  of  a 


•^(a)  2  W.  B.  1204. 

{b)  Sect  99.  ''  That  every  pro- 
prietor and  superintendent  of  a 
licensed  bouse  or  registered 
hospital,  and  every  other  person 
hereby  or  by  any  of  the  acts 
herein-before  repealed  authorized 
to  receive  or  take  charge  of  a 
lunatic  upon  an  order,  and  who 
ahall  receive  or  has  received  a 
proper  order  in  pursuance  of  ihis 
act  or  any  of  the  said  repealed 
acts,  accompanied  with  the  re- 
quired  medical  certificates  or 
certificate,  for  the  reception  or 
taking  charge  of  any  person  as  a 
lunatic,  and  the  assistants  and 
servants  of  such  proprietor,  su- 
perintendent or  other  person, 
shall  have  power  and  authority 
to  take  charge  of,  receive,  and 
detain  such  patient  until  he  shall 
die,  or  be  removed  or  discharged 
by  due  authority,  and  in  case  of 
the  escape  at  any  time  or  times 


of  such  patient  to  retake  him  at 
anv  time  within  foorteen  days 
after  such  escape,  and  again  to 
detain  him  as  aforesaid ;  and  ia 
every  writ,  indictment,  informa- 
tion, action,  and  other  proceeding 
which  shall  be  preferred  or 
brought  against  such  proprietor, 
superintendent,  or  other  person 
authorized  as  aforesaid,  or  against 
any  assistant  or  servant  of  any 
such  proprietor,  superintendent, 
or  authorized  person,  for  taking, 
confining,  detaining,  or  retaking 
any  person  as  a  lunatic,  the  party 
complained  of  may  plead  such 
order  and  certificates  or  certificate 
in  defence  to  any  such  writ,  in- 
dictment, information,  action,  or 
other  proceeding  as  aforesaid,  and 
such  order,  and  certificates  or 
certificate  shall,  as  respects  such 
party,  be  a  justification  for  taking, 
confining,  detaining,  or  retaking 
such  lunatic  or  alleged  lunatic." 
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lunatic  asylum  is  only  authorized  to  detain  a  lunatic,  where 
he  ^' shall  receive  or  has  received  a  proper  order  in  pur- 
suance of  this  act  or  any  of  the  said  repealed  acts,  accom- 
panied with  the  required  medical  certificates  or  certificate, 
for  the  reception  or  taking  charge  of  any  person  as  a 
lunatic"  It  is  evident,  from  the  language  of  the  45th  and 
47th  sections  (a),  that  the  order  to  be  obtained,  is  an  order 


1845. 

In  re 
Fell. 


(a)  Sect.  45.  "  That  no  person 
(not  a  pauper),  whether  being  or 
represented  to  be  a  lunatic,  or  only 
a  boarder  or  lodger,  in  respect 
of  whom  any  money  shall  be  re- 
ceired  or  agreed  to  be  received 
for  board,  lodging,  or  any  other 
accomnkodation,  shall  be  received 
into  or  detained  in  any  licensed 
hoose,    and   do   person   (not  a 
panper)  shall  be  received  into  or 
detained  as  a  lunatic  in  any  hos- 
]ntal,  without  an  order  under  the 
hand  of  some  person  according 
to  the  form,  and  stating  the  par- 
ticulars required  in  Schedule  (B) 
annexed  to  this  act,  nor  without 
the  medical  certificates,  according 
to  the  form  in  Schedule  (C)  an- 
nexed to  this  act,  of  two  physi- 
cians, surgeons,  or  apothecaries 
who  shall  not  be  in  partnership, 
and  each  of  whom  shall  separately 
from  the  other  have  personally 
examined  the  person  to  whom  it 
relates,  not  more  than  seven  clear 
days  previously  to  the  reception 
of  such  person  into  such  house  or 
hospital,  and  shall  have  signed 
and  dated  the  same  on  the  day 
on  which  such  person  shall  have 
been  so  examined;    and  every 
person  who  shall  receive  or  de- 
tain any  such  person  as  aforesaid 
in  any  such  house  or  hospital  as 
aforesaid  without  such  order  and 
medical  certificates  as  aforesaid, 
and  any  physician,  surgeon,  or 


apothecary  who  shall  knowingly 
sign  any  such  medical  certificate 
as  aforesaid  which  shall  untruly 
state  any  of  the  particulars  re- 
quired by  this  act,  shall  be  guilty 
of  a  misdemeanor." 

Sect.  47 •  "  That  any  person  (not 
a  pauper)  may,  under  special  cir- 
cumstances, be  received  into  any 
such  house  or  hospital  as  afore- 
said, upon  such  order  as  aforesaid, 
with  the  certificate  of  one  phy- 
sician,   surgeon,   or   apothecary 
alone,  provided  that  such  order 
state  the  special  circumstances 
which  have  prevented  the  person 
from   being    examined    by    two 
medical    practitioners ;    but    in 
every  such   case  another   such 
certificate   shall   be    signed    by 
some  other  physician,  surgeon, 
or  apothecary,  not  being  con- 
nected with  any  such  house  or 
hospital,  who  shall  have  especially 
examined    such    person    within 
three  days  after  his  reception  into 
such  house  or  hospital ;  and  every 
person  who  having  received  any 
person  into  any  house  or  hospital 
as  aforesaid,  upon  the  certificate 
of  one  medical  practitioner  alone, 
as  aforesaid,  shall  keep  or  permit 
such  person  to  remain  in  such 
house  or  hospital  beyond  the  said 
period  of  three  days  without  such 
further  certificate    as   aforesaid, 
shall  be  guilty  of  a  misdemeanor." 
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1845.       previous  to  the  admission  of  the  lunatic,  and  under  which 
T^  the  keeper  of  the  lunatic  asylum  may  justify  as  well  his 

Fell.  reception  as  his  detainer.  It  is  submitted,  besides,  that 
this  return  is  bad  on  several  formal  grounds.  It  states, 
that  on  the  17th  of  February,  1843,  ^^  under  the  atdhority, 
and  in  pursuance  of  the  act  of  Parliament  passed  in  the 
second  and  third  years  of  the  reign  of  his  Majesty  king 
William  the  Fourth,"  &c,  Fell  **  was  committed  under  our 
custody,  and  was  received  into  and  detained  in,"  &c.  It 
should  have  stated,  that  he  was  received  under  the  authority 
of  an  order  and  medical  certificates  as  prescribed  by  the  act 
The  first  order  is  defective  for  contiuning  the  patient's 
name  in  the  place  where  there  should  be  that  of  the  party 
who  gives  the  order  to  detain  him ;  while  at  the  foot  of  the 
order  is  given  the  name  of  ^^  Maria  Fell,"  and  the  description 
of  the  person  giving  the  order,  is  that  of  **  Wife,  Maria 
Fell."  As  the  residence  stated  is  that  also  of  the  lunatic, 
it  does  not  sufficiently  appear  that  the  statute  has  been 
complied  with,  which  requires  the  residence  of  the  party 
giving  the  order  to  be  stated.  The  second  order  is  de- 
fective in  this,  that  there  is  nothing  to  shew  that  it  applies 
to  the  same  Robert  Fell  who  is  detained  under  the  first 
order.  The  return  at  most  amounts  to  this,  that  he  was 
received  under  the  first  act,  and  detained  under  the  latter. 
It  must  be  shewn  that  the  party  was  legally  in  custody  from 
the  time  of  the  arrest  down  to  the  time  of  the  return.  By 
the  46th  section  (a),  the  medical  certificates  should  contain 
the  fact  or  facts  upon  which  the  medical  man  has  formed 
his  opinion  that  the  party  is  insane,  and  whether  those 
facts  arise  from  his  own  observation,  or  from  the  informa- 
tion of  any  other  person.  It  is  evident  from  this  being 
required,  that  the  Legislature  intended  that  the  ground 

(a)  Sect.  46.  "  That  every  phy-  tion  of  any  other  person)  upon 

Bician,   surgeon,  or    apothecary  which  he  has  formed  his  opinion 

signing    such    certificate    shall  that  the  person  to  whom  such 

specify  therein  any  fact  or  facts  certificate  relates  is  a  lunatic  or 

(whether  arising  from  his  own  an  insane  person,  or  an  idiot,  or 

observation  or  from  the  informa-  a  person  of  unsound  mind." 
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Stated  should  be  one  from  which  the  lunacy  of  the  patient  1846. 
might  be  readily  inferred.  Here  the  only  ground  stated 
in  one  of  the  medical  certificates,  is  *'a  general  suspicion 
of  the  motives  of  every  person;"  which  is  evidently  in- 
adequate to  the  conclusion  drawn,  namely,  that  the  party 
is  insane.  It  does  not  state  whether  this  ground  is  derived 
from  his  own  observation,  or  that  of  others.  It  is  nowhere 
stated  that  the  order  was  received  from  the  wife  of  the 
loDatic,  or  that  the  medical  certificates  were  given  before 
the  reception  of  the  patient  He  referred  to  In  re  Elmy 
and  Sawyer  (a),  and   Tli^e  Queen  v.  Inhabitants  of  Skip- 

Unthanky  contr^  It  is  submitted  that  the  return  is 
sufficient.  The  first  order  is  a  sufficient  answer  to  the 
writ;  but  even  if  it  should  be  held  otherwise,  the  detainer 
of  the  lunatic  may  well  be  justified  under  the  second  order; 
and  it  cannot  be  necessary  that  he  should  have  been  first 
discharged  out  of  the  asylum  in  order  to  make  that  order 
eflPective.  It  is  said,  indeed,  that  otherwise  the  intention 
of  the  statutes  will  be  defeated,  and  great  injustice  may  be 
done ;  but  there  are  most  stringent  provisions  in  both  acts 
fi>r  the  protection  of  lunatics.  The  bouses  in  which  they 
are  confined  are  to  be  licensed,  and  visited  by  magistrates, 
accompanied  by  a  medical  man,  who  have  power  to  in- 
vestigate into  the  cases,  and  to  discharge  any  person  whom 
they  may  think  to  be  improperly  confined.  It  is  submitted, 
either  that  the  first  order  is  valid,  and  still  subsists,  or  that 
the  second  order  is  a  su£Scient  justification  of  the  detainer; 
and  that  the  Court  will  not,  under  the  circumstances,  order 
the  party  to  be  discharged.  It  is  true  that  the  return,  as  is 
stated  in  BuaheWs  case  (c),  and  in  Com.  Dig.  tit  "  Hab.  Corp.^ 
(£.  2),  must  shew  the  cause  of  commitment  as  well  as  de- 
tamer  ;  but  it  is  in  the  discretion  of  the  Court,  even  where  the 

/(a)  1  A.  &  E.  843.  Sess.  Cases,  p.  360. 

%  1  Car.,  Ham.  &  AUen's  New         (c)  1  Vaugh.  133. 
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1845.  commitment  is  informal,  to  remand  the  party  to  his  former 
J^^  custody,  if  they  think  that  justice  requires  it  In  the  pre- 
Fell.  sent  case,  if  there  were  any  informality  in  the  reton,  the 
Court  would,  on  the  petition  of  the  keeper,  postpone  the 
case,  in  order  to  give  an  opportunity  of  having  it  amended. 
But  it  is  submitted  that  the  return  is  good.  Tlie  first  order 
is  in  the  form  prescribed  by  the  27th  section,  and  given  in 
the  schedule  to  the  act  (B).  It  is  true  that  the  name  of 
Robert  Fell  has  been  erroneously  inserted  as  the  person  by 
whose  order  the  patient  was  to  be  received.  But  this  coold 
have  led  to  no  mistake,  as  it  is  also  subscribed  underneath 
by  the  wife,  Maria  Fell.  As  she  is  stated  to  be  the  wife  of 
the  lunatic,  it  may  be  reasonably  inferred  that  she  was 
living  with  him  at  the  time  of  the  order,  and  that  his  resi- 
dence was  also  her's.  All  that  the  27th  section  of  the 
2  &  3  Wm.  4,  c  107,  requ'ures,  is,  that  there  shall  ^beao 
order,  under  the  hand  of  the  person  by  whose  direction 
such  insane  person  is  sent;"  which  form  shall  contain  oe^ 
tain  particulars.  Those  particulars  are  contained  in  the 
present  order.  This  order  is  still  valid ;  for  the  8  &  9 
Vict  c.  100,  s.  1,  in  repealing  the  former  statutes,  enacts 
that  *^all  orders,  matters,  and  things  which  have  been 
granted,  made,  done,  or  directed  to  be  done  in  pursoance 
of  the  said  repealed  acts  or  any  of  them  shall  be  and 
remain  as  good,  valid,  and  effectual  to  all  intents  and 
purposes  as  if  the  said  repealed  acts  had  not  been  repealed, 
except  so  far  as  such  orders,  matters,  or  things  are  expressly 
made  void  or  affected  by  this  acf  But  even  supposing 
that  the  first  order  were  invalid,  the  second  order  would  act 
as  an  authority  to  the  proprietor  of  the  lunatic  asylnm  for 
keeping  the  lunatic  in  his  custody.  The  2  &  3  Wm.  4| 
c  107,  s.  27,  only  requires  an  order  on  7vc«»tiiy  a  lunatic 
into  an  asylum ;  the  8  &  9  Vict  c.  100,  s.  99,  it  is  sub- 
mitted, renders  an  order  under  this  act  an  authority  for 
detaimnff  a  lunatic  already  in  custody.  As  to  the  objection 
which  has  been  raised  to  the  certificates,  the  rules  of  special 
pleading  are  not  to  be  admitted  in  their  construction.    "The 
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reasons  given  are  such  as  may  fairly  have  contributed  to  1845. 
formiiig  the  opmion  of  the  medical  man  as  to  the  insanity 
of  die  patient.  It  is  not  necessary  that  it  should  appear 
on  die  &ce  of  the  retmm,  that  the  order  was  received  from 
the  party  making  it;  or  that  the  certificates  were  given 
before  the  reception  of  the  Imiatic 

Granger  was  heard  in  reply. 

Pattbboh,  J. — ^I  should  be  very  sorry  to  be  supposed  to 
hold  that  if  a  party  were  improperly  taken  and  confined  in 
a  limatic  asylum,  the  obtaining  an  order  and  medical  cer- 
tificates subsequently  could  be  considered  as  sufficient  to 
justify  his  detainer.     It  is  clear,  I  think,  from  the  language 
of  the  acts,  that  the  order  and  certificates  must  be  obtained 
at  the  time.     The  point  as  to  whether  this  party  is  or  is 
not  a  lanatic,  has  very  properly  not  been  urged ;  and  the 
simple  question  is,  as  to  the  validity  of  the  return.     I 
cannot  think  that  the  last  act  renders  it  necessary,  where  a 
party  has  been  received  into  a  lunatic  asylum,  under  the 
former  act,  that  a  fresh  order  and  certificates  should  be 
obtained  to  justify  his  detainer ;  for  it  would  be  a  fearful 
thing  to  hold  that  all  persons  confined  in  lunatic  asylums 
were  to  be  discharged  by  the  operation  of  the  last  act. 
This  view  is  supported  by  the  language  of  the  99th  section, 
which  justifies  the  detention,  by  the  keeper  of  a  lunatic 
»ylum,  of  any  person  for  whom  he  ^'  shall  receive  or  hiu 
Ttofmed  a  proper  order  in  pursuance  of  this  act,  or  any  of  the 
sud  repealed  acts."     At  the  same  time  I  am  not  surprised 
that  the  parties  should  have  thought  it  necessary  to  obtain 
a  fiiesh  order.     The  question  therefore,  is,  whether  the  first 
order  is  sufficient     It  is  said  that  the  statements  in  the 
return  are  not  sufficiently  connected  together,  so  as  to  shew 
that  Mr.  Fell  was  received  and  detained  under  the  authority 
of  the  order  and  certificates  therein  mentioned.     I  do  not 
think  that  we  ought  to  look  at  a  return  with  the  same 
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1845.        Strictness^  as  if  it  were  a  special  plea.     If  it  reasonably 
J^^J!^""'^    appear  upon  the  face  of  it  that  the  party  is  property  b 
Fell.        custody,  that  is  sufficient     Now,  io  the  present  case,  it 
states,  that  the  person  in  question  was  received  under  the 
2  &  3  Wm.  4,  c.  107,  and  that  the  keeper  of  the  asylum 
did  receive  an  order  and  certificates,  copies  of  which  are 
set  out  in  the  return ;  but  it  is  not  expressly  stated  that 
they  were  received  before  the  reception  of  the  lunatic.    I 
think,  however,  it  is  sufficient  if  they  were  received  at  the 
same  time  with  the  lunatic ;  and  that  they  were  so  received 
I  think  sufficiently  appears  upon  the  face  of  this  retuiiL 
It  is  also  said  that  it  does  not  appear  by  whom  the  order 
and  certificates  were  delivered.     I  do  not  see  the  neces^ty 
for  such  a  statement;  for  I  think  it  sufficiently  appears  that 
the  order  and  certificates  returned,  were  those  under  whidi 
the  lunatic  was  received.     Then  we  come  to  the  question 
whether   the  first  order   and   certificates    are    sofficient 
Now  I  think  there  is  nothing  in  the  objection  that  the 
name  of  Robert  Fell  has  been  inserted  in  the  order  instead 
of  the  wife's  name;  and  considering  that  this  order  was 
lodged  so  long  ago  as  in  1843,  it  is  rather  too  much  to 
come  now  and  object  to  what  is  clearly  a  clerical  error  and 
could  not  have  misled.     I  was  at  first  struck  with  the  ob- 
jection that  the  wife's  place  of  abode  was  not  stated ;  but  I 
think  that  the  residence  stated  in  the  order  may  be  fiurly 
inferred  to  be  that  of  the  wife.     It  is  true  that  it  is  also 
stated  to  be  the  residence  of  the  lunatic  himself;  but  as  the 
person  sending  him  was  his  wife,  I  think  it  must  be  taken 
to  be  her  residence  also.     I  therefore  think  that  this  order 
of  detainer  was  right,  and  that  the  party  is  not  entitled  to 
be  discharged.     These  statutes  were  passed  for  the  benefit 
of  the   public,  and   would  be   rendered   useless  if  such 
technical  objections  were  entertained    I  do  not  say  whether 
if  the  first  order  had  been  bad,  the  second  would  have 
cured  it;   for  it  has  become  unnecessary  to  decide  that 
point;  but  I  would  not  have  it  thought  that  I  consider  the 
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Fell. 


reasons  given  in  the  medical  certificate  to  be  sufficient.  I  iS45. 
am  inclined  to  think  they  are  not ;  but  I  form  my  opinion  jq  ^ 
as  to  the  return  solely  on  the  validity  of  the  first  order. 

Granger.  The  return  does  not  claim  to  detain  the  party 
under  the  first  order.  He  is  therefiMPe  entitled  to  his  difr- 
chaise. 

Patteson^  J. — ^Then  I  will  permit  the  return  to  be 
amended,  if  necessary,  in  this  respect 

Lunatic  remanded. 


Keqina   v.  The  Norwich  and  Brandon  RAiLWAt 

Company. 

1  HIS  was  a  rule  calling  on  the  Norwich  and  Brandon  Br  the  Kor. 
Railway  Company  to  shew  cause  why  a  writ  of  mandamus  BntDdon  Rait^ 
should  not  issue  directed  to  them,  commanding  them  to  T^^^yl^^ 
construct  and  make  a  certain  bridge,  for  carrying  the  rail-  c  15,  (local, 
way  over  the  river  Tare^  at  the  hamlet  of  Lakenham^  in  the  public)  s.  221, 
county  of  the  city  of  Norwich,  so  and  in  such  manner  as  to  ^ereOTT-*"^ 
leave  the  same  width  of  water-way  under  the  same  as  powered  to 

«r  1  /•  -rfc    f  uomA  and 

existed  at  the  time  of  the  passing  of  the  act  of  Parliament  repair  a  bridge 
of  the  seventh  year  of  the  reign  of  her  present  Majesty,  riTer,\^piitf 

a  certain  heigbt 
above  the 
witeT)  and  a  oertain  widtb  of  water-way.  They  bad  proceeded  in  the  construction  of  the  bridffe, 
leaiing  a  less  width  and  heighth  than  prescribed ;  whereupon  the  proprietors  of  a  mill  on  tlie 
river  whose  flow  of  water  was  injured  thereby,  wrote  requiring  them  to  make  it  of  the  width 
umI  heighth  prescribed  by  the  act.  To  this  the  solicitors  of  the  railway  company  replied  that 
the  company  would  make  it  of  the  required  height,  but  as  to  the  other  matter  referred  to  in  the 
letter,  they  were  instructed  to  accept  service  of  any  process  which  the  parties  might  think 
proper  to  issue.  A  second,  and  then  a  third  letter  were  written  requiring  compliance,  to  which 
the  eonpaay  returned  no  answer.  It  however  appeared  that  the  company  had  since  proceeded 
to  mske  some  of  the  alterations  required :  Hdd^  that  under  these  ciroumstanccs,  there  had  been 
a  suffideDt  refusal  to  warrant  the  issuing  a  mandamus. 

The  same  section  which  empowered  the  company  to  build  and  repair  the  bridge,  enacted 
that  hk  the  event  of  the  bridge  not  being  built,  maintained  and  repaired,  it  should  be  lawful  for 
the  owner  of  adjoining  lands  to  do  so,  and  for  a  justice  of  the  peace  to  order  the  company  to 
pa^  him  the  expenses  of  so  doing :  HtM^  that  the  parties  were  not  compelled  to  take  ihe  course 
pemisd  out  by  this  section ;  but  might  proceed  by  mandamus. 

VOL.  in.  c  c  n.  &  u 
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1845.        intituled  ''  An  Act  for  making  a  Railway  from  Norwich  to 
Rbgina       Brandon,  with  a  branch  to  Thetford,"  (7  Vict  c  15,  local, 
^  ^'^         personal,  and  public,)  at  the  point  where  the  sud  river  is 
and         crossed  by  the  said  bridge. 
RiULWAY  Co.       The  affidavits  on  which  the  rule  nisi  was  obtained,  stated 
that  a  certain  mill,  called  the  Lakenham  Yam  Mill,  situated 
at  Lakenham,  had  belonged  to  one  E.  W.  Trafford,  Esq., 
who  had  demised  it  to  the  Norwich  Union  Life  Insurance 
Society,  at  whose  instance  the  application  was  made ;  that 
the  Railway  Company  had  commenced  in  August,  1844, 
to  build  a  bridge  over  the  river  about  a  thousand  yards 
from  the  mill,  but  without  giving  the  Insurance  Society 
any  intimation  of  their  intention;    that  on  the  10th   of 
September,  in  that  year,  the  directors  of  the  Insurance 
Society  ascertained  that    the   bridge   was    supported    by 
twenty-eight  piles,   each    about    thirteen    inches  square, 
driven  into  the  river  and  standing  in  eight  lines  across  the 
water-way ;  and  that  the  longitudinal  beams  of  the  bridge 
were  fixed  so  as  to  leave  a  height,  of  three  feet  ten  inches 
only  above  the  ordinary  sur&oe  of  the  water :  whereas  the  act 
of  Parliament  required  five  feet,  and  the  same  width  of  water- 
way as  before.   That  they  immediatdy  cansed  a  notice  to  be 
served  upon  the  Railway  Company,  requiring  them  to  con- 
struct the  bridge  so  and  in  such  a  manner  as.  to  leave  the 
same  width  of  water-way  under  the  said  bridge,  as  at  the 
time  of  the  passing  of  the  said  act  existed  at  the  point 
where  the  river  was  crossed  by  the  railway,  and  so  and  in 
such  manner  as  that  there  should  be  at  all  times  a  dear 
height  of  five  feet  above  the  ordinary  level,  or  usual  water- 
mark of  the  river  under  such  bridge,  for  the  passage  of 
boats ;  that  they  also  gave  notice  to  the  Railway  Company 
that  the  piles  and  timber  placed  across  the  river  were  an 
impediment  to  the  free  and  regular  passage  of  the  water  to 
their  mills,  and  diminished  the  accustomed  width  of  water- 
way, and  did  not  leave  a  clear  height  of  five  feet  above  the 
level  of  the  river.     That  an  answer  was  received  on  the 
2 1st  of  September,  firom   the   solicitor    to  the   Railway 
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Company,  who,  in  acknowledging  the  receipt  of  the  fore*        1845. 

going  notice,  stated  that  it  was  the  intention  of  the  RaUway     "T^^J 

Company  to  form  the  bridge  in  such  a  manner  as  to  leave  »• 

the  clear  height  of  five  feet  above  the  ordinary  level  or         and 

usnal  water-mark  of  the  river  under  such  bridge ;  and  as  to   RAjtwA^Cdi 

the  other  matters  referred  to  in  the  notice,  that  they  were 

instructed   to  receive  any  process  which  the  Insurance 

Society  might  think  proper  to  institute  in  respect  thereof. 

That  on  the  25th  of  September,  the  Insurance  Society 

again  wrote  to  the  soUcitor  of  the  Railway  Company,  and 

stated  that  they  were  not  satisfied  vrith  the  bridge  being 

made  so  as  to  leave  five  feet  clear  height  above  the  ordinary 

level  of  the  bridge,  unless  the  same  width  of  water-way 

were  left  under  the  bridge  as  existed  at  the  time  of  the 

{MSBiiig  of  the  act;  and  that  they  insisted  on  the  bridge 

being  made  according  to  the  letter  and  meaning  of  the  act 

in  every  respect.    That  no  notice  being  taken  of  this  letter, 

the  Insurance  Society  agun  wrote  to  the  solicitor  of  the 

Railway  Company  on  the  2l8t  of  October,  stating,  that 

although  the  Railway  Company  had  altered  the  bridge,  so 

&r  as  related  to  the  height  above  the  level  water,  the  width 

remained  the  same,  and  the  impediment  to  the  firee  flow  of 

water  and  passage  of  boats,  by  reason  of  the  piles  and 

timber  driven  into  the  water,  continued;  and  requesting  to 

know  whether  the  Rtulway  Company  meant  to  alter  the 

woiks  in  these  respects,  or  to  try  the  question  as  they  then 

stood.    That  no  reply  whatever  had  been  received. 

A  rule  nisi  for  a  mandamus  was  obtained  in  Michaelmas 
Term,  1844. 

The  affidavits,  in  answer  (a),  stated,  that  instructions  had 
been  given  by  the  Railway  Company  to  their  engineer,  in 
October,  1844,  to  widen  the  river  at  and  under  the  site  of 
the  bridge,  by  a  cutting  on  the  west  side  thereof,  to  be  laid 
into  and  united  with  the  original  stream,  and  to  be  of  the 

(«)  The  nile  was  enlarged,  and  the  affidavits  in  answer  filed  in 
Hilary  Term,  1S45. 

c  c  2 
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1845.       average  depth  of  six  feet,  and  of  the  width  of  fifty  feet  on 

^"^^[^1^^^    the  north  side  of  the  bridge,  and  increasing  to  sixty-six 

»•  feet  on  the  south  side,  and  continued  on  each  side  of  the 

and         bridge,  so  as  to  join  the  original  banks  of  the  stream  without 

Raxlwa?Co.  onaking  any  angle ;  that  some  delay  had  occurred  firom  a 

difficulty  in  obtaining  materials  and  some  other  caoses; 

that  the  works  for  widening  the  river  were  b^an  on  the 

27th  of  October,  but  were  stopped  early  in  November,  in 

consequence  of  the  floods  in  the  river  which  had  then 

begun  ;  that  they  were  prepared  to  continue  the  same,  and 

were  only  waiting  till  the  weather  and  the  state  of  the 

water  would  permit,  which  they  would  not  at  that  time; 

and  that  the  tenant  of  the  mill  had  been  informed  of  the 

Railway  Company's  intention  to  widen  the  river,  when  the 

instructions  were  given  to  their  engineers,  and  before  they 

were  commenced. 

Crurdon  now  shewed  cause.  The  Court,  it  is  submitted, 
will  not  grant  a  mandamus  to  a  public  body  to  perfiMm 
an  act,  unless  there  has  been  a  direct  refusal  by  them  to 
do  it,  or  there  has  been  such  conduct  on  their  part  at 
is  equivalent  to  a  direct  refusal;  Bex  v.  Breeknoek  and 
Abergavenny  Canal  Company  (a) ;  Bex  v.  7%^  Wilts,  tmd 
Berks.  Canal  Company  {b\  In  Begina  v.  The  Bristol  and 
Exeter  Bailway  Company  (c\  the  Court  refused  to  gnuot 
a  mandamus  when  no  direct  refusal  appeared^  althoagh 
the  Company  there  had  only  a  limited  time  within  which 
to  perform  the  works  by  the  terms  of  their  act,  and  that 
time  had  expired.  Here  there  has  been  no  direct  refbsal 
in  terms ;  and  the  Court  cannot  infer  one,  as  the  affidaTits 
shew  that  in  point  of  fact  the  Company  did  comply  with 
the  requisitions  stated  in  the  notice  of  the  Insurance 
Society,  until  they  were  prevented  from  proceeding  further 
by  the  advanced  period  of  the  year  and  the  state  of  the 

/  (a)  3  A.  &  E.  217;  S.  C.  4  N.      &  M.  344. 
&  M.  871.  /(c)  4  a  B.  162;  a  C.  3  O.  & 

v/  (*)  3  A.  &  E.  477 ;  S.  C.  5  N.      D.  384. 
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weather.     There  is,   however,  a  further    answer    to   the        1845. 
present  rule.     By  the  241st  section  of  the  act  (a),  in  the     ^^"^[^^j^ 
case  of  the  bridge  not  being  properly  built,  according  to  »• 

the  true  intent  and  meaning  of  the  act,  another  remedy  is  and 

given,  by  application  to  a  justice  of  the  peace,  who  is  RaiIwayCo. 
aathorized  to  grant  an  order  to  the  party  to  make  the 
bridge,  the  expenses  of  which  are  to  be  borne  by  the 
Railway  Company.  The  act  having  pointed  out  a  specific 
legal  remedy,  the  party  is  bound  to  pursue  it,  and  cannot 
come  to  this  Court  for  a  mapdamus.  Besides,  by  section 
242  (J),  the  Company  may  alter  the  course  of  any  river, 


(a)  Sect.  241.  It  was  enacted, 
'*tbat  in  making  the  said  ndliray 
tfanmgli  the  estate  of  the  said 
B.  W.  Trafford,  Esqr.,  in  the 
parish  or  hamlet  of  Liakenham, 
the  said  company  shall"  (make 
certain  ditches,  and  lay  down  a 
certain  tonnel),  and  "  constmct  or 
cause  to  be  eonstmcted,  and  for 
eter  keep  in  repair  the  bridge 
fiv  carrying  the  railway  over  the 
■lid  river/*  (the  river  Yare)  "  so 
u  to  leave  the  same  width  of 
viter-way  under  the  same  as  at 
present  exists,  at  the  point  where 
the  said  river  will  be  crossed, 
snd  so  that  there  shall  be  at  all 
times  a  clear  height  of  five  feet 
above  the  ordinary  level  or  usual 
water  mark  of  the  said  river  under 
snch  bridge  for  the  passage  of 
boats;  and  if  at  any  time  after 
notice  in  writing  shall  be  given 
to  the  said  company  by  or  on 
tbe  behalf  of  any  owner  or  occu- 
pier of  lands  adjoining  or 
lying  near  to  the  said  railway 
thst  the  said  ditches  or  the  said 
tunnel  or  bridge«or  any  of  them, 
or  any  part  thereof,  are  or  is  not 
made,  cleansed,  maintained  and 
r«pured,  according  to  the  true 


intent  and  meaning  of  this  act, 
it  shall  be  lawful  for  any  such 
owner  or  occupier,  from  time  to 
time  as  often  as  there  shall  be 
occasion,  to  apply  for  and  obtain 
an  order  in  writing  from  any  one 
or  more  justice  or  justices  of  the 
peace  for  the  city  of  Norwich  and 
county  of  the  same  city,  and  the 
said  justice  or  justices  is  and  are 
hereby  authorized  and  required, 
at  his  or  their  discretion,  to  grant 
such  orders  as  aforesaid,  enabling 
such  person  to  make,  cleanse, 
and  repair  such  ditches,  tunnel, 
and  bridge  accordingly ;  and  the 
reasonable  expenses  thereof  (to  be 
ascertained  by  the  said  justice  or 
justices)  shall  be  defrayed  by  the 
said  company;  and  in  case  of 
neglect  or  refusal  to  satisfy  and 
defray  such  expenses  for  the 
space  of  fourteen  days  after  de- 
mand thereof  made  upon  the 
said  company,  such  expenses 
shall  and  may  be  recovered  and 
levied  by  such  owner  or  owners, 
occupier  or  occupiers,  in  such 
manner  as  any  other  money  is 
by  this  act  directed  to  be  recovered  * 
from  the  said  company." 
(6)  Sect.    242    enacts,  "that. 
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1845.       not  a  navigable  one  (which  this  is  not),  and  if  any  danu^ 
^^,j,^      be  committed  in  so  doing,  compensation  most  be  sought  in 
„  •'  the  manner  pointed  out  by  the  act 

NOBWICH  "^ 

and 

Railwa^Co.       '^®  SoUeUor  General  (with  whom  was  Cleasby),  in  sup- 
port of  the  rule.     It  is  submitted  that  the  conduct  of  the 
Railway  Company  is  equivalent  to  a  direct  reiusal.   By 
their  letter  of  the  21st  of  September,  they  say  they  are 
willing  to  comply  with  the  requisitions  of  the  Lisuranoe 
Society  so  far  as  regard  the  height  of  water;  but  that  as 
to  the  rest,   they  are  ready  to  accept  any  process  the 
Insurance  Society  may  think  proper  to  institute  against 
them.     This,   it  is  submitted,   is  equivalent  to  a  direct 
refusal ;    especially  when  coupled  with  their  silence  with 
respect  to  the  two  subsequent  letters  which  were  sent  to 
them,  demanding  compliance  with  the  terms  of  the  act,  as 
regarded  the  width  of  water-way.    In  Rexy.  The  Wiltshire 
and  Berkshire  Canal  Company  (a),  the  demand  seems  to  have 
been  made  on  the  wrong  party ;    and  in  Segina  v.  The 
Bristol  and  Exeter  Raihoay  Company  (A),  the  opportunity 
was  not  afforded  the  Company  of  exercising  the  option 

subject  to  the  provisions  and  re-  the  level  of  any  such  nnn  or 

strictions  contained  in  this  act,  streams,  roads,  streets,  or  vaySi 

it  shall  be  lawful  for  the  company,  in  order  the  more  convemently  to 

for  the  purpose  of  constructing  carry  the  same  over  or  under  or 

the  railway,  to  execute"  (amongst  by  the  side  of  the  railway,  as  they 

others)  "tiie  following  works:" —  may  think  proper  :''—"proTi^ed 

"  They  may  alter  the  course  of  always,  that  in  the  exercise  of 

any  rivers  not  navigable,  canals,  the   powers  hereby  granted  the 

brooks,  streams,  or  watercourses,  company  shall  do  as  little  damage 

and  of  any  branches  of  navigable  as  can  be,  and  shall  make  foil 

rivers,  such  branches  not  being  satisfaction,    in   manner  herein 

themselves   navigable,  if  neces-  provided,  to  all  parties  interested 

sary,  for  constructing  and  main-  for  all  damages  bythemsuataioed 

taining   tunnels,   bridges,    pas-  by  reason  of  the  exercise  of  each 

sages,  or  other  works   over  or  powers." 

under  the  same ;  and  divert  or  /^  (a)  3  A.  &  E.  477 ;  8.  C  5  N- 

alter,  as  well  temporarily  as  per-  &  M.  344. 

manently,  the  course  of  any  such  ^  (b)  4  Q.  B.  162 ;  S.  C.  3  G.  & 

rivers  or  streams  of  water,  roads,  D.  384. 
streets,  or  ways,  or  raise  or  sink 
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which  the  act  gave  diem,  of  altering  the  work  themselves.       1845. 

It  18  left  in  uncertainty,  on  the  affidavits  of  the  Company,    ^"r^^JJ^ 

whether  even  had  they  ffone  on  with  the  works  described      .,  »• 

in  October,   they  wonid  have  completed  the   bridge  as         and 

required  by  the  act    They  ought  to  have  sworn  that  by  Railwa?Co. 

means  of  the  works  the  water-wny  would  be  left  in  the 

nme  state  as  at  the  passing  of  the  act.     They  refuse  to 

mswer  the  letters  of  the  Insurance  Society ;  and  now  rely 

on  having  complied  with  their  terms.     If  the  works  are 

bring  properly  carried  out,  that  will  be  an  answer  on  the 

retom.     As  to  the  objection  that  another  remedy  is  given 

by  the  241st  section,  it  is  clear  that  that  section  does  not 

apply  to  a  case  like  the  present,  where  the  object  is  to 

prevent    the   Company  from    improperly  constructing  a 

bridge,  not  to  enable   the  party  to  build  one  himself. 

[PaUesonf  J. — The  statute  does  not  say  that  the  justices 

shall  have  power  to  order  the  Company   to   build   the 

bridge.     It  would  be  very  hard  if  a  party  were  confined 

to  the  remedy  of  pulling  down  the  bridge  and  building 

op  a  new  one.]     As  to  section  242,  it  is  impossible  to 

aigue  that  it  applies  to  the  bridge  expressly  mentioned  in 

the  preceding  section.     [They  were  then  stopped]. 

Patteson,  J. — I  do  not  wish  to  express  any  opinion  as  to 
what  the  words  ^'  so  as  to  leave  the  same  width  of  water- 
way under  the  same^  mean — whether  they  mean  that  the 
Company  should  throw  a  single  arch  over  the  river,  so  as 
to  leave  the  channel  untouched,  or  that  they  may  widen 
the  river  and  put  piers  in  the  middle,  so  as  ultimately  to 
leave  the  same  width.     I  am,  however,  of  opinion  that  this 
rule  must  be  made  absolute,  and  for  this  reason.    Here  is  a 
letter  written  by  the  solicitors  of  the  Railway  Company,  in 
answer  to  a  letter  from  the  Insurance  Society,  which  makes 
two  complaints;    with  the   first  of  which   they  say   the 
Rdlway  Cotnpany  will  comply,  but  as  to  the  other  com- 
plaiDt,  they  say  they  are  instructed  to  accept  service  of  any 
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1846,       process  which  the  InsuraDce  Company  may  think  proper  to 

^"^^^J^    bring  against  them.    If  the  latter  part  of  that  letter  is  not  t 

^'  refusal  by  the  Company,  I  confess  I  am  at  a  lom  to  know 

and         what  is  to  be  considered  as  a  refusal     No  doubt  some- 

R^lwayCo,  Aing  is  afterwards  done  by  the  Railway  Company  towards 

removing  the  obstruction ;  but  then  two  other  letters  are 

sent  to  them  by  the  Insurance  Society,  to  which  they  make 

no  reply.     If  these  Companies  will  take  upon  theniBebes 

to  treat  parties  with  so  little  respect,  they  must  take  the 

consequences  upon  themselves,  and  I  cannot  asmst  thenL 

The  rule  will,  therefore,  be  absolute. 

Rule  absolute. 


Verbist  v.  De  Ketseb. 

To  a  declan-     A  SSUMPSIT  affainst  the  defendant  as  acceptor  of  a  bill  of 

tion  in  as-  ^  *  , 

smnpsit  for  exchange  for  5/.  68.  6dl,  drawn  by  one  L.  Le.  Paige  ooiana 
money  p^d,  accepted  by  the  defendant  at  six  months,  and  indorsed  by  Le 
""In  a^wJi^r  ^**8®  ^  ^^^  plaintiff,  with  counts  for  money  lent,  monej 
stated,  the        paid,  and  money  due  on  an  account  stated. 

defendant,  ,  •       li 

who  was  under  The  defendant,  being  under  terms  to  plead  issuablj, 
Susiw,  ^  *  obtained  a  rule  of  Court,  under  a  Judge's  order,  for  leave 
pleaded,  to  plead  as  foUows : 

amongst  other  ^ 

pleas,  as  to.  &c..      To  the  first  count,  payment  of  5£  17*.  8i  into  Court 

parcel,  &c., 
accord  and 
satisfaction, 
by  an  agree- 


To  the  residue  of  the  declaration :  first,  non-assumpsit 


exceeded  fiL  per  cent.     The  plaintiff  having  signed  judgment,  as  for  want  of  a  plea,  SM,  thik 
theplea  was  an  issuable  plea  within  the  terms  of  pleading  issuably. 

The  declaration  contained  a  count  on  a  bill  of  exchange.  The  defendant  paid  money  into 
Court  thereon,  and  pleaded  to  the  residue  of  declaration  as  abore.  The  fdaintiff  ha?iD^  ^^^T*!^ 
the  monej  out  of  Court,  Jfeld,  on  its  being  olgected  that  such  acceptance  was  a  waiTsr  oi  tbs 
olijection  to  other  pleas  as  non  issuable,  that  it  was  no  snch  waiver. 
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Seoondlj,  as  to  186/«  16«.  9^,  parcel  of  the  residue ;        1845. 
•oconi«,d8ati«&ction.  by  agreement  by  the  plaintiff  to  give    "l^^ 
time,  in  consideration  ofthe  defendant's  undertaking  to  repay        ^* 
the  principal  as  soon  as  his  means  would  enable  him,  and  to 
pay  interest  at  5L  per  cent  in  the  meantime. 

Thirdly,  as  to  the  same  sum,  accord  and  satis&ction  by 
another  agreement  to  the  same  effect,  in  consideration  of  the 
defendant's  undertaking  to  pay  4«.  a  week  for  interest  until 
repayment  of  principal,  and  to  repay  principal  as  soon  as 
his  means  would  enable  him ;  with  an  averment  that  the 
said  rate  of  interest  was  different  from,  and  exceeded  5L 
percent. 

Fourthly,  as  to  the  same  sum,  accord  and  satis&ction  by 
another  agreement  to  the  same  effect,  in  consideration  of  the 
defendant's  undertaking  to  pay  interest  at  5L  per  cent,  and 
repay  the  principal  as  soon  as  his  means  would  enable  him, 
and,  in  the  meantime,  to  advance  and  pay,  on  account  of 
such  mterest  and  of  the  principal  respectively,  4«.  a  weeL 

The  defendant  delivered  pleas  accordingly,  and,  among 
the  rest,  the  following  second  plea  to  part  of  the  residue  of 
the  declaration : 

^' And  for  a  further  plea  in  this  behalf,  as  to  the  sum  of 
IS6L  I6s,  d^d.,  parcel  of  the  said  money  mentioned  in  the 
aaid  residue  of  the  said  declaration,  over  and  above  the  said 
fint  count  thereof,  the  defendant  says,  that  after  the  said 
supposed  causes  of  action  in  the  said  residue  of  the  said 
declaration  mentioned,  as  to  the  said  sum  of  186/.  16«.  9^., 
psrcel,  &c.,  had  accrued,  and  after  the  making  of  the  said 
supposed  promises  by  the  defendant  in  that  behalf  therein 
also  mentioned,  to  wit,  on  the  24th  day  of  May,  a.  d.  1843, 
an  account  in  writing  was  had  and  stated  by  and  between 
the  plaintiff  and  the  defendant,  of  and  concerning  the  said 
supposed  causes  of  action  in  the  said  residue  of  the  said 
declaration  mentioned,  as  to  the  said  sum  of  186iL  16«.  9^., 
paiPcel,  &C.,  and  it  was  then  therein  and  thereby  acknow- 
ledged by  the  plaintiff,   that  he,  the  said  plaintiff,  had 
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1845.       adranced  and  paid  the  same  for  the  defendant  for  die 
VaaiuT      purpose  of  establishing  him  in  the  business  of  an  hotel  and 

_   ^  coflee-hoose.     And  the  defendant  in  fact  further  sajB,  diat 

Db  Kbysea. 

thereupon  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  it  was  agreed  by  and  between  the  plaintiff  and 
the  defendant  as  follows,  that  is  to  say,  that  in  consideration 
of  the  premises,  and  of  the  forbearance  by  the  pkintiff  as 
hereinafter  in  this  plea  mentioned,  he,  the  delendant, 
thereby  then,  at  the  request  of  the  plaintiff,  promised  and 
agreed,  to  and  with  the  plaintiff,  to  pay  him  nUerest  on  Ae 
said  sum  of  IS6L  I6s.  9^,  at  the  rate  of  5L  per  cent,  per 
annum^  and  to  repay  the  said  sum  of  1S6L  16«.  9^$  iodue 
from  him,  the  said  defendant,  to  the  plaint^,  as  soon  at  the 
defendants  means  should  enable  him  to  do  so.  And  be,  the 
said  plaintiff,  thereby  then,  in  consideration  of  the  premises, 
at  the  request  of  the  defendant,  promised  and  agreed,  to 
and  with  the  defendant,  that  in  the  mean  time,  and  until 
the  defendant^  means  would  enable  him  to  repay  the  said 
sum  of  1862.  I6s.  9^d,  so  due  from  him  to  the  plaintiff  as 
aforesaid,  he,  the  said  plaintiff,  should  and  would  forbear 
and  give  day  of  payment  of  the  said  sum  of  1862.  16^  9^i 
to  the  defendant  And  the  defendant  in  fact  ftirther  sajs, 
that  he  then  made  and  entered  into  the  said  agreement  on 
his  part,  and  promised  and  agreed  as  in  this  plea  in  that 
behalf  above  mentioned,  in  ftdl  satisfoction  and  diflchai]ge 
of  the  said  supposed  causes  of  action  in  the  said  residue  of 
the  said  declaration  mentioned,  as  to  the  said  sum  of 
186L  16^.  did.,  parcel,  &c,  and  of  the  said  supposed 
promises  by  the  defendant  in  that  behalf  therein  also 
m^itioned.  And  he,  the  said  plaintiff,  then  accepted  and 
receiyed,  of  and  from  the  defendant,  the  said  making  and 
entering  into  the  said  agreement  on  his  part,  and  his  said 
last  mentioned  promise  and  agreement  respectivelyt  ic  foU 
satis&ction  and  disdiaige  of  the  said  supposed  causes  of 
action  in  the  said  residue  of  the  said  declaration  mentioned, 
as  to  the  said  sum  of  186L  16s.  d^d.,  parcel,  &c.,  and  of  the 
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id  suppofied  promises  by  the  defendant  in  that  behalf  1845. 
therein  also  mentioned*  And  the  defendant  in  fact  further  verbist 
says,  that  he  wholly  laid  out  and  expended  the  said  sum  of 
186L  16s.  9^,  in  and  about  the  establishing  of  him,  the 
said  defendant,  in  the  said  business  of  an  hotel  and  co£Pee- 
house.  And  the  defendant  in  fact  further  says,  that  from 
the  time  of  mdhing  the  said  agreement  in  this  pka  above 
mentioned^  up  to  the  commencement  of  this  suit,  he,  the 
defendant,  paid  to  the  plaintiff^  interest  on  the  said  sum  of 
\%6L  16«.  9^,  at  the  rate  of  6L  per  cent.,  per  annum, 
oecording  to  the  tenor  and  effect  of  the  said  agreement  on  his, 
tie  said  defendants  part,  and  of  his,  the  said  defendant's 
said  promise  and  agreement  in  this  plea  in  that  behalf  above 
mentioned,  and  hath  been  always  ready  and  willing  to 
perform  and  fulfil  the  said  agreement  on  his  part,  and  his 
said  promise  and  agreement  in  this  plea  in  that  behalf  above 
mentioned,  in  all  other  things  on  his  part  to  be  performed 
and  ftdfiUed.  And  the  defendant  in  fiict  further  says,  that 
his  means  had  not,  up  to  the  commencement  of  this  suit, 
nor  bave  they  since  hitherto  in  any  way  enabled  him,  the 
defendant,  to  repay  the  said  sum  of  186/.  16«.  9^,  so  due 
firom  him  to  the  plaintiff  as  aforesaid,  or  any  part  thereof; 
of  all  which  said  several  premises  the  plaintiff  always,  up 
to  and  at  the  time  of  the  commencement  of  this  suit,  had 


notice/ 


The  third  plea  to  the  same  part  of  the  residue  of  the 

declaration  was  like  the  second,  but  varied  from  it  in  stating 

the  agreement  and  promise  to  be,  instead  of  the  passage 

above  {Hinted  in  italics,  to  pay  the  plaintiff  **As,  in  each  and 

every  week  for  interest  on  the  said  sum  of  186 JL  I6s.  9^., 

beginning  on  Saturday  then  next,  to  wit,  on  the  27th  day 

of  May,  in  the  year  last  aforesaid,  and  to  repay  the  said 

8om  of  I86f.  16i.  9i<2.,  so  due  from  him  the  said  defendant 

to  the  plaintiff,  as  soon  as  the  defendant's  means  should 

enable  him  to  do  so.''     The  averment  of  performance 

followed  the  difference  of  the  promise  alleged.    And  the 

plea  concluded  with  an  averment  **  that  the  interest  agreed 
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1845.  for  and  paid  was  interest  at  a  rate  different  from  and  &r 
Vsuxra  exceeding  the  rate  of  interest  at  6L  per  cent  per  annum." 
^   J*'  The  fourth  plea  to  the  residue  of  the  declaration  was 

also  like  the  second,  but  varied  from  it  in  stating  the  agree- 
ment and  promise  as  follows,  instead  of  the  said  passage 
printed  in  itaKcs,  viz.  to  pay  the  pldntiff  ^'  interest  on  this 
sum  of  186iL  IBs.  9^.,  at  the  rate  of  5L  per  cent,  per 
annum,  and  to  repay  the  said  sum  of  186/L  16«.  9^dL, 
so  due  from  him,  the  said  defendant,  to  the  plaintiff,  as 
soon  as  the  defendant's  means  should  enable  him  to  do  so^ 
and,  in  the  meantime,  to  advance  and  pay  to  the  plaintifl^ 
on  account  of  the  sidd  last  mentioned  interest,  and  of  the 
said  sum  of  1862.  16«.  9^,  respectively,  4«.  in  each  and 
every  week,  beginning  on  Saturday  then  next,  to  wit,  on 
the  said  27th  day  of  May,  in  the  year  aforesaid."  The 
averment  of  performance  corresponded  with  the  diflferenoe 
of  the  promise  alleged. 

The  plaintiff  accepted  the  sum  paid  into  Court  in  satis- 
fiiction  of  the  causes  of  action  mentioned  in  the  first  count 
to  which  it  was  pleaded ;  and  signed  judgment  as  to  the 
residue  of  the  declaration  as  for  want  of  a  plea. 

A  rule  having  been  obtained  to  shew  cause  why  the 
judgment  so  signed  should  not  be  set  aside  for  irregularity, 
with  costs, 

Bmnll  shewed  cause.  These  pleas  are  not  issuable  within 
the  meaning  of  the  terms  of  pleading  issuably;  and  are 
obviously  framed  with  a  view  of  inviting  a  demurrer.  The 
second  plea  to  the  residue  of  the  declaration  professes  to  be 
a  plea  of  accord  and  satisfisK^tion,  by  an  agreement  to  give 
time,  in  consideration  of  a  promise  to  pay  the  debt,  with 
interest  on  it ;  but  it  does  not  state  from  what  time  the 
interest  is  to  be  paid,  or  up  to  what  period,  and,  therefore, 
is  bad,  as  not  stating  the  consideration  with  sufficient 
certainty.  The  third  plea  is,  however,  clearly  bad.  The 
same  objection  applies,  that  it  does  not  state  up  to  what 
period  interest  is  paid ;  but  it  is  open  to  this  further,  and. 
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it  18  apprehended,  &tal  objection,  that  it  discloses  two       1845. 
gronnds  of  defence ;  the  one  an  agreement  in  accord  and      y^^l^j^ 
satis&ction ;  the  other  a  defence  under  the  usury  laws.     It  »• 

is,  therefore,  impossible  for  the  defendant  to  take  issue  on 
this  plea,  for  if  he  deny  the  agreement,  the  defendant  may 
idj  on  the  defence  of  usury ;  and  if  he  deny  that  portion 
of  it  averring  usury,  the  defendant  may  rely  on  the  agree- 
ment in  accord  and  satisfaction.  Neither  do  the  pleas 
correspond  with  the  abstract  given ;  and  the  defendant  is, 
therefore,  in  the  condition  of  a  party  pleading  several  pleas 
without  leave  of  a  Judge,  and  the  plaintiff  is  at  liberty  to 
sigii  judgment ;  R^.  Gen.,  Hilary  Term,  2  Wm.  4,  r.  34* 
It  cannot  be  contended  that  the  plainti£P,  by  accepting  the 
sum  paid  into  Court,  has  waived  his  right  to  sign  judgment, 
for  the  payment  into  Court  is  in  respect  of  the  causes  of 
action  in  the  first  count  only;  and  the  plaintiff  has  signed 
judgment  as  to  the  causes  of  action  in  the  residue  of  the 
declaration,  which  remain  unanswered,  if  these  pleas  are, 
as  it  is  submitted,  not  issuable. 

White,  in  support  of  the  rule.     First,  as  to  the  waiver,  it 

is  submitted,  that  the  plaintiff,  by  accepting  the  money 

paid  in  on  one  of  the  pleas,  has  accepted  the  pleas  generally, 

and,  therefore,  could  not  sign  judgment  (a).   [Patteson,  J. — 

There  is  nothing  in  that  objection.    You  cannot  contend 

that  the  plaintiff,  by  accepting  the  payment  you  offer  as 

damages  for  his  causes  of  action  in  the  first  count,  thereby 

admits  that  you  have  offered  any  sufficient  answer  to  the 

residue  of  the   declaration.     The  plea  of  payment  into 

Court  is  unlike  any  other  plea.]     Then  with  respect  to  the 

objection,  that  these  pleas  do  not  correspond  with  the 

abstract ;  it  is  not  essential  that  the  abstract  should  contain 

all  the  focts  mentioned  in  the  plea ;  it  is  sufficient  if  it 

•  (a)  See  TroU  v.  Smith,  9  M.  &  S.  C.  8  Scott,  N.  R.  364 ;  7  M. 
W.766 ;  S.  C.2  Dowl.  278,  N.  S.  &  G.  646$  Scott  r.  Watmm,  mU$, 
SimdT.  Carey,  aUe,  vol.  2,  p.  270;     p.  208. 
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1845.  diBclose  the  substantial  defence  in  the  plea.  The  Tuk  of 
Trinity  Term,  1  Wm.  4,  r.  13,  under  which  the  abstract  is 
furnished,  only  requires,  that  the  rule  to  plead  several 
matters  **  shall  be  drawn  up  on  a  Judge's  order,  to  be  made 
upon  a  summons,  accompanied  by  a  short  abstract  or 
statement  of  the  intended  pleas,  avowries,  or  cognizances." 
[PatUton^  J. — ^I  think  these  pleas  sufficiently  correspond 
with  the  abstract  given  of  them.]  It  is  submitted  &rdier, 
that  these  pleas  are  strictly  issuable  pleas  within  the  terms 
of  the  Judge's  order  to  that  effect.  The  objection  as  to 
duplicity  in  the  third  plea  to  the  residue  really  amounts  to 
nothing.  The  plea  does  not  rest  the  defence  on  usmy, 
but  on  accord  and  satisfiiction,  by  entering  into  a  special 
agreement,  founded  on  a  valid  consideration.  Indeed,  the 
statute  2  &  3  Vict  &  37,  takes  away  all  reason  from  the 
plaintiff  for  apprehending  a  defence  under  the  old  usury  laws. 
And  Griffiths  v.  Otoen  (a),  is  a  direct  authority  that  an 
agreement  may  wefl  be  pleaded  in  an  action,  like  the 
present,  as  accepted  in  accord  and  satisfaction.  In  that 
case.  Pollock^  C.  B.,  in  delivering  his  judgment,  says,  '^  The 
present  plea  is  in  efiect  an  attempt  to  extend  to  other  causes 
of  action  the  rule  which  applies  merely  to  money  demands. 
To  an  action  for  a  money  demand  the  debtor  may  plead  pay- 
ment, and  therefore  ought  to  be  allowed  also  to  plead  anything 
which  is  equivalent  to  payment,  and  which  the  parties  at 
the  time  agreed  should  be  considered  as  payment"  K  Uie 
subject'-matter  of  these  pleas  be  true,  the  defendant  could 
not  plead,  so  as  to  avail  himself  of  his  defences,  in  any 
other  way.  [Po^emm,  J. — ^I  do  not  see  the  object  of  Uie 
averment  in  the  fourth  plea,  that  the  rate  ci  interest 
exceeded  &l  per  cent.]  That  averment  was  introduced  in 
order  to  shew  a  benefit  conferred  on  the  plaintiff  by  the 
agreement,  which,  it  is  apprehended,  may  be  necessary  to 

y{a)  13  M.  &  W.  68  ;    S.  C.      tioned  Swears  v.  WtOs,  I  Eap. 
ante,  vol.  2,  p.  190.     WkUe,  on      317,  and    Sard    v.    Biuiies,    4      ^ 
moving  for  his  role,  had  men-      Dowl.  743;  S.  C.  1  M.&  W.  153. 
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make  a  plea  of  acoord  and  sadsfaetion  valid.  Without 
the  areriDeiity  the  plea  might  not  have  disclosed  a  suflScient 
consideration  for  the  acceptance  of  the  agreement  by  the  ^' 
plaintiff  [PaUesony  J. — ^Then  do  the  third  and  fourth 
pleas  to  the  residue  aver  that  the  debt  was  one  which  did 
not  cany  interest  P]  They  do  not;  and  it  is  in  contem-^ 
plation  to  take  out  a  summons  to  amende  in  order  to  intro* 
dace  such  an  averment  in  those  pleas  (a).  But  for  the 
pieBent  purpose,  it  is  not  neoessaty  to  discuss  this  point ;  as 
even  if  they  were  demurrable,  that  would  give  the  plaintiff 
no  ri^t  to  sign  judgment. 

PATTEsaif,  J. — ^I  think  this  rule  most  be  made  absolute. 
If  no  such  agreements  have,  in  fact,  been  made,  I  do  not 
see  what  difficulty  the  plaintiff  has  in  traversing  theno.  If 
they  have,  the  deifendant  is  entitled  to  be  let  in  to  plead 
them. 

Rule  absolute. 

(a)  This  was  afterwards  done,  and  the  pleas  accordingly  amended. 


Regina  r.  The  London  and  Blackwall  Railway 

Company. 

Samuel  walker  being  the  ovraer  and  occupier  of  ^^^  BuSr 
a  certain  tavern  and  dwelling*hou8e,apart  of  which  was  Railway  Act, 
atooted  within  fifty  feet  of  the  London  and  Blackwall  Rail-  c.  123,  (local' 
^y,  applied  to  the  company  to  purchase  the  whole  pre-  JubiuoTect.' 
miaes,   making    compensation  for   goad  will,  &c.      The  ^^^^f^^' 

assess  compen- 
tttuo  are,  where  the  jury  find  a  greater  sum  bj  their  rerdict  than  that  offered  by  the  company,  to 
be  bome  by  the  company,  and  "  such  costs,  charges,  and  expenses  shall  be  settled  and  determined 
bjr  die  sheriff,"  &c.,  with  a  power  of  distress,  in  case  the  same  shall  not  be  paid  within  a  limited 
tme.  By  the  37th  sect,  the  costs  of  deducing  title  are  to  be  bome  by  the  company ;  and  by 
sect  38>  m  case  the  parties  cannot  agree  as  to  the  amonnt  of  8«ck  costa  of  deducing  title,  &c., 
tbey  are  to  be  ascert«ned  by  one  of  the  Masters  of  the  Court  of  Exchequer,  and  that  Court  may 
orier  their  payment  accordingly :  Held,  that  the  Court  would  not  grant  a  mandamus  to  the 
oompaitj  to  pay  the  costs  of  an  inquiry,  and  of  deducing  title  to  premises  injured  by  the  proximity 
ofthe  railway,  where  the  amount  of  such  coeU  had  not  been  first  ascertained  in  the  mode  pointed 
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1845.  company  took  no  notice  of  this  application.  Where- 
Bbgina  upon  thirty  days  having  elapsed,  he  on  the  5th  of  Jane^ 
.   *'  1841,  gave  them  notice  under  the  6  &  7  Wm.  4,  c.  123, 

•nd  (local  and  personal  public,)  and  the  2  &  3  YicL  c.  85, 
Railway  Co.  (local  and  personal  public,)  to  issue  their  warrant  within 
twenty-one  days  for  the  purpose  of  causing  a  juiy  to 
be  summoned  to  determine  whether  he  was  entitled  ac- 
cording to  the  statutes  to  have  the  said  tavern  and  dwell- 
ing-house purchased,  and  compensation  made  as  befixe 
demanded,  and  to  assess  the  sums  payable ;  and  he  ann^ced 
particulars  of  his  claim.  This  notice  being  also  disregaided, 
on  the  3rd  of  August,  1841,  he  issued  a  precept  to  the 
sheriff  under  the  power  given  by  the  acts,  requiring  him  to 
impannel  a  jury  to  inquire  whether  the  property  in  qaestion 
had  been  deteriorated  in  value  by  the  construction  of  the 
railway,  and  to  find  whether  he  was  entitled  to  have  the 
property  purchased  by  the  company  and  compensation 
made,  according  to  his  claim ;  and  to  assess  the  amount  of 
purchase  money  and  compensation,  and  also  to  inquire,  and 
by  their  verdict  ascertain  and  determine  all  such  matters 
and  things  as  they  might  be  lawfully  required  in  the  pre- 
mises. Accordingly  the  sheriff  impannelled  a  jury  and 
proceeded  with  the  inquiry;  but  it  appearing  that  only 
part  of  the  dweUing-house  was  within  fifty  feet  of  the 
railway ;  the  under-sheriff,  who  presided,  refused  to  allow 
the  inquiry  to  proceed,  and  directed  the  jury  that  the 
claimant  was  not  entitled  under  the  act  to  have  the  premises 
purchased.  A  rule  nisi  was  obtained  in  this  Court  in 
Michaelmas  Term,  1841,  for  a  mandamus  to  compel  him  to 
proceed  with  the  inquiry,  which  in  Michaelmas  Term,  1842, 
was  after  argument,  made  absolute  (a).  The  sheriff  there- 
upon impannelled  a  fi'esh  jury  on  the  27th  of  March,  1843, 
and  proceeded  with  the  inquiry,  when  the  jury  returned  a 
verdict,  that  the  premises  were  deteriorated  in  value ;  and 

(a)  See  the  case  reported,  3  Q.  B.  744  $  S.  C.  3  G.  &  D.  549. 
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.  they  assessed  the  value  of  the  lease  and  good  will  at  the        1845. 
sum  of  20002i ;  loss  by  the  removal  200/.,  and  the  fixtures       rkgina 
to  be  taken  at  a  valuation.    The  company  paid  these  sums       ^^''- 
to  Walker,  but  refused  on  application  by  Walker  to  their  and 

solicitor  to  pay  the  costs  and  expenses  m  preparing  the  Railway  Co. 
necessaiy  evidence  to  support  his  claim  on  the  two  several 
bquiriesy  or  to  pay  the  expenses  of  deducing  title  to  the 
premises  to  the  satisfaction  of  the  company.  It  was  not 
stated  in  the  affidavit  whether  the  jury  had  been  required  to 
assess  the  costs  of  the  inquiries,  nor  did  it  appear  that  the 
mode  pointed  out  by  the  act  of  ascertaining  the  expenses 
of  deducing  title  had  been  followed.  The  refusal  of  the 
company  to  pay  them  was  not  however  stated  to  be  founded 
on  either  of  these  grounds. 

A  rule  had  been  obtained,  calling  on  the  company  to  shew 
cause  why  a  writ  of  mandamus  should  not  issue,  directed  to 
them,  commanding  them  to  pay  to  Walker,  the  costs  and 
expenses  of  the  first  and  second  assessment  of  compensation 
before  the  sheriff;  and  also  the  costs,  charges  and  expenses, 
incurred  by  him  in  verifying  his  title  to  the  premises,  in 
respect  of  which  compensation  was  awarded  by  the  jury. 

Ihyh  HiU  shewed  cause.  There  are  several  objections 
to  this  rule,  first,  there  has  been  no  sufficient  demand  and 
refusal  of  payment  of  these  costs,  to  found  an  application  for 
a  mandamus.  In  order  to  make  a  proper  demand,  the 
amount  claimed  must  be  a  fixed  and  definite  sum. 
Secondly,  the  acts  (a)  point  out  a  specific  mode  by  which 

(a)  The  material  sections  are  purposes  of  this  act,  or  as  com- 

u  follow  I  6h7  Wm.  A,  c.  czxiii.  pensation  for  any  damage  or  loss 

I.  27.   "  That  in  every  case  in  which  may  happen  or  arise  in  the 

which  the  verdict  of  a  jury,  sum-  execution  of  any  of  the  powers 

moned  as  aforesaid,  shall  be  given  hereby  granted,   all   the  costs, 

ior  ihe  same  or  a  greater  snm  charges,  jind  expenses  of  sum- 

than  shall  have  been  previously  mooing  such  jury,  and  the  ex- 

offiared  by  the  said  company  for  penses    of   witnesses,    shall    be 

the  purchase  of  any  lands  to  be  defrayed  by  the  said  company, 

used  or  taken  by  them  (or  the  and   such    costs,   charges,    and 

VOL.  III.                                       D  D                                     D.    &   L. 
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1845. 


Rroina 

9. 

London 

uid 

Blackwall 

Railway  Co. 


the  amount  of  costs  is  to  be 
has  not  been  taken   in  the 

expenses  shall  be  settled  and 
deteimined  by  the  said  sheriff, 
under-sheriff,  bailiff,  coroner  or 
other  person  as  aforesaid,  or  by 
the  registrar  of  the  said  Court  of 
mayor  and  aldermen;  and  in 
case  such  costs,  charges,  and 
expenses  shall  not  be  paid  to  the 
party  entitled  to  receive  the  same 
within  ten  days  after  the  same 
shall  have  been  demanded,  then 
the  same  shall  and  may  be  levied 
and  recovered  by  distress  and 
sale  of  any  goods  and  chattels  of 
the  said  company,  under  a  war- 
rant to  he  issued  for  that  purpose 
by  any  justice  of  the  peace  for 
the  county,  city,  or  liberty  wherein 
such  inquisition  shall  be  held, 
not  interested  in  the  matter  in 
question,  which  warrant  such 
justice  is  hereby  authorised  and 
required  to  issue,  under  his  hand 
and  seal,  on  application  made  to 
him  for  that  purpose  by  any  party 
entitled  to  receive  such  costs, 
charges,  and  expenses,"  8cc. 

Sect.  37.  "  That  all  the  costs, 
charges,  and  expenses  on  the  part 
as  well  of  the  seller  as  the  pur- 
chaser, of  all  conveyances  and 
assurances  of  any  lands  which 
shall  be  purchased  or  taken  by 
the  said  company  for  the  purposes 
of  this  act,  and  of  deducing,  evi- 
dencing, and  verifying  such  title 
as  the  company  may  require  to 
the  said  lands,  and  of  making  out 
and  furnishing  sudi  abstracts 
and  such  attested  copies  as  the 
said  company  may  require,  and 
all  expenses  whatsoever  incident 
to  the  investigation,  deduction, 
and  verification  of  such  title,  shall 


ascertained,  and  that  conne 
present  instance.     Thirdly, 

be  exclusively  borne  and  pud  by 
the  said  company ;  and  the  said 
company,    before  entering  into 
possession  of  the  lands  so  pur- 
chased or  taken,  shall  pay  the 
amount  of  such  costs,  charges, 
and  expenses,  or  in  case  then 
shall  be  any  dispute  about  the 
same,  shall  obtain  such  order  as 
hereinafter  mentioned,  and  shall 
deposit,  for  the  purpose  of  paying 
the  same,  in   such  manner  as 
hereinafter  mentioned,  the  amount 
of  the  costs,  charges,  and  ex- 
penses claimed  by  the  party  or 
parties   from   whom    the    lands 
shall    be    purchased  or   taken : 
provided  always,  that  the   said 
company  shall  not  be  prevented 
from  entering  into  possession  of 
the  lands  so  purchased  by  reason 
of  the  non-payment  of  the  said 
costs,  charges,  and  expenses,  or 
by  reason  of  the  order  herein- 
before   mentioned    not    having 
been  obtained,  or   the  deposit 
herein  mentioned  not  having  been 
made,  unless  the  party  or  parties 
from  whom  such  lands  shall  have 
been    purchased    shall,    within 
seven  days  after  notice  in  writing 
for  that  purpose  shall  have  been 
given  to  them  by  the  said  com- 
pany, deliver  a  bill  of  their  said 
costs,  charges,  and  expenses  to 
the  said  company." 

Sect.  38.  "That  if  the  Said 
company,  and  the  party  or  parties 
aforesaid  cannot  agree  as  to  the 
amount  of  such  costs,  charges, 
and  expenses,  the  same  shall  be 
ascertained  by  the  said  Court  of 
Exchequer ;  and  it  shall  be  lawful 
for  the  said  Court  on  petition,  to 
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under  the  terms  of  these  acts,  it  has  been  decided  that  a 
party  in  the  situation  of  Walker  is  not  entitled  to  costs ; 


be  presented  by  the  said  company, 
toorder  and  direct  that  such  costs, 
charges,  and  expenses,  shall  be 
referred  to  one  of  the  Masters  of 
the  said  Court,  to  be  taxed  in  the 
osual  manner;  and  sncb  order 
shall  be  served  on  the  party  or 
parties  aforesaid,  wbo  sball  be  at 
liberty  to  proceed  under  the  same ; 
and  after  taxation  of  such  costs, 
charges,  and  expenses,  it  shall 
be  lawful  for  the  said  Ck)urt  to 
order  and  direct  tbat  the  amount 
at  which  the  same  shall  be  so 
taxed,  together  with  the  costs, 
charges,  and  expenses  attending 
the  taxation  thereof,  or  so  much 
of  the  same  as  shall  be  payable 
by  the  said  company  to  the  person 
or  persons  from  whom  such  lands 
shall  have  been  purchased  or 
taken  as  hereinafter  mentioned, 
shall  be  paid  to  the  person  or 
persons  aforesaid;  and  the  said 
money  so  deposited  as  aforesaid 
shall  be  applied  under  the  direc- 
tion of  the  said  Court,  towards 
the  payment  thereof,  so  far  as  the 
same  will  extend :  provided  al- 
ways, that  the  said  company  shall 
not  be  at  liberty  to  enter  into 
possession  of  the  lands  so  pur- 
chased or  taken  until  an  order 
shall  have  been  made  for  the 
taxation  of  the  said  costs,  charges, 
and  expenses,  and  the  said  com- 
pany shall  have  deposited  the 
sam8  claimed  in  respect  of  the 
Bune  in  the  Bank  of  England,  in 
the  name  and  with  the  privity  of 
the  accountant  general  of  the  said 
CoQTt  of  Exchequer,  to  be  placed 
^  his  account  there  ex  parte 


D  D 


"The  Commercial  Railway  Com- 
pany,"* pursuant  to  the  method 
prescribed  by  the  hereinbefore 
mentioned  act,  passed  in  the  first 
year  of  the  reign  of  his  late  Ma- 
jesty King  George  the  Fourth, 
which  sums  shall  be  applied 
under  the  order  of  the  said  Court, 
in  payment  of  the  said  costs, 
charges,  and  expenses  :  provided 
always,  that  the  expense  of  de- 
termining such  costs,  charges, 
and  expenses  as  aforesaid,  and  of 
obtaining  the  order  or  orders  re- 
ferring the  same  to  be  taxed,  shall 
be  paid  and  borne  by  the  said 
company,  unless  one-sixth  of  the 
said  costs,  charges,  and  expenses, 
shall  be  disallowed,  in  which  case 
the  said  expense  shall  be  paid 
and  borne  by  the  person  or  per- 
sons for  whom  the  said  lands 
were  purchased  or  taken,  and  the 
amount  thereof  may  then  be  paid 
to  the  said  company  out  of  the 
said  sum  so  deposited  by  them 
as  aforesaid.'' 

2  &  3  Vict.  c.  95,  s.  18.  "That 
in  all  cases  where  the  verdict  of 
a  jury,  summoned  as  by  the  said 
first  recited  act  directed,  shall  be 
given  for  the  same,  or  for  a 
greater  sum  than  shall  have  been 
previously  offered  by  the  said 
company  for  the  purchase  of  any 
lands  to  be  used  or  taken  by  them 
for  the  purposeffof  the  said  re- 
cited acts  or  this  act,  or  as  com- 
pensation for  any  damage  or  loss 
which  may  happen  or  arise  in  the 
execution  of  any  of  the  powers 
thereof,  the  expenses  of  instruct- 
ing, and  the  reasonable  fees  to 
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London 
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cAsee  OK  roiNTd  of  pbactice,  o.  b. 


1 845.        Corriffoll  v.  The  London  and  BlachwaU  Raihoay  Company  (a\ 

^!^^JJJ^    And  fourthly,  even  were  he  entitled  to  these  costs,  a  specific 

»•  remedy  is  given  for  the  costs  of  the  inquiry  by  distresB, 

and         and  for  the  costs  of  title  by  application  to  the  Court  of 

^a^JHyOo.  Exchequer ;  and  therefore  the  Court  will  not  grant  a  writ 

of  mandamus ;  Regina  v.  Hie  Hull  and  Selby  Railway  Cm- 

pany  (A>  The  terms  of  the  6  &  7  Wm.  4,  c  123,  s.  27,  and 

37,  under  which  these  costs  are  sought  to  be  enforced, 
clearly  refer  to  those  cases  only  in  which  the  premises  are 
taken  "for  the  purposes  of  the  act ;"  and  do  not  relate  to  a 
case  like  the  present  where  the  company  are  compelled  to 
purchase  under  sect.  51,  of  the  first  act,  and  sects.  22, 23,  of 
the  latter  act,  in  consequence  of  the  premises  being  deterio- 
rated in  value ;  and  where  it  appears  upon  the  affidavits  that 
the  premises  were  neither  "  taken,  used,  nor  required  for  the 
purposes"  of  the  acts.     The  6  &  7  Wm.  4,  c.  123,  as.  27  & 

38,  and  the  2  &  3  Vict  c.  95,  s.  18,  point  out  the  mode  in 
which  such  costs  are  to  be  ascertained ;  and  if  the  party  had 
any  right  to  make  this  application,  he  was  at  least  bound, 
to  first  ascertain  the  costs  in  the  manner  pointed  out  in  the 
acts  and  make  a  formal  demand  of  them.  But  at  any  rate 
it  is  clear  that  the  company  are  not  liable  for  the  costs  of 
the  first  and  abortive  inquiry,  as  that  would  be  to  male 
them  liable  for  the  mistake  of  the  sheriff. 


Jerms  and  Edwin  James^  in  support  of  the  rule.    The 


counsel,  not  exceeding  two  in 
number,  for  attending  the  inquiry 
before  such  jury,  and  the  reason- 
able expenses  of  one  surveyor, 
which  may  have  been  paid  by  the 
party  with  whom  the  said  com- 
pany may  be  in  dispute,  shall  be 
paid  by  the  said  company  and  the 
amount  of  such  fees  shall  be  set- 
tled and  determined  by  the  sheriff, 
under-sheriff^  bailiff,  under-bailiff, 
coroner,  or  other  person  presiding 
at  the  taking  of  such  inquiry,  in 


like  manner  as  the  costs  of  sum- 
moning such  jury,  and  other  ex- 
penses payable  by  the  said  com- 
pany, but  upon  the  same  scale  of 
allowance  as  may  for  the  time 
being  be  adopted  or  allowed  by 
the  taxing  officers  of  her  Majesty'* 
Courts  of  Record  at  Westmin- 
ster." 

^{a)  2  Dowl.  851,  N.  S.;  S.C. 
6  Scott,  N.  B.  241;  5  M.  &G, 

219- 
^  C6)  6  Q.  B.  70. 
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aonooDt  of  the  costs  claimed  was  not  in  dispute.    Therefore        1B45. 
it  was  not  necessary  to  adopt  the  remedy  pointed  out  by  the      Regina 
27th  and  38th  section  of  the  former  act.  and  the  18th  sect.      .  *- 

'  London 

of  the  latter.  The  38th  section  of  the  former  act  clearly  and 
ooly  applies  to  cases  where  there  is  a  dispute  about  the  Railway  Co. 
amount  of  the  costs:  and  not  to  a  case  where  the  only 
dispute  is  as  to  the  company's  liability  to  pay  them.  It 
caonot  be  denied  that  the  case  of  Carrigall  v.  The  London 
and  Blachoall  Rcahoay  Company ,  is  against  the  view 
here  submitted ;  but  the  object  of  the  present  rule  is  by 
putting  the  answer  to  the  writ  of  mandamus  on  the 
record  (a),  to  review  the  propriety  of  that  decision.  The 
27th  section  must  be  read  so  as  to  make  the  words  *^  pre- 
viously offered  by  the  company,"  apply  only  to  the  case  of 
lands  purchased  by  the  company  to  be  used  or  taken  by 
them  for  the  purpose  of  the  act ;  for  they  have  no  power  to 
**  offer*  any  sum  by  way  of  compensation.  [Patteson,  J. — 
The  section  in  terms  seems  not  to  apply  to  cases  where  the 
company  have  made  no  previous  offer.  Huffh  Hill  referred  to 
the  22nd  section  of  the  act  as  giving  a  power  to  offer  com- 
pensation.] With  respect  to  the  costs  of  title,  section  37, 
uses  the  term,  lands  purchased  or  taken  ^'  for  the  purposes 
of  the  act"  not  for  the  purposes  of  the  railway;  and  they 
would  not  take  in  their  corporate  capacity,  except  for  the 
purposes  of  the  act  There  was  no  objection  made  as  to 
the  amount  not  being  ascertained.  The  only  question 
was  as  to  the  company's  liability.  The  27th  section  only 
applies  to  cases  where  the  company  does  not  dispute  its 
liability  but  the  amount  claimed.  We  are  obliged  to  come 
to  the  Court  to  get  these  costs.  The  37th  section  applies 
equally  to  cases  where  the  company  does  not  take  the 
initiative. 

Patteson,  J. — Independently  of  the  case  in  the  Conii- 
mon  Pleas,  there  is  a  difficulty  which  weighs  with  me  in 

(a)  Under  the  0  &  7  Vict.  c.  67,  b.  1. 
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1845.        this  case.     The  sheriff,  in  taxing  the  costs  of  the  inquirjr, 

Ri^iNA       under  the  27th  section  of  the  6  &  7  Wm.  4,  c.  123,  is  not 

''■  bound  to  hear  both  sides,  but  may  proceed  ex  parte.   Can 

and  then  a  party  come  here  without  having  first  applied  to  tbe 

Blackball  .  .  ; 

Railway  Co.  sheriff  to  ascertain  the  amount  of  the  costs  in  the  mode 
pointed  out  in  the  act  of  Parliament  ?    It  does  not  appear 
upon  the  aflSdavits  indeed  that  this  objection  was  raised  by 
the  company ;  but  Mr.  Hill  has  relied  upon  it  in  his  argu- 
ment, and  I  cannot  exclude  it  from  consideration.     It  seems 
to  me  that  the  proper  course  is  to  go  to  the  sheriff  and  get 
him  to  tax  the  costs  of  the  inquiry,  for  until  that  is  done  I 
cannot  interfere.    With  respect  also  to  the  costs  of  deducing 
title,  this  is  not  the  proper  mode  of  enforcing  their  pay- 
ment ;  for  supposing  a  peremptory  mandamus  were  to  go, 
directing  the  company  to  pay  them,  who  is  to  ascertain 
their  amount  ?  Not  the  Master  of  this  Court,  for  the  act 
says  they  shall  be  ascertained  by  one  of  the  Masters  of  the 
Court  of  Exchequer.     If,  after  the  amount  of  these  costs 
has  been  ascertained  the  company  refuse  to  pay  them,  there 
is  still  the  remedy  pointed  out  by  the  act  of  proceeding  by 
distress*     If  these  means  should  fail,  it  will  be  then  time 
enough  for  this  Court  to  grant  a  mandamus.     It  seems  to 
me,  therefore,  that  the  application  for  a  mandamus  is  at 
present  premature,  and  that  the  rule  must,  consequendy, 
be  discharged. 

Rule  dischaiged 
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ffUi^admtut  Cenii* 


IN  THE  NINTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


t/e.  ^.c/d^  3fft> 


Tempbst  and  Another  v.  Kilner.  1845« 

Assumpsit.     The  declaration  stated,  that  heretofore,  Anumpslt  for 
to  wit,  &C.,  the  plaintifis,  at  the  request  of  the  defendant,  °?^1S*a  ^^^ 
baigained  and  agreed  to  buy  of  the  defendant,  and  the  •o«»*We  time 
defendant  then  bargained  and  agreed  to  sell  to  the  plaintiffs  shores.  The 
a  certain  interest  or  share  of  him  the  defendant  in  a  certain  ayerred  that 
company  or  partnership   undertaking  for   constructing  a  J^irays  from 
railway  from  the  parish  of  Ashton  under  Lyne,  near  Man-  *^«  »•?!  *™e 

-    -    y.  ,-        -         '^  .  .         '    ofmakingthe 

Chester,  in  the  county  of  Lancaster,  to  the  parish  of  Kirkle-  said  agreement 
ton,  near  Huddersfield,  in  the  county  of  York,  to  wit,  one  readyluid*^ 
^iiindred  shares  in  the  said  company  or  partnership  under-  JJ^?f  ^ 
takinff,  at  a  certain  price  in  that  behalf,  to  wit,  fifteen  transfer  of  the 

,,-,  ,  .I,.  said  interest 

shiOings  premium  for  each  and  every  share,  in  addition  to  and  shares.** 
such  sum  or  sums  as,  at  the  time  of  the  transfer  by  the  de-  pie2ded^**that 
fendant  to  the  plaintiffs,  should  have  been  paid  to  the  said  *^®  pUintift 

*  '  *^  were  not 

company  or  partnership  in  respect  of  the  said  shares,  and  each  alwa;^s  from 
of  them;  and  thereupon  to  wit,  on  the  day  and  in  the  year  making  of  the 
last  aforesaid,  in  consideration  thereof,  and  that  the  plain-  ^a  ^i^»e*"* 

tifls,  at  the  request  of  the  defendant,  then  promised  the  "» *^«  ^^^^ 

*-  ^    ^  ,      *  ration  men- 

defendant  to  accept  within  a  reasonable  time  a  transfer  of  tioned,  ready 

the  said  interest  or  shares,  and  to  pay  for  the  same,  at  the  ll^ceptth? 

transfer  of  the 
said  interest 
and  shares  ;'*  Htld,  that  the  plea  was  too  large  a  traverse,  and,  therefore,  had. 
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1845.       rate  or  price  aforesaid,  the  defendant  then  promised  tlie 
Tkmfbbt      pltuntifis  within  a  reasonable   time  to  transfer  the  said 
aod  Another    interest  OF  shares  to  them  the  pkdntifis.     And  although  a 
Kii^EB.      reasonable  time  for  the  said  transfer  of  the  said  mterest  or 
shares  had  long  elapsed  before  the  commencement  of  this 
suit,  and  the  defendant,  long  before  the  commeQcement  of 
this  suit,  and  after  a  reasonable  time  from  the  making  of 
the  said  agreement  and  promise  had  elapsed,  could,  and 
might,  and  ought  to  have  transferred  the  same  to  the  pkdn- 
ti&,  upon  payment  of  the  price  thereof,  after  the  rate 
aforesaid ;  and  although  the  plaintifis  have  always,  from  the 
said  time  of  the  making  of  the  said  agreement  aod  promise, 
been  ready  and  willing  to  accept  the  transfer  of  the  said 
interest  and  shares  of  him  the  defendant,  and  to  pay  for  the 
same  at  and  after  the  rate  in  that  behalf  aforesidd,  whereof 
the  defendant,  during  all  the  time  aforesaid,  had  notice; 
and  although  the  plaintiffs,  after  the  lapse  of  a  reasonable 
time  for  the  transfer  of  the  said  interest  or  shares  of  the 
defendant,  to  wit,  on  the  1st  day  of  November,  a.  d.  iM, 
requested  the  said  defendant  to  transfer  the  said  interest  or 
shares  to  them  the  plaintifis,  and  then  tendered  and  offered 
to  pay  for  the  same  at  and  after  the  rate  in  that  behalf 
aforesaid :  yet  the  defendant,  not  regarding  his  promise,  did 
not  nor  would,  when  so  requested  as  aforesaid,  and  hath 
not  hitherto  transferred  to  the  said  plaintifis  the  said  interest 
or  shares  of  him  the  defendant  in  the  said  company  or 
partnershi^L  undertaking,  but  hath  neglected  and  refused  so 
to  do,  by  reason  whereof  the  plaintiffi  have  lost  divers  great 
gains  and  profits  which  might  and  otherwise  would  have 
accrued  to  them  from  the  transfer  of  the  said  interest  or 
shares  to  them  as  aforesaid,  to  the  damage  of  the  plain- 
tifis, &C. 

The  defendant  pleaded,  secondly,  that  the  plaintiffs 
were  not  always,  from  the  time  of  the  making  the  said 
agreement  and  promise  in  the  declaration  mentioned,  ready 
and  willing  to  accept  the  transfer  of  the  said  interest  and 
shares  of  him  the  defendant,  and  to  pay  for  the  same  at 
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ttsd  after  the  rate  in  the  declaration  in  that  behalf  men-  IS45. 

tioned,  ia  numner  and  form  as  in  the  declaration  is  in  that  tbmipeot 

behalf  alleged.  «nd  A"®'**** 

Demurrer ;  the  plainti£k'  point  marked  for  aigument  was,  Ejlneb 
that  the  traverse  tendered  by  the  second  plea  was  too  large. 
Joinder  in  Demurrer. 

Byksy  Seijt,  in  support  of  the  demurrer.  The  defendant 
by  his  plea  has  taken  too  large  a  traverse.  The  contract 
disclosed  in  the  declaration  is  that  the  defendant  should 
transfer  the  shares  within  a  reasonable  time.  It  was  there- 
fere  the  duty  of  the  plaintifis  to  be  ready  to  accept  them 
within  a  reasonable  time.  He  was  not  bound  to  accept 
them  afterwards.  But  if  issue  were  joined  upon  the  traverse 
taken  by  this  plea  the  defendant  would  succeed  by  shewing 
that  the  pliuntifis  would  not  accept  after  the  lapse  of  a 
reasonable  time  before  action  brought.  'The  mere  averment 
%  the  plaintifis  that  they  were  always  ready  and  willing  to 
accept  the  transfer,  did  not  justify  the  defendant  in  traversing 
that  averment  in  those  general  terms.  The  plaintiflb'  aver- 
ment was  the  allegation  of  an  interval  of  time ;  and  that 
being  divisible,  that  portion  only  of  it  should  be  traversed 
which  was  material.  In  Stephen  on  Heading^  244,  3r  J  ed* 
the  role  was  stated  to  be  ''as  a  traverse  must  not  be  taken 
on  an  immaterial  allegation,  so,  when  applied  to  an  allegation 
that  is  material,  it  ought  in  general  to  take  in  no  more  and 
no  less  of  that  all^ation  than  is  material  I^  it  involves 
more,  it  is  said  to  be  too  large."  That  rule  which  was  a  very 
old  one  had  been  lately  recognised  in  Basan  v.  Arnold  (a). 
That  was  an  action  on  a  bill  of  exchange,  and  the  replication 
in  answer  to  a  plea  denying  that  the  plaintiflp  was  still  the 
holder  of  the  bill  alleged  that  he  was  at  the  commencement 
of  the  suit  and  "  still  is"  the  holder  of  the  biU.  The  Court 
there  held  the  traverse  too  large  as  it  put  in  issue  the 
pluntiffs  being  the  holder  of  the  bill  not  only  at  the  time  of 

^(a)  6  M.  &  W.  659 ;  S.  C.  8  DowL  366. 
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1845.        the  commencemcDt  of  the  suit,  but  also  at  the  time  of  the 
^^pj„     plea  pleaded     Yet  there,  the  defendant  in  his  plea  had 
and  Another   alleged,  that  before  the  commencement  of  the  eait  he 
Ejlneiu      was  and  ^' still  is,"  liable  to  a  person  to  the  defendant 
unknown.     Thurman  v.  Wild  (a),  enforced  the  same  prin- 
ciple.    So  also,  in  Jackson  y.  Allawayib)^  the  plaintiff 
having  in  a  declaration  on  a  breach  of  an  agreement  for 
the  purchase  of  certain  iron  mine,  unnecessarily  alleged  a 
tender  and  offer  to  sell  and  deliver  the  stipulated  quantities, 
the  defendant's  plea  denying  the  tender  and  offer  was  held 
bad.     These  cases  were  authorities  to  shew  that  the  de- 
fendant by  his  form  of  traverse,  had  raised  too  wide  an 
issae. 

Manning,  Serjt.,  contr^  The  averment  that  the  plain- 
tifis  were  ready  and  willing  to  accept  the  transfer  was  indi- 
visible. If  therefore,  the  plaintifis  alleged  it  in  terms  too 
extensive,  the  defendant  had  a  right  to  take  issue  upon  the 
allegation  in  that  form.  In  Bristaw  v.  Wright  {c\  where 
the  question  was  as  to  the  sufficiency  of  proof  in  support 
of  an  unnecessary  allegation  in  the  declaration.  Lord  J£m^ 
Jield  in  delivering  judgment  said,  "  It  certainly  was  not 
necessary  to  allege  this  part  of  the  lease  that  relates  to  the 
time  of  payment,  in  order  to  maintain  the  action.  But, 
since  it  has  been  alleged,  it  was  necessary  to  prove  it  The 
distinction  is  between  that  which  may  be  rejected  as  sur- 
plusage, (which  might  have  been  struck  out  on  motion,)  and 
what  cannot  Where  the  declaration  contains  impertinent 
matter,  foreign  to  the  cause,  and  which  the  Master  on  a 
reference  to  him,  would  strike  out,  (irrelevant  covenants  for 
instance,)  that  will  be  rejected  by  the  Court,  and  need 
not  be  proved.  But,  if  the  very  ground  of  the  action  » 
misstated,  as  where  you  undertake  to  recite  that  part  of  a 
deed  on  which  the  action  is  founded,  and  it  is  misrecited, 

/(a)  11  A.  &  E.  453;   S.  C.      7  Scott,  N.  R.  875;  6  M.&G• 
3  P.  &  D.  289.  942. 
/(ft)  Ante,  vol.  1,  p.  919;  S.  C.     .^  (c)  2  Doug.  ^^7- 
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that  will  be  &taL   For  then,  the  case  declared  on  is  different        1845. 
from  that  which  is  proved,  and  you  must  recover  secundum     ^xSrasx 
allegata  et  probata.'*    The  defendant  was  not  bound  to    wd  Another 
carve  out  of  the  plaintiff's  declaration  what  might  be  just       Kilneb. 
sufficient  to  sustain  the  action.   If  the  averment  in  the  plea 
was  construed  in  the  same  manner  as  the  same  averment 
in  the  declaration,  the  plea  would  be  quite  unobjectionable. 
But  the  declaration  was  bad  as  the  interest  or  shares  men- 
tioned in  the  declaration  could  not  be  legally  transferred. 
The  interest  stated  to  have  been  here  contracted  for,  was  a 
share  in  a  partnership,  and  therefore  in  the  nature  of  a 
chose  in  action,  and  not  legally  transferrable.    [Mank,  J. — 
It  is  not  so  assignable  as  to  enable  a  party  to  sue  in  his  own 
name  as  assignee,  but  such  an  assignment  is  not  alleged. 
Tindal,  C.  J. — Does  it  lie  in  your  mouth  to  say  that  these 
shares  are  npt  assignable?    All  that  the  plain tifis  seek  is  to 
obtain  the  equitable  right,  and  that  the  defendant  bai]gains 
to  assign  to  them.] 

Bylesy  Seijt,  in  reply  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — I  am  of  opinion  that  the  judgment  of  the 
Court  in  this  action  should  be  for  the  plaintifis.  The 
allegation  made  by  the  plaintifls,  that  they  have  always, 
from  the  time  of  the  making  of  the  agreement,  been  ready 
and  willing  to  accept  the  transfer  of  the  shares  of  the  de- 
fendant, and  to  pay  for  the  same,  is  clearly  a  divisible  alle- 
gation; and  being  so,  the  defendant  was  bound  to  traverse 
that  part  of  it  which  it  would  have  been  sufficient  for  the 
plaindfib  to  have  alleged.  He  has,  however,  traversed  the 
whole ;  the  plea  is,  therefore,  bad,  upon  the  ground  that  it 
traverses  more  than  is  material,  and  is,  therefore,  too  large. 

CoLTHAK,  J,,  concurred. 

Maule,  J. — An  allegation  of  time,  when  stated  as  a 
^t,  is  clearly  divisible ;  if  so,  as  the  plea  traverses  move 
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than  it  was  material  for  the  plaintifis  to  allege  as  to  the 
time  during  which  they  were  ready  aod  willing  to  accept 
the  transferor  those  shares,  the  traverse  is  too  large. 


Erlb,  J.,  concurred. 


Judgment  for  the  Plaintifi. 


^6  .  ^C/5.  soo 


GiLLAN  v.  DeARE. 


A  plea  of 
disoharge 
nnder  6  &  6 
YicLc.  \\^^ 
^   s.  10,  ooffht 
toflhewuiat 
theSnal  order 
was  for  '*  dis- 
tribation**  as 
well  as  pro- 
tection. ErU^ 
J.,disseiitiente. 

ButMMUfy 

thatifitdis- 
closed  a  com- 
pliance with 
the  protisions 
^  of  sect.  4,  it 
would  be 
sufficient. 

The  plea 
should  con- 
clude with  a 
verification. 


Assumpsit  on  a  bill  of  exchange  by  the  iodoaee 
against  the  acceptor. 

The  defendant  pleaded,  that  after  the  acceptaoce  of 
the  said  bill  of  exchange  in  the  declaration  mentioned, 
and  after  the  same  had  become  due  and  payable,  and 
before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  the 
defendant  not  being  a  trader  within  the  meaniiig  of  the 
statutes  in  force  relating  to  bankrupts  at  the  time  of 
making  and  passing  the  act  of  Parliament  hereinafter  men- 
tioned, and  having  resided  twelve  calendar  months  within 
the  district  of  Birmingham,  under  and  by  virtue  of  and 
according  to  the  directions  and  provisions  of  a  certain  statute 
made  and  passed  in  the  sixth  year  of  the  reign  of  our  Lady 
the  now  Queen,  entitled,  "An  Act  for  the  relief  of  Insolvent 
Debtors,"  duly  presented  his  petition  for  protection  fiom 
process  to  the  Court  of  Bankruptcy  for  the  Birmingham 
district,  in  the  county  of  Warwick,  which  said  petition  was 
forthwith  afterwards,  to  wit,  on  the  day  and  year  aforesaid 
filed  of  record  in  the  said  Court  of  Bankruptcy.  And  the 
defendant  further  says,  that  such  proceedings  were  had  m 
the  said  district  Court  of  Bankruptcy  upon  the  said  petition 
of  the  defendant,  that  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  &c.,  a  final  order  was  made  by 
Robert  Daniell,  Esq.,  one  of  the  commissioners  of  the  said 
district  Court  of  Bankruptcy,  duly  authorized  in  that  behalf, 
for  the  protection  of  the  person  of  the  defendant  from 
.process,  and  for  the  vesting  of  the  estate  and  effects  of  the 
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defendant  in  Thomas  Bitdeston,  one  of  the  official  assignees  1845. 
of  the  said  district  Court  of  Bankruptcy ;  and  the  de-  Gillan 
fendant  further  says,  that  no  assignee  was  appointed  by  the 
creditors  of  the  defendant,  or  by  any  of  them ;  whereby  and 
by  force  and  virtue  of  which  said  order  the  defendant  was 
discharged  of  and  from  the  said  bill  of  exchange  and  cause 
of  action  in  the  said  declaration  mentioned;  and  the 
defendant  further  says,  that  the  said  order  and  discharge 
still  remain  in  full  force.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea 
ought  to  have  stated  what  the  proceedings  were,  which 
were  had  upon  the  said  petition,  and  have  shewn  that  they 
were  such  as  were  authorized  by  the  said  statute,  and  as 
entided  the  said  commissioners  to  make  the  said  final  order ; 
and  also  for  that  the  said  plea,  if  intended  for  a  general  plea, 
given  by  the  said  statute  is  not  sufficient,  inasmuch  as  it 
does  not  state  or  shew  that  the  peddon  so  presented  was 
such  a  petition,  or  that  it  had  annexed  to  it  such  schedule 
as  the  said  statute  requires ;  nor  does  it  follow  the  language 
of  the  statute  in  that  behalf;  and  also  that  it  does  not 
conclude  to  die  country. 

Ta^ourd,  Serjt.,  {Lush  with  him)  in  support  of  the 
demurrer.  The  quesdon  raised  by  the  demurrer  was 
whether  the  defendant  by  his  plea  had  sufficiently  complied 
with  the  provisions  of  5  &  6  Vict  c  116,  s.  10.  By  that 
secdon  it  was  provided  ^'diat  if  any  suit  or  acdon  b 
brought  against  any  peddoner  for  or  in  respect  of  any 
debt  contracted  before  the  date  of  filing  his  peddon,  it 
diall  be  a  sufficient  plea  in  bar  of  the  said  suit  or  action 
that  such  peddon  was  duly  presented,  and  a  final  order 
for  protecdon  and  distribudon  made  by  a  commissioner 
duly  authorized,  whereof  the  production  of  the  order  signed 
by  the  commissioner,  with  proof  of  his  handwridng,  shall  be 
sufficient  evidence."  It  would  be  observed,  in  the  present 
case,  that  the  plea  did  not  allege  that  the  order  had  been 
made  by  the  commissioner  for  **  distribudon  ;**  it  therefore 
did  not  stricdy  comply  with  the  provisions  of  sec.  10.   Then 
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1845.  ^  if  it  sought  to  protect  the  defendant  bj  the  operation  of  die 
provisions  contained  in  sect.  4,  it  was  requisite  that  it  should 
show  what  the  proceedings  were,  which  were  taken  before 
the  commissioner.  In  Leaf  v.  Robion{a),  the  same  ques- 
tion was  raised  before  the  Court  of  Exchequer,  and  die 
Court  there  held  that  a  plea  framed  umilarly  to  the  present 
was  bad,  as  neither  strictly  pursuing  the  form  given  bj 
sect  10,  nor  disclosing  the  requisites  of  sect  4.  Theie 
Parke,  B.,  said  '*  if  you  rely  on  the  tenth  section  you  must 
follow  the  very  words  of  it"  In  Cook  v.  Hensan  (£),  this 
Court  held  the  plea  sufficient,  although  it  pleaded  the  de- 
fendant's discharge  generally,  without  setting  forth  parUcu- 
larly  the  proceedings  which  had  been  taken  in  the  Court  of 
Bankruptcy.  But  there,  the  plea  stated  the  order  to  ha^ 
been  for  ^'  distribution"  as  well  as  for  protection.  The  10th 
section  if  available  in  the  present  case  must  have  relation  to  ' 
the  proceedings  which  took  place  under  sect  4,  and  under 
that  section,  the  order  must  be  to  vest  the  estate  of  the  in- 
solvent in  the  official  as  well  as  the  creditors*  assignee.  Here, 
however,  it  appeared  that  no  creditors'  assignee  had  been 
chosen.  That  shewed  that  the  order  here  made  was  not 
one  to  which  section  10  applied.  This  Court  in  JNichob  v. 
Payne  (c),  intimated  an  opinion  that  the  final  order  under 
this  statute  ought  to  be  shewn  by  the  plea  to  have  been  for 
dbtribution  as  well  as  for  protection.  Then  as  to  the 
conclusion  of  the  plea  which  was  with  a  verification.  That 
conclusion  was  wrong,  as  the  plea  should  have  concluded  to 
the  country.  It  was  analogous  to  the  general  plea  given 
by  the  6  Geo.  4,  c.  16,  s.  126,  and  that  had  been  held 
properly  to  conclude  to  the  country ;  Sheen  v.  Crorreti  {dy 

Channell,  Serjt,  in  support  of  the  plea.  The  object  of 
the  statute  was  to  enable  a  defendant,  whose  property  had 
been  vested  in  another,  to  protect  himself  fiom  an  action. 

yla)  13  M.  &  W.  661  5  S.  C.  8  Scott,  N.  R.  732j  7  M.  &  G. 

ante,  vol.  2,  p.  646.  927. 

/  (jb)  Ante,  p.  177.  (rf)  6  Bing.  6865  S.  C.  4  M. 

/  (fi)  Ante,  vol.  3,  p.  629 ;  S.  C.  &  P.  625. 
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IP  therefore,  the  plea  shewed  the  estate  of  the  defendant,  to  1845. 
have  been  vested  by  a  final  order  in  the  assignee  for  the  Gillan 
purpose  of  distribution,  it  was  good  in  substance.  The  ^  ^' 
plea  in  the  present  case  did  disclose  such  an  order.  Bui 
then  it  was  said,  that  the  present  case  did  not  come  within 
the  10th  section,  because  the  final  order  made  did  not 
appear  to  be  such  an  order  as  was  contemplated  by  sect  4, 
as  it  did  not  vest  the  estate  of  the  defendant  in  the  creditors' 
as  well  as  the  official  assignee.  If  such  an  objection  as  this 
were  allowed  to  prevail,  it  would  be  a  great  hardship  on 
insolvents,  as  creditors  might,  by  abstaining  fi*om  choosing 
an  assignee,  prevent  an  insolvent  firom  obtaining  a  sufficient 
final  order  to  affi>rd  the  protection  intended  by  section  10. 
The  right  to  choose  an  assignee  was  a  privilege  conferred 
upon  the  creditors,  which  they  had  a  right  to  avoid  exer- 
cising, but  they  ought  not  to  be  allowed  to  exercise  such  a 
discretion  to  the  prejudice  of  the  insolvent  If  then  an 
order  made  for  vesting  the  insolvent's  estate  in  the  official 
assignee  were  sufficient  within  the  meaning  of  sect  4,  it  must 
be  a  sufficient  order  within  the  meaning  of  sect.  10 ;  because 
such  an  order  must  necessarily  be  an  order  for  distribution. 
The  plea,  therefore,  in  setting  out  the  facts  which  appeared 
on  the  face  of  it,  disclosed  what  in  point  of  legal  effect  was 
a  protectioD  under  sect  10.  With  regard  to  the  objection, 
that  the  plea  concluded  with  a  verification  instead  of  to  the 
coontry,  that  could  not  be  sustained ;  inasmuch  as  it  dis- 
closed new  matter,  and  therefore,  according  to  the  ordinary 
roles  of  pleading,  it  ought  to  conclude  with  a  verification. 
The  case  on  the  6  Geo.  4,  c.  16,  s.  126,  was  inapplicable, 
as  there,  the  Court  appeared  to  hold  that  the  plea  under 
that  statute  was  in  effect  a  statutory  general  issue.  If  so,  it 
would  properly  conclude  to  the  country. 

Talfourdy  Seijt.,  replied. 

TiNDAL,  C.  J: — It  appears  to  me  that  as  the  special 
demurrer  points  out  for  cause   that   the   provisions  of 
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1845.  sect  10  have  not  been  complied  with,  this  plea  is  bii 
It  cannot  be  said  to  be  a  plea  under  sect  4,  for  if  it  were,  it 
should  have  stated  all  the  fiicts,  such  as  the  appeaiance  of 
the  insolvent  before  the  commissioner,  and  what  was  afte> 
wards  done.  Therefore,  as  it  is  not  a  plea  under  sect  4,  it 
must  be  taken  as  a  plea  under  sect  10.  It  is  profided  b; 
that  section,  '^  that  if  any  suit  or  action  is  brought  aguost 
any  petitioner  for  or  in  respect  of  any  debt  coatncted 
before  the  date  of  filing  his  petition,  it  shall  be  a  sufficient 
plea  in  bar  of  the  said  suit  or  action  that  such  petition  was 
duly  presented,  and  a  final  order  for  protection  and  distii- 
bution  made  by  a  commissioner  duly  authorised."  Now,  all 
that  the  plea  here  states  is,  that  a  petition  was  duly  pre- 
sented, and  that  a  final  order  was  made  by  a  commissioQer 
duly  authorised  for  the  protection  of  the  person  of  the 
defendant  from  process,  and  for  the  vesting  of  the  estate 
and  efiects  of  the  defendant  in  the  official  assignee,  bat 
that  no  creditors  applied  to  choose  an  assignee  on  tfaeir 
behal£  It  appears  to  me,  that  he  is  not  at  liberty 
to  avail  himself  of  this  short  form  given  by  the  statute 
unless  he  strictly  follow  the  words  of  the  section.  He 
must  take  it  for  better  or  for  worse.  Perhaps  it  may  be 
said  that  it  sufficiently  appears  on  the  plea  that  the 
property  of  the  insolvent  was  vested  in  the  official  assignee 
for  the  purpose  of  dbtribution ;  but  the  defendant  having 
adopted  the  form  given  by  the  statute,  he  was  bound  to 
pursue  it  strictly. 

CoLTMAN,  J. — I  agree  entirely  with  my  Lord  Chief 
Justice.  I  think  the  plea  is  bad,  for  not  disclosing  upon 
the  fiw^e  of  it  sufficient  to  constitute  a  good  final  order. 
I  do  not  mean  to  say  that  by  proper  averments  the  w^ 
stated  in  this  plea  might  not  make  it  a  good  one;  bs,  ui 
were  shewn  that  the  non-appointment  of  a  creditors'  assignee 
arose  from  the  de&ult  of  the  creditors  themselves.  Hei«i 
however,  no  such  averment  is  introduced;  the  plea  con- 
sequently cannot    be    considered   as  even  a  substantial 
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compliance  with  the  provisions  of  sect.  10.     The  section  1845. 

gives  the  defendant  only  a  conditional  power  to  plead  Gillan 

generally;  in  order,  therefore,  to  enable  him  so  to  plead,  dbabk 
he  must  strictly  comply  with  the  terms  of  the  section. 

Maule,  J. — I  entertain  a  great  deal  of  doubt  on  the 
question,  and  should  have  wished  more  time  to  be  taken 
to  consider  it  No  doubt,  the  words  of  sect.  10  have 
not  been  followed,  and  there  may  be  a  question  whether 
the  words  used  in  this  plea,  although  they  are  the  words 
of  sect  4,  referring  to  the  vesting  of  the  estate  and  effects 
of  the  insolvent  in  the  assignee,  are  sufficient  to  shew 
a  good  final  order  under  sect  4.  If  they  were,  it  would  not 
be,  in  my  opinion,  necessary  to  follow  the  words  of  sect  10, 
and  shew  the  order  to  have  been  made  for  distribution. 
But  I  don't  think  the  plea  discloses  sufficient  facts  to  shew 
a  compliance  with  the  provisions  of  sect  4 ;  if  it  did,  I 
don't  think  it  would  be  necessary  that  the  word  ^Mistri- 
bution'^  need  be  introduced,  although  found  in  sect  10. 
But  supposing  it  to  be  a  plea  under  sect.  10,  the  words 
periiaps  are  not  sufficient  If  the  plea  had  set  out  the 
order  itself,  the  Court  might  have  seen  whether  it  was  such 
a  one  as  the  statute  required.  On  the  first  point,  therefore, 
although  with  considerable  doubt,  I  agree  with  my  Lord, 
and  my  Brother  CcHtman.  Then,  as  to  the  second  objection, 
that  the  plea  should  have  concluded  to  the  country,  I  think 
that  it  properly  concludes  with  a  verification.  It  does  not 
come  within  the  reason  of  the  6  Geo.  4,  c.  16,  s.  126. 
The  Legislature  in  passing  that  act  might  have  permitted 
the  defendant  to  plead  the  general  issue,  and  give  the 
banlniptcy  in  evidence  under  it  Though  the  Legislature 
did  not  go  so  fiir  as  that,  it  went  part  of  the  way,  and  meant 
to  express  its  intention  that  the  defendant  should  have  the 
same  benefit  firom  his  plea  of  bankruptcy  as  if  it  had  been 
available  under  the  general  issue.  The  language  of  sect  10, 
bowever,  of  this  statute  is  different,  for  it  does  not  enable 
the  defendant  to  plead  his  bankruptcy  ^*  in  general,''  but 

vou  m.  £  E  D.  &  L. 
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1845.       provides,  that  ''it  shall  be  a  sufficient  plea  in  bar  of  the 
OiLLAN      suit,"    This,  therefore,  does  not  appear  to  be  within  the 
*-  principle  of  the  anomalous  case  of  bankruptcy. 

Erle,  J. — I  regret  to  differ  from  the  rest  of  the  Court 
upon  the  first  point  It  appears  to  me  that  this  statute  was 
passed  for  the  relief  of  honest  insolvent  debtors.  The 
mode  by  which  this  relief  is  to  be  afforded  is  by  apply- 
ing to  the  commissioner  on  petition,  and  giving  up  all  his 
property.  He  may  then  obtain  a  final  vesting  order,  whidi 
will  be  a  protection  to  him,  and  if  any  action  is  brought 
against  him  for  a  debt  previously  due,  he  may  plead  that 
order  generally.  The  statute  gives  a  general  direction  ss 
to  the  main  requisites  of  the  plea.  They  are  to  be  found  in 
section  10.  No  particular  form  is  given,  but  the  requisites 
are  generally  described.  To  this  plea,  there  are  three 
objections.  The  first  is  that  it  ought  to  have  concluded 
to  the  country  instead  of  with  a  verification.  It  seems  to 
me  that  there  is  no  ground  for  taking  this  plea  out  of  the 
general  rule ;  that  where  new  tacts  are  pleaded,  the  plea 
should  conclude  with  a  verification.  The  plea  of  bank- 
ruptcy is  an  anomaly,  and  affords  no  analogy  to  the  present 
case.  Secondly,  it  is  objected,  that  by  a  "  vesting  order,** 
the  statute  contemplated  a  vesting  order  which  should  vest 
the  effects  of  the  insolvent  in  the  official  and  creditors' 
assignee,  and  that  as  the  plea  does  not  shew  that  the 
creditors  appointed  an  assignee,  the  defendant  is  not  entitled 
to  the  benefit  of  the  statute.  It  seems  to  me,  however, 
that  the  plea,  notwithstanding  this  objection,  is  good.  The 
course  is  for  the  commissioner  to  examine  the  insolvent, 
and  if  he  be  of  opinion,  on  such  examination,  that  the 
insolvent  is  entitled  to  an  order,  he  is  to  appoint  a  certain 
day  for  the  purpose  of  making  a  final  order,  unless  cause  be 
shewn  to  the  contrary.  That  order  is  for  the  protection  of 
the  insolvent,  and  also  to  vest  his  effects  in  the  official 
assignee  as  well  as  an  assignee  to  be  chosen  by  the  creditors. 
It  seems  to  me  that  the  provision  enabling  the  creditors  to 
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attend,  gives  them  an  option  so  to  do,  as  well  as  to  choose        1845. 

an  assignee.     That  part  of  the  provision  then  being  for       gillan 

their  benefit,  they  may,  if  they  think  proper,  waive  it  »• 

according  to  a  well-known  rule  of  law ;  and  it  seems  to  me 

that  the  insolvent  ought  not  to  be  injured  by  their  not 

attending,  and  not  choosing  any  assignees.     It  appears 

therefore  to  me  that  the  plea  alleging  the  creditors  not 

to  have  appointed  an  assignee  was  sufficient.     The  third 

point  is  one  on  which  I  have  paused  long,  as  to  whether 

in  following  sect  10,  it  was  necessary  that  the  word  "  dis- 

tributicm''  ought  to  be  introduced.     I  think  that  by  not 

introducing  it,  the  pleader  has  taken  a  more  correct  view 

than  by  introducing  such  an  allegation.     By  sect  10,  it 

is  provided,  that  the  defendant  shall  be  at  liberty  to  plead 

his  final  order  for  protection,  and  that  clearly  refers  to  the 

final  order  described  in  sect  4.    In  sect  4,  a  provision  is 

made  for  an  order  to  vest  the  estate  in  the  assignees,  but 

not  a  word  is  to  be  fi^und  there  about  distributioiu    The 

duty,  after  the  efiSects  become  vested  in  the  assignees,  is 

cast  upon   them   to   distribute.     Hie  pleader  has  here 

alleged  the  two  main  requisites  to  constitute  a  valid  final 

order,  in  stating  it  to  be  for  the  protection  of  his  person, 

and  vesting  his  property  in  the  assignee.     In  so  doing 

he  has  set  it  out  according  to  its  legal  effect,  and  as  there 

is  no  express  form  given  by  the  statute,  I  think  he  had 

alleged  enough  to  constitute  this  a  good  plea. 

Leave  to  amend  on  the  usual  terms. 


£  E  2 
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JC'-^.:^^'^?'  Smith  v.  Nesbitt. 

x^HANNELL^  Seijt,  moYed  for  a  rule  nisi  to  refer  it  to 
the  Master  to  compute  the  amount  of  damages  due  on 
a  covenant  in  an  action  i^;ainst  the  defendant,  for  not 
paying  over  certain  sums  received  by  him  as  a  seques- 
trator. The  declaration  stated,  that  by  an  indenture  made 
between  one  H.  Nesbitt  of  the  first  part,   the  defendant 


Judgment  for 
the  plaintiff 
on  demuirer 
havinff  been 
signed  in  an 
action  of 
covenant 
against  the 
defendant  as 
sequestrator, 


who  was  bound  of  the  second  part,  and  the  plaintiflF  of  the  third  part,  after 

to  pay  over  to  ,  ^  r       »  i  r     ^    ^ 

the  plaintiff      reciting  that  a  writ  of  sequestrari  &cias  had  issued  against 


the  ecclesiastical  goods  and  benefice  of  the  Rev.  C.  W.  to 
recover  a  judgment  debt  of  l,500iL  due  to  the  defendant; 
and  after  reciting  that  the  said  judgment  debt  had  become 
the  property  of  the  said  H.  Nesbitt,  and  that  the  said 


all  such  sums 
as  should  be 
received  by 
him  in  his 
character  as 
sequeslrator, 
in  satisfaction 

to  the  plaintiff^  H-  Nesbitt  was  indebted  to  the  plaintiff  in  3002L,  the 
refuS'^to  defendant  thereby  covenanted  with  the  plaintiff  that  he, 
refer  it  to  the    the  defendant,  should  and  would  pay  over  the  first  fimits,  or 

Msster  to  j       i  .  i     ,  i       i. 

compute  the      proceeds  which  should  be  first  realized,  and  be  at  the  dispo- 

dun^es^to       sition  of  the  defendant  under  the  said  sequestration,  or  oo 

piaintiffwas      ^^^^^"^^  ^^  the  Said  judgment  debt,  forthwith,  upon  the  receipt 

entitled.  thereof,  to  the  plaintiff,  in  part  or  full  satisfaction,  as  the 

case  might  be,  of  the  said  sum  of  300/.     The  declaration 

then  stated  that  although  divers  monies,  amounting,  &c» 

being  first  firuits  and  proceeds  were  realized,  and  were  at 

the  disposition  of  the  defendant  under  the  said  seques^ 

tration ;  yet  that  the  defendant  had  not  paid  over  the  said 

monies  or  any  part  thereof.     The  Court  gave  judgment  on 

demurrer  for  the  plaintiff;  and  it  was  now  sought  to  refer  it 

to  the  Master  to  compute  the  amount  of  damages,  instead 

of  executing  a  writ  of  inquiry.     A  rule  nisi  having  been 

granted. 


Byks,  Seijt.,  shewed  cause.  The  cases  in  which  the 
Court  was  in  the  habit  of  referring  questions  to  the  Master 
to  compute,  were  those  in  which  a  mere  matter  of  calcu- 
lation  was  involved;     1    Tidd's  Practice,  571,   9th  ed.; 
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2  CMt.  Archb.  Practy  709, 1th  ed.  Where  any  thing  more 
than  mere  calculation  was  required  in  order  to  ascertain 
the  amount  of  the  plaintiff's  claim^  a  writ  of  inquiry  was  j,  ^• 
required  to  be  executed;  Messin  v.  Massareene(a);  Coohe 
V.  Pettit  (b)  ;  Derdson  v.  Mair  (c) ;  Nelson  v.  Sheridan  {d). 
Now  here  it  could  not  be  said  that  to  determine  the  amount 
of  the  plaintiff's  claim  was  a  mere  matter  of  computation. 
The  demurrer  did  not  necessarily  admit  that  the  whole 
sum  for  which  the  covenant  was  given  had  been  received. 
I(  therefore,  the  case  was  referred  to  the  Master,  the  whole 
account  of  receipts  and  reductions,  which  might  properly 
be  made,  nuust  be  brought  before  him  in  order  to  determine 
the  correct  balance.  Difficult  questions  might  arise  upon 
those  measures  which  would  be  much  more  properly  deter- 
mined by  a  jury  under  the  direction  of  a  Judge.  The 
present  rule,  therefore,  ought  to  be  discharged. 

ChanneU,  Serjt,  in  support  of  the  rule.  It  was  a  matter 
of  discretion  in  the  Court  in  what  cases  it  would  direct  a 
question  as  to  the  amount  of  damages  to  b^  determined  by 
the  Master  instead  of  a  jury.  It  certainly  could  not  be 
contended  that  a  certain  sum  was  admitted  to  be  due  under 
diis  covenant  to  the  plaintiff,  and  perhaps  it  was  difficult  to 
^ingoish  the  present  in  point  of  principle  from  those  in 
which  the  Court  had  declined  interfering  by  a  reference  to 
the  Master. 

TmnAL,  C.  J. — I  think  this  case  involves  more  than  a 
matter  of  simple  computation.  The  rule  must  therefore  be 
discharged. 

Rule  discharged. 

/(a)  4  T.  R.  493.  /(c)  14  East,  622. 

(h)  2  Wils.  5.  •((!)  8  T.  R.  395. 
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./g,  ^-  C^,  3ZO, 


is  due  on  a 
contract  for 
payment  of 
mtereat,  or 
that  a  sum  of 
20/.  is  due, 
independent 
of  the  claim 
of  interest 


_^  Neale  t).  Snotjlten. 

An  affidaTit      M^  OWLING^  Seijt.,  moved  for  a  rule  to  shew  cause  why 

of  debt  where 

the  sum  sworn  the  defendant  should  not  be  discharged  out  of  custody,  on 
ply^f  the  ground  of  a  defect  in  the  affidavit  to  hold  to  bail, 
interest,  must    q^  which  the  defendant  had  been  arrested  in  pursuance  of 

shew  either  ^  ^      * 

that  the  sum  an  order  of  Platty  B.  The  affidavit  was  in  these  terms: 
— "  The  defendant  is  justly  and  truly  indebted  to  thia 
deponent  in  the  sum  of  105/.  8^.  4(il,  on  a  bill  of  exchange 
drawn  by  this  deponent  upon  and  accepted  by  the  said 
defendant  for  the  payment  of  802L  at  a  day  now  past;  and 
also  for  money  lent,  laid  out,  and  expended  for  the  said 
The  proceed-  defendant  at  his  request;  and  for  interest  upon,  and  for  the 

ing  by  capias  t  '  r      » 

in  pursuance  forbearance  to  the  said  defendant  by  this  deponent,  at  the 
said  defendant's  request,  of  monies  due  and  owing  from  the 
said  defendant  to  this  deponent"  It  was  consistent  with 
the  terms  of  this  affidavit  that  a  less  sum  than  20L  was  due 
from  the  defendant  to  the  deponent,  independent  of  the 
claim  to  interest.  According  to  the  terms  of  this  affidavit 
interest  could  only  be  due  by  way  of  damages,  and  in 
respect  of  interest,  as  damages,  a  defendant  could  not  be 
arrested.  He  cited  Drake  v.  Harding  (a),  and  CaUum  v. 
Leeson  (^),  LatreiUe  v.  Hoepfner  (c).  A  rule  nisi  having 
been  granted. 


of  a  Judgc*8 
order  under 
the  1  &  2  Vict 
c.  110,  is 
collateral  to 
the  cause ;  and 
therefore, 
although  the 
defendant  is 
arrested,  and 
continues  in 
custody,  the 
plaintiff  may 
enter  an  ap- 
pearance for 
nim.  file  his 
declaration, 
and  serre 
notice  thereof, 
in  the  same 
manner  as  if 
no  arrest  had 
taken  place. 


Channell,  Seijt.,  shewed  cause.  It  was  not  necessary,  in 
order  to  justify  the  arrest  of  the  defendant,  that  an  express 
contract  for  the  payment  of  interest  should  be  disclosed, 
on  the  face  of  the  affidavit,  if  such  a  contract  could  be 
inferred  from  the  terms  of  the  affidavit  He  cited  Picknum 
V.  Collis  {d)y  and  White  v.  Sowerhy  {e).  A  defendant  was  as 
liable  to  be  arrested  in  respect  of  a  claim  for  interest,  as  in 
respect  of  a  debt. 

/{a)  4  Dowl.  34.  &  Scott,  800 ;  2  Dowl.  758. 

/(6)  2  Dowl.  381 ;  S.  C.  2  Cr.  ^{d)  3  Dowl.  429. 

&  M.  406.  ^  \e)  Ibid.  684. 
(c)  10  Bing.  334 ;  S.  C.  3  M. 
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Zknclmg,  Seijt,  was  not  called  upon.  1845. 

Nbalb 

MAuiiB.  J. — It  would  be  consistent  with  the  tenns  of  «  ^- 
this  affidavit  that  the  interest  was  due  on  other  grounds 
than  on  that  of  a  contract  It  might  be  claimed  in  con- 
sequence of  a  notice  having  been  given  in  pursuance  of  the 
3  &  4  Wm.  4t,  c.  42,  when  it  would  be  for  the  jury  to 
aasess  the  amount  at  the  trial.  If  so,  then  the  person 
making  this  affidavit  could  never  be  indicted  for  peijury. 

TnrDAi:.,  C.  J. — ^The  current  of  authorities  on  this  subject 
seems  to  shew  that  either  the  deponent  should  disclose  a 
contract  for  the  payment  of  interest,  or  state  a  debt  to 
the  adequate  amount  exclusive  of  the  claim  to  interest 
Neither  has  been  done  by  the  deponent  in  the  present 
case. 

Rule  absolute. 

DawUngy  Seijt,  afterwards  obtained  a  rule  nisi  to  set 
aade  the  notice  of  declaration  which  had  been  served  upon 
the  defendant  while  he  was  in  custody,  in  pursuance  of  the 
capias  which  had  issued  on  the  authority  of  the  Judge's 
order  to  hold  to  bail.  The  objection  was,  that,  as  the 
defendant  was  a  prisoner,  the  declaration  should  have  been 
delivered  and  not  filed. 

ChanneUy  Serjt,  shewed  cause.  The  present  action  was 
commenced  by  a  writ  of  summons,  in  conformity  with 
the  provisions  of  the  1  &  2  Vict  c  110,  sect  2,  and  the 
defendant  not  appearing  within  the  eight  days  an  appear- 
aoce  was  entered  for  him,  and  then,  according  to  the 
practice  of  the  Court,  the  declaration  was  filed  and  notice 
served  upon  the  defendant  The  proceeding  therefore,  on 
the  part  of  the  plaintiff,  was  perfectly  regular.  The  ftct  of 
the  defendant  being  arrested  in  pursuance  of  a  Judge's 
order,  could  not  render  it  necessary  to  alter  the  mode 
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of  proceeding.     The  arrest  of  the  defendant  was  quite 
collateral  to   the   cause,   and  therefore  the   plaintiff  was 
^     ^*  correct  in  takins  the  same  steps  as  if  the  defendant  had 

not  been  arrested.  The  case  might  have  been  different 
antecedent  to  the  1  &  2  Vict.  c.  1 10,  when  the  capias  was 
the  commencement  of  the  suit ;  but  now  that  the  summons 
was  the  commencement  of  the  suit,  the  capias  was  merdj 
collateral. 

Dowlingy  Serjt,  in  support  of  the  rule.  When  a  defendant 
has  been  arrested  on  a  capias  issued  in  pursuance  of  a  Judge's 
order,  he  is  in  the  same  situation  as  if  the  suit  had  been 
commenced  by  writ  of  capias  under  the  old  practice,  and 
consequently,  being  a  prisoner,  the  declaration  ought  to  be 
.  delivered  and  not  filed.  If  not,  the  defendant  would  be 
placed  in  the  same  difficulty  which  it  was  the  object  of  the 
old  practice  to  obviate;  that  is,  the  defendant,  while  a 
prisoner,  would  receive  notice  of  a  declaration  being  filed, 
when  he,  fi*om  being  in  custody,  could  not  obtain  it  from 
the  office  where  it  was  filed.  The  case  otBall  v.  Stanley  [a) 
was  no  authority  to  shew  that  the  proceeding  by  capias, 
in  pursuance  of  a  Judge's  order,  was  to  alter  the  nature  of 
the  action  from  one  commenced  by  serviceable  process  to 
one  commenced  by  writ  of  summons.  There  it  was  agreed 
between  the  parties  that  on  certain  terms  ^'  aU  fiirther 
proceedings  in  the  cause  should  be  stayed."  The  plaintiff, 
notwithstanding  this  arrangement,  obtained  an  order  to 
arrest  the  defendant  An  application  was  made  to  rescind 
that  order,  and  on  that  occasion,  Aldersan,  B.,  said^  *^  This 
is  a  proceeding  in  the  cause  ;  it  changes  the  nature  of  the 
cause  from  one  commenced  by  a  writ  of  summons  to  one 
founded  on  a  writ  of  capias.  Though  not  a  necessary  pro- 
ceeding to  accelerate  or  retard  final  judgment,  it  is  yet  a 
proceeding  whereby  the  nature  of  the  cause  is  changed." 

/(fl)  6  M.  &  W.  396;  S.  C.  8  Dowl.  344. 
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TiNDAL,  C.  J. — No  authority  has  been  cited  to  shew        1846. 
that  if  in  the  progress  of  an  action  commenced  by  a  writ       Neale 
of  summons  a  writ  of  capias  is  obtained,   the   suit  so     gj^oui^^EN 
commenced  is  altered  in  its  character.     It  seems  to  me, 
therefore,   that    as    an   appearance   was    entered   for  the 
defendant,  the  pUuntiff  was  entitled,  in  conformity  with  the 
practice,  to  file  a  declaration,  and  serve  the  defendant  with 
notice.    The  arrest,  in  pursuance  of  the  Judge's  order,  was 
merely  collateral,  and  could  not  alter  the  usual  mode  of 
procedure. 

CoLTMAN,  J. — ^The  old  practice  respecting  prisoners  is 
inapplicable  to  the  present  case.  There  the  defendant 
remained  in  custody  in  default  of  obtaining  bail  for  his 
appearance.  The  plaintiff  consequently  could  not  enter 
an  appearance  for  him,  and  therefore  could  not  file  a 
declaration  and  serve  him  with  notice.  Here,  however, 
the  plaintiff  has  entered  an  appearance  for  the  defendant, 
and  was  consequently  regular  in  the  course  he  has  pursued. 


Erlb,  J.,  concurred. 


Rule  discharged. 
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^C^  CA'  3^-} 


Declaratioii 
on  a  bond 
under  1  &  3 
^  Vict  c.  1 10, 
s.  8,  given  by 
the  defendftnt 
and  othera, 
his  partners 


7  '  HiNTON  ©.  ACRAMAN. 

UEBT.  The  declaratioD  stated,  that  whereas  the  defendant 
on  the  9th  day  of  April,  a.  d.  1842,  by  his  certain  writing 
obligatory,  sealed  with  his  seal,  became  and  was  held  and 
firmly  bound  unto  the  plaintiff  in  the  sum  of  2700il,  &c.  above 
demanded  to  be  paid  by  the  defendant  to  the  plaintiff  when 
Sat  judgment  ^^  defendant  should  be  thereunto  afterwards  reqoeatedj 
^^  "^^^"^  which  writing  obligatory  was  and  is  subject  to  a  certain  con- 
for  the  ori^nal  dition  thereunder  written ;  whereby,  after  reciting  that  the 
was  not  paid ;  plaintiff  had,  under  the  provisions  of  a  statute  made  and 
passed  in  the  1st  and  2nd  years  of  the  reign  of  her  present 
Majesty  Queen  Victoria,  filed  an  affidavit  in  her  Majesty's 
Court  of  Bankruptcy  to  the  effect,  that  a  certain  debt  amoont^ 
ing  to  the  sum  of  1650/.  was  justly  due  to  him  firom  the  de- 
fendant, and  Daniel  Wade  Acraman,  Alfred  John  Acraman, 
Thomas  Holroyd,  and  William  Morgan,  and  that  the  de- 
Judge's  order;  fendant,  and  the  said  Daniel  Wade  Acraman,  Alfred  John 
wu  obtdned"  Acraman,  Thomas  Holroyd,  and  William  Morgan  were,  as 
'Iriild  taii  ^®  ^'^  plaintiff  verily  believed,  traders  within  the  meaning 
on  the  plaintiff  of  the  laws  then  in  force  concerning  bankrupts,  and  also 
on  a  subse.  reciting  that  the  plaintiff  had,  on  the  23rd  day  of  March,  m 
SlTdefcndMt^  the  year  aforesaid,  caused  each  of  them,  the  defendant  and 
should'n^^  the  said  Alfired  John  Acraman  respectively  to  be  personally 
have  further  served  with  a  copy  of  such  affidavit,  and  with  notice  in 
and  that  in  the  writing  requiring  immediate  payment  of  such  alleged  debt 

meantime 

proceedings 

against  the  def^dant  and  his  bail  should  be  stayed ;  and  that  neither  the  defendsat  nor  sb 

co-debtors  rendered  themselves  according  to  the  practice  of  the  Court,  or  within  ths  tioe 


and  that  a 
Judge's  order 
was  made  to 
render  the 
principals 
within  ten 
days,  which 
time  was  en- 
larged without 
prejudice  by 
another 


Judge's  order  had  been  obtained  ex  parte  by  the  plaintiff,  was  bad.  Thirdly,  dist  a  pw* 
whicn  alleged  that  the  rule  nisi  in  the  declaration  sileffed  was  made  abeolate  on  the  ^.^^^^ 
second  day  of  Term,  giving  further  time  to  render,  and  that  a  render  was  made  witbis  tsv 
time,  was  good.  Fourthly,  that  a  bond  under  1  &  2  Vict.  c.  110,  s.  8,  under  such  cntaia- 
*^stances,  was  not  a  claim  within  the  6  Geo.  4,  c.  16,  ss.  51  and  56,  barred  bv  the  defendaot* 
certificate  obtained  after  the  commencement  of  the  original  action,  but  before  jadgnc^* 
Fifthly,  that  a  plea  alleging  that  the  plaintiff  had  brought  an  action  to  recover  the  "^'J*'^ 
tioned  in  the  bond  at  the  time  of  ffiving  the  bond,  was  not  a  bar  to  an  action  oo  the  bond, 
although  the  judgment  in  respect  of  the  debt  was  obtained  in  an  action  subsequcutly  comnMBoett. 
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of  1650^1,  and  the  bankere'  commission  and  interest  due  1845. 
thereon^  and  that  the  plaintiff  had  also  on  the  24th  day 
of  March  in  the  year  aforesaid,  caused  the  said  William 
Moigan  to  be  personally  served  with  a  copy  of  soch 
affidavit,  and  with  a  like  notice,  and  also  reciting  that 
James  Oxley  Bridges  and  Joseph  Arthur  Ballantine  had 
agreed  to  join  the  defendant,  and  the  said  Daniel  Wade 
Acraman,  Alfred  John  Acraman,  Thomas  Holroyd,  and 
William  Morgan  in  the  said  writing  obligatoiy,  subject  to 
the  condition  for  making  the  same  void,  &c.  as  sureties  for 
the  defendant  and  the  sidd  Daniel  Wade  Acraman,  Alfred 
John  Acraman,  Thomas  Holroyd,  and  William  Morgan; 
the  condition  of  the  said  writing  obligatory  was  declared 
to  be  that  if  the  defendant  and  the  said  Daniel  Wade 
Acraman,  Alfred  John  Acraman,  Thomas  Holroyd,  and 
William  Morgan,  James  Oxley  Bridges  and  Joseph  Arthur 
Balhintine,  or  any,  or  either  of  them,  their,  or  his  heirs, 
execators,  or  administrators,  should  well  and  truly  pay,  or 
cause  to  be  paid  to  the  plaintiff,  his  executors,  adminis- 
trators, or  assigns  such  sum  or  sums  as  should  be  recovered 
in  any  action  or  actions  which  then  had  been,  or  thereafter 
flhoold  be  brought  for  the  recovery  of  the  said  alleged  debt, 
together  with  such  costs  as  should  be  given  in  the  same,  or 
if  the  defendant  and  the  said  Daniel  Wade  Acraman,  Alfred 
John  Acraman,  Thomas  Holroyd,  and  William  Morgan 
shotdd  render  themselves  to  the  custody  of  the  gaoler  of 
the  Court  in  which  such  action  or  actions  had  been  had,  or 
might  be  brought  according  to  the  practice  of  such  Court 
or  Courts,  or  within  such  time  and  such  manner  as  the  said 
Court  or  Courts,  or  any  Judge  thereof  respectively  should 
direct,  after  judgment  should  have  been  recovered  in  such 
action  or  actions,  then  the  said  writing  obligatory  to  be  void 
and  of  no  effect,  otherwise  to  be  and  remain  in  full  force 
and  virtue,  as,  &c.  That  afterwards,  and  after  the  making 
of  the  writing  obligatory  and  condition,  to  wit,  on  the  ISth 
day  of  July,  in  the  year  aforesidd,  a  certain  action  was  com- 
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1845.        roenced  by  the  plaintiff  against  the  defendant,  and  the  fiaid 
HiNTON      I^aniel  Wade  Acraman,  Alfired  John  Acraman,  Thomas 
^'  Holroyd,  and  William  Morgan,  in  her  Majesty's  Court  of 

Exchequer  at  Westminster,  for  the  recovery  of  the  sud 
debt  in  the  said  condition  mentioned,  together  with  such 
costs  of  the  plaintiff  as  should  be  given  in  the  same.  The 
declaration  then  alleged  that  such  proceedings  were  hsd» 
that  the  plaintiff  recovered  judgment  thereon  agaiost 
the  defendant,  and  Daniel  Wade  Acraman,  Alfired  John 
Acraman,  Thomas  Holroyd,  and  William  Morgan,  fi)r 
16981  5s.  And  that  the  sum  of  16502.  parcel  of  the  said 
sum  of  1 6981 5«.  so  recovered  as  aforesaid  was  and  is  the  debt, 
in  the  said  condition  mentioned,  and  was  and  is,  together 
with  the  sum  of  3321  11«.  %d.  interest  upon  the  said  sum  of 
16501,  the  amount  which  in  and  by  the  said  last  mentioned 
Coiut  was  adjudged  to  the  plaintiff  for  his  damages  by  him 
sustained  on  occasion  of  the  not  performing  of  the  said  jmto- 
mise,  and  that  the  sum  of  14/.  13«.  6e2.  reddue  of  the  said  sum 
of  169821  5«.  was  the  amount  of  damages  adjudged  to  the 
plaintiff,  in  and  by  the  last  mentioned  Court,  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended; 
of  all  which  several  premises  the  defendant  before  the  com- 
mencement  of  this  suit,  to  wit,  on,  &c.,  had  notice.  And 
the  plaintiff  further  saith  that  the  defendant,  and  the  said 
Daniel  Wade  Acraman,  Alfred  John  Acraman,  Thomas 
Holroyd,  and  William  Moigan  did  not,  nocdid  any  or  either 
of  their  heirs,  executors,  or  administrators,  nor  did  the  said 
James  Oxley  Bridges  and  Joseph  Arthur  Ballantine,  or 
either  of  them,  their,  or  any,  or  either  of  their  heirs,  execu« 
tors  or  administrators  at  any  time  before  the  commence- 
ment of  this  suit,  pay  or  cause  to  be  paid  to  the  plain- 
tiff the  said  sum  of  1698/.  6$,  so  recovered  as  aforesaid, 
or  any  part  thereof,  according  to  the  form  and  effect  of 
the  condition  of  the  said  writing  obligatory.  And  that 
after  the  recovery  of  the  said  judgment  in  the  said 
action  by  aiid  at  the  suit  of  the  plaintiff  against  the  de- 
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feodanty  and  the  said  Daniel  Wade  Acraman,  Alfred  John        1845. 

AcramaDy  Thomas  Holrojd,  and  William  Morgan  in  the       Hinton 

said  Court  of  Exchequer,  to  wit,  on  the  19th  day  of  August,      acbIman. 

1842,  a  certain  order  was  duly  made  in  the  last  mentioned 

caaae,  on  the  application  of  the  plaintiff  by  the  Honourable 

Sir  John  Taylor  Coleridge^  Knt,  one  of  the  Justices  of  the 

Court  of  Queen's  Bench,  by  which  order  the  said  Sir  John 

Taylor  Coleridge,  so  being  such  Justice  as  aforesaid,  ordered 

that  the  defendant  and  the  said  Daniel  Wade  Acraman, 

Alfred  John   Acraman,   Thomas  Holroyd,   and   William 

Moigan,  should  surrender  themselves  to  the  custody  of  the 

Marshal  of  the  Queen's  prison,  within  ten  days  after  service 

of  a  copy  of  that  order  on  the  defendant,  and  the  smd 

D&niel  Wade  Acraman,  Alfred  John  Acraman,  Thomas 

Hdroyd,  and  William  Moi^an,  and  on  the  said  James  Oxley 

Bridges  and  Joseph  Arthur  Ballantine ;  a  copy  of  which 

order  of  the  said  Sir  John  Taylor  Coleridge,  so  being  such 

justice  as  afortesaid  was  afterwards,  to  wit,  on  the  20th  day 

of  August,  1842,  duly  served  on  the  defendant  and  the  said 

Alfred  John   Acraman,  Thomas   Holroyd,   and   William 

Moigan,  and  the  said  James  Oxley  Bridges,  and  Joseph 

Arthur  Ballantine,  and  a  copy  of  which  order  was  after- 

wuds,  to  wit,  on  the  23rd  day  of  August,  1842,  duly  served 

on  the  said  Daniel  Wade  Acraman.     And  that  ten  days 

tfter  service  of  a  copy  of  the  said  order  on  the  defendant 

and  the  said  Daniel  Wade  Acraman,  Alft'ed  John  Acraman, 

Thomas  Holroyd,  and  William  Morgan,  and  the  said  James 

Oxley  Bridges,  and  Joseph  Arthur  Ballantine,  had  before 

the  commencement  of  this  suit  long  elapsed.     And  the 

plaintiff  further  saith,  that  afterwards  and  after  the  recovery 

of  die  said  judgment,  to  wit,  &c,  the  Honourable  Sir  Cr^M- 

^U  CregsioeUf  Knt.,  one  of  the  Justices  of  the  Coiurt  of 

Common  Pleas  at  Westminster,  did  make  a  certain  order 

in  the  said  last  mentioned  cause  by  which  last  mentioned 

order  the  said  Sir  Cresswell  Cresswell,  so  being  such  justice 

as  aforesaid,  did  order  that  the  time  for  the  defendant  and 
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1846.  the  said  Daniel  Wade  Acraman,  Alfred  John  AcnuiMn, 
Unrros  Thomas  Holroyd,  and  William  Morgan,  to  render  in  that 
.    '•  cause  should  be  enlanrcd  for  a  week,  and  that  the  farther 

hearing  of  a  certain  summons  to  set  aside  the  said  order  of 
the  Honourable  Mr.  Justice  Coleridge  for  the  defendant, 
and  the  said  Daniel  Wade  Acraman,  Alfred  John  Acraman, 
Thomas  Holrojd,  and  William  Moigan  to  render,  should  be 
adjourned  until  the  second  day  of  Sept  a.  d.,  1842.     And 
the  plaintiff  further  saith,  that  on  the  2nd  of  Sept,  a.  dl, 
1842,  a  certain  other  order  was  made  in  the  last  mentioned 
action  by  the  said  Sir  Cresiwett  CressweU^  so  being  sudi 
Justice  as  aforesaid,  by  which  last  mentioned  order  the  said 
Sir  Cresstoett  CresnoeU  did  order  that  the  time  for  sonen- 
dering  the  defendant  and  the  said  Daniel  Wade  AcramsD, 
Alfred  John   Acraman,   Thomas  Holroyd^  and  William 
Morgan  should  be  enlarged,  until  the  fifth  day  of  the  then 
next  Michaelmas  Term,  without  prejudice  to  the  right  of 
the  bondsmen  to  render  the  defendant^  and  the  said  William 
Wade  Acraman,  Alfred  John  AcramaDj  Thomas  Holroyd, 
and  William  Moigan  in  the  meantimcj  or  to  the  right  of 
the  said  plaintiff  to  treat  the  bond  as  forfeited.     And  the 
plaintiff  further  saith,  that  afterwards^  and  after  the  reco- 
very of  the  said  judgment,  to  wit,  on  the  4th  day  of  Not.  in 
Michaelmas  Term,  a.  d.  1842,  a  certain  rule  was  made  by 
the  Court  of  our  Lady  the  Queen^  before  the  Barons  of  her 
Exchequer,  in  the  said  last  mentioned  action^  by  which  role 
it  was  ordered  that  the  plaintiff  should  shew  cause  on  Wed- 
nesday, the  9th  day  of  Nov.  then  instant,  why  the  said 
order  of  the  said  Mr.  Justice  CokHdge,  and  all  ptoceedingB 
thereupon  had,  should  not  be  set  aside,  with  costs  to  be  paid 
by  the  plaintiff,  together  with  the  costs  of  the  prooeedingB 
before  Mr.  Justice  CreswM  in  relation  to  the  said  cxder, 
being  the  proceedings  hereinbefore  in  that  behalf  men- 
tioned, and  of  that  application,  or  why  the  defendants, 
thereby  meaning  the  defendants  in  the  said  last  mentioned 
action,  should  not  have  a  fortnight  after  judgment  pro- 
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noanced  on  that  rule,  or  such  other  time  as  the  Court  1845. 
should  order  in  that  behalf,  to  render  themselves  into  Hinton 
custody  as  to  the  said  last  mentioned  action,  in  discharge  of  "• 
their  bail^  and  why  all  proceedings  upon  the  bond  should 
not  be  set  aside  with  costs,  and  that  in  the  meantime  all 
proceedings  in  the  last  mentioned  cause  and  against  the 
defendants'  bail  should  be  stayed,  upon  notice  of  that  rule 
to  be  given  to  the  plaintiff,  his  attorney,  or  agent  And 
that  neither  the  now  defendant,  nor  the  said  Daniel  Wade 
Acraman,  Alfired  John  Acraman,  Thomas  Holroyd,  and 
William  Morgan,  nor  any,  nor  either  of  them  rendered 
themselves,  or  himself  to  the  custody  of  the  gaoler  of  the 
eaid  Court  of  Exchequer,  according  to  the  practice  of  the 
aame  Court,  or  witlun  the  time  mentioned  in  the  said  orders, 
or  any,  or  either  of  them  after  judgment  had  been  so 
recovered  as  aforesaid,  or  within  any  other  time,  or  in  any 
manner  lawfully  directed  by  the  same  Court,  or  any  Judge 
diereof,  after  judgment  had  been  so  recovered  as  aforesaid, 
according  to  the  form  and  effect  of  the  said  condition  of  the 
said  writing  obligatory,  but  wholly  neglected,  omitted,  and 
nfuaed  so  to  do,  and  the  condition  of  the  writing  obligatory 
is,  and  remains  wholly  unperformed,  contrary  to  the  form 
and  effect  of  the  said  writing  obligatory,  and  of  the  said 
condition  thereof,  &c.  &c. 

Amongst  other  pleas  the  defendant  pleaded,  secondly, 
that  after  the  recovery  of  the  judgment  in  the  declaration 
mentioned,  and  before  the  commencement  of  this  suit,  no 
writ  of  capias  ad  satisfaciendum  was  sued  or  prosecuted  out 
of  the  said  Court  of  Exchequer  against  the  defendant,  and 
the  said  Daniel  Wade  Acraman,  Alfi'ed  John  Acraman, 
Thomas  Holroyd,  and  William  Morgan,  or  any  or  either  of 
them,  upon  the  said  judgment,  and  returned  in  the  said 
Coort    Verification. 

Fourthly.  That  the  said  order  so  made  by  the  said  Sir 
John  Taylor  Coleridge^  as  in  the  declaration  mentioned,  was 
noade  before  the  time  for  rendering  the  said  defendant,  the 
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1 845 .        said  Daniel  Wade  Acraman,  Alfred  John  Aciamao,  Thomas 
HiNTON       Holroydy  and  William  Morgan,  in  the  said  action  so  com- 
'-  menced  against  them  as  in  the  declaration  mentiooed, 

according  to  the  practice  of  the  said  Court  of  Exchequer, 
had  expired  or  elapsed,  and  that  the  said  order  was  made 
ex  parte  on  the  application  of  the  said  plaintiff,  and  without 
any  previous  summons  of,  or  any  previous  notice  to  the 
said  defendant,  the  said  Daniel  Wade  Acraman,  Alfred 
John  Acraman,  Thomas  Holroyd,  and  William  Moi^gan,  or 
any  of  them,  or  any  agent,  attorney,  or  sohcitor  of  them, 
or  either  of  them.     Verification. 

Fifthly.  That  the  said  order  was  so  made  by  the  said 
Sir  John  Taylor  Coleridge^  as  aforesaid,  before  the  time  ibr 
rendering  the  said  defendant,  the  said  Daniel  Wade  Acca* 
man,  Alfred  John  Acraman,  Thomas  Uolroyd,  and  William 
Morgan,  in  the  said  action,  according  to  the  course  and 
practice  of  the  Court  in  which  the  same  was  so  brought,  as 
aforesaid,  had  expired  or  elapsed ;  and  that  after  the  making 
of  the  said  order  by  the  said  Sir  John  Taylor  Coleridge^  as 
in  the  said  declaration  mentioned,  and  before  the  said  ten 
days  after  the  service  of  the  said  copy  of  the  said  order,  as 
in  the  said  declaration  mentioned,  had  expired  or  elapsed, 
the  said  order  stated  in  the  declaration  to  have  been  firsdy 
made  by  the  said  Sir  Cressivell  Cresstoelly  was  made  by  the 
said  Sir  CressweU  Cresstoell^  as  in  the  said  dedaration 
mentioned,  to  wit,  on,  &c.,  and  that  afterwards,  and  after 
the  making  of  the  said  last  mentioned  order,  and  before  the 
expiration  of  the  time,  to  wit,  the  said  week  given  and 
appointed  in  and  by  the  said  last  mentioned  order  for  the 
making  of  the  said  surrender,  as  therein  and  in  the  said' 
declaration  mentioned,  the  said  order  stated  in  the  said 
declaration  to  have  been  secondly  made  by  the  said  Sir 
Cresswell  Cresswelly  was  made  by  the  said  Sir  CrestweH 
Cresstoelly  then  being  such  Justice  as  aforesaid,  as  in  the 
said  declaration  mentioned,  to  wit,  on,  &c. ;  and  that  after- 
wards, and  after  the  making  of  the  said  last  mentioned 
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order,  and  before  the  fifth  day  of  Michaelmas  Term,  in  the        1845. 
said  last  mentioned  order,  the  said  rule  so  made  by  the       hinton 
said  Court  of  our  Lady  the  Queen,  before  the  Barons  of     .     '• 

•^  ^  ^  '        ^  ^  ACRAKAN. 

her  Exchequer,  as  in  the  said  declaration  mentioned,  was 
made  by  the  said  Court,  to  wit,  on,  &c. ;  and  further,  that  «. 

afterwards,  and  after  the  making  of  the  said  last  mentioned 
rale  by  the  said  Court  as  aforesaid,  and  within  a  reasonable 
time  for  that  purpose,  to  wit,  on,  &c.,  notice  of  the  said 
rnle  was  given  to  the  said  plaintiff,  as  in  and  by  the  same 
is  directed,  and  according  to  the  course  and  practice  of  the 
said  Court;  and  that  afterwards,  in  Michaelmas  Term, 
-A,  D.  1842,  to  wit,  on  the  24th  day  of  November,  in  the 
year  aforesaid,  cause  was  shewn  against  die  said  rule,  and 
die  said  rule,  and  matters  therein  contained,  were  argued 
and  discussed  before  the  Court  aforesidd,  according  to  the 
course  and  practice  of  the  last  mentioned  Court,  and  the 
said  Court  did  thereupon,  by  a  certain  other  rule,  then 
duly  made  according  to  the  course  and  practice  thereof, 
among  other  thii^s,  order  and  direct,  that  the  said  now 
defendant,  the  said  Daniel  Wade  Acraman,  Alfred  John 
Acraman,   Thomas   Holroyd,   and  William   Morgan,  and 
their  bail  or  sureties,  James  Oxley  Bridges,  and  Joseph 
Arthur  Ballantine,  should  have  ten  days  from  the  day  of 
the  making  of  the  rule  now  in  recital  to  render  the  said 
now  defendant,  the  said  Daniel  Wade  Acraman,  Alfred 
John  Acraman,  Thomas  Holroyd,  and  William  Morgan  in 
the  said  action  so  brought  against  them  as  aforesaid.     And 
tbe  defendant  ftirther  saith,  that  afterwards,  and  after  the 
making  of  the  said  last  mentioned  rule,  and  before  the 
commencement  of  this  suit,  and  before  the  expiration  of 
ten  days  from  the  day  of  the  making  of  the   said  last 
mentioned  rule,   and  within  the   time  for  that  purpose 
tl^erein  limited  and  appointed  as  aforesaid,  to  wit,  on  the 
28th  day  of  November,  in  the  year  aforesaid,  the  said  now 
defendant,  the  said  Daniel  Wade  Acraman,  Alfred  John 
Acraman,  Thomas  Holroyd,  and  William   Morgan,  and 
each  and  every  of  them,  did  respectively  render  themselves 

VOL.  III.  F   F  D.    &   L. 
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1845.       to  the  custody  of  the  gaoler  of  the  said  Court,  as  in  and  bj 
^JJj^^jj      the  said  last  mentioned  rule  was  directed  and  ordered,  and 
e.  according  to  the  form  and  effect,  true  intent  and  meaning 

of  the  said  condition.     Verification. 

The  sixth  plea  stated  at  length,  that  after  making  the 
bond,  but  without  alleging  it  to  have  been  after  judgment 
in  the  action  brought  for  the  recovery  of  the  original  debt, 
the  defendant,  and  D.  W.  Acraman,  and  A.  J.  Acramao, 
being  traders,  and  indebted,  and  having  committed  acts  of 
bankruptcy,  were  declared  bankrupts,  and  obtained  thdr 
certificate,  which  was  duly  allowed  before  the  commence- 
ment  of  this  action. 

Seventhly.  That  before  the  making  of  the  said  writing 
obligatory  in  the  declaration  mentioned,  and  long  before 
the  commencement  of  the  action  in  the  declaration  men- 
tioned, to  wit,  &a,  a  certain  action  was  commenced  by  the 
plaintiff  against  the  defendant,  and  the  said  Daniel  Wade 
-  Acraman,  Alfired  John  Acraman,  Thomas  Holroyd,  and 
William  Morgan,  in  her  Majesty's  Court  of  Exchequer  at 
Westminster,  for  the  recovery  of  the  same  identical  debt  in 
the  said  condition  mentioned,  together  with  such  costs  of 
the  plaintiff  as  should  be  given  in  the  same ;  and  the  sud 
action  then  and  fix>m  thence,  until  and  at  the  time  of 
the  making  of  the  said  writing  obligatoiy,  was,  and  fiom 
thence  hitherto  hath  been,  and  is  stiU  pending  in  the  said 
Court  of  Exchequer,  and  the  plaintiff  could  and  might 
have  recovered,  and  may  recover  in  the  said  last  men- 
tioned action  the  said  debt  in  the  said  condition  of  the 
said  writing  obligatory  mentioned.  And  the  defendant 
further  saith,  that  at  the  time  of  the  making  of  the  said 
writing  obligatory,  the  said  action  in  the  dedaratton 
mentioned  had  not  been  commenced,  and  the  said  writing 
obligatory  was  then  meant  and  intended  by  the  several 
parties  thereto  to  apply,  and  did  apply  to  the  said  action  so 
commenced  by  the  plaintiff  as  in  this  plea  mentioned,  and 
was  not,  by  the  said  parties,  or  any  of  them,  meant  and 
intended  to  apply,  and  did  not  apply  to  the  said  action  so 
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commenoedy  and  in  which  judgment  was  so  obtained,  as  in  1845. 

the  declaration  mentioned ;  and  this,  &c.     Verificatioa.  Hinton 

The  eighth  plea  was  to  the  same  e£Fect  as  the  sixth  plea.  '- 

To  these  pleas  the  plaintiff  demurred  specially* 

Sir  7.  JFUde,  (with  him,  Manmnff,  Serjt)  for  the  plain- 
d£  Hie  first  question  arose  upon  the  second  plea.  The 
defendant  insisted  that  the  bond  recited  in  the  declaration 
was  not  forfeited,  unless  a  writ  of  capias  ad  satis&ciendum 
iasoed.  Tliat  wbb  not  so.  A  bond  was  not  a  proceeding 
in  a  cause,  and  differed  firom  a  recognizance  of  bail,  which 
was  such  a  proceeding.  In  Sixndon  v.  Proctor  and  Another  (a), 
Hr.  Justice  Bayleyy  citing  the  case  of  PoweU  v.  Taylor  (&), 
and  TiM'b  Practice,  p.  1129,  9ih  ed.y  said,  '<  They  (the  bail) 
may  also  plead,  in  dischaige  of  their  liability,  that  there 
was  no  capias  ad  satisfSsunendum  sued  out,  and  returned 
i^DSt  the  principal,  and  if  there  be  a  void  writ,  it  is  as 
none.  But  if  the  writ  be  merely  irregular^  as  if  it  was  sued 
out  after  a  year,  without  a  scire  ftcias,  or  made  returnable 
on  a  day  out  of  Term,  or  if  it  has  not  lain  four  days  in  the 
sheriflTs  office,  the  bail  cannot  take  advantage  of  the  irre- 
goiaritf  by  pleading."*^*'  It  is  insisted,  that  the  suing  out  of 
a  ca.  sa.  against  the  principal  is  rendered  necessazy  only  by 
the  roles  and  {nractice  of  the  Court ;" — **  but  it  seems  to  me 
that  die  obligation  to  sue  out  a  ca.  sa.  results  by  law  from 
the  terms  of  the  recognizance." — '*  In  Hobs  v.  TedcagUe  (c), 
it  was  decided,  that  the  plea  of  no  ca.  sa.  b  a  good  plea, 
because,  by  the  construction  put  upon  the  terms  of  the 
recognizance,  the  bail  are  not  bound  to  render  their  prin- 
dpal  until  the  plaintiff  sues  out  the  ca.  sa.  The  case  of 
Dudhw  V.  Watchom(d)  was  properly  decided,  because 
there  was  a  valid  ca.  sa.  sued  out  in  that  case.  For  it  is  a 
general  rule  of  law  that  the  execution  must  pursue  the 
judgment,  and  that  a  ca.  sa.  must  be  directed  to  the  sheriff 

to 

/(«)  7  B.  &  C.  800.  /'(c)  Cro.  Eliz.  597- 

/  (ft)  TWTf  Pract.  11 29*  9th  ed.  ^{d)  16  East,  39. 
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of  that  county  in  which  the  action  is  brought  I  am  not 
aware  of  any  case  where  a  party,  who  in  pleading  has 
relied  upon  the  practice  of  the  Court,  has  not  failed  In 
Donnelly  v.  Dunn  (a),  to  an  action  on  the  recognizance  of 
baily  the  defendant  pleaded  the  bankruptcy  of  his  principali 
and  there  was  a  general  demurrer.  The  bankruptcy  of  the 
principal  is  a  ground  for  an  application  to  thb  Coart  to 
enter  an  exoneretur  on  the  bail-piece*  But  it  was  dedded 
that  it  could  not  be  pleaded."  Before  this  case,  it  ms 
considered  to  be  the  result  of  the  practice,  and  not  of  the 
terms  of  the  recognizance,  which  could  be  pleaded;  bat 
this  case  corrected  the  mistake,  and  Mr.  Justice  Holnij/d, 
in  Sandon  v.  Proctor (b)^  said,  "I  have  entertained  some 
doubts  in  this  case,  and  those  doubts  were  caused  by  some 
expressions  which  fell  from  the  Court  in  Dudlow  v.  Watchr 
horn.  But  I  am  now  satisfied  that  a  mere  matter  of 
practice  cannot  be  pleaded.  There  is  a  material  distinc- 
tion between  those  things  which  are  required  to  be  done 
by  the  common  or  statute  law  of  the  land,  and  things 
required  to  be  done  by  the  rules  or  practice  of  the  Court." 
Any  matter  which  may  be  taken  advantage  of  in  a  Court 
of  Error  may  properly  be  pleaded ;  ^but  mere  matter  of 
irregularity,  depending  on  the  rules  of  another  Court,  of 
which  rules  a  Court  of  Error  cannot  be  supposed  to  have 
any  knowledge,  cannot  be  pleaded.  Cherry  v.  Powdl{e) 
was  to  the  same  effect  The  Courts  have  said,  that  what 
they  meant  by  the  terms  of  the  recognizance,  though  abso- 
lute, was  only  that  it  should  attach  upon  process  awaidel 
The  question  here,  is  upon  a  bond  given  by  the  1  &  2  Vict 
c.  110,  s.  8;  the  language  is  distinct,  and  differs  from  that 
to  which  the  construction  in  question  has  been  given  by  the 
Court.  The  words  of  the  statute  are,  to  render  "accord- 
ing to  the  practice  of  such  Court,  or  within  such  time  and 
in  such  manner  as  the  said  Court,  or  any  Judge  thereof 

•^(fl)  a  B.  &  P.  46.  (c)  1  D.  &  R.  50. 

/  (b)  r  B.  &  C.  800. 
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shall  direct'*    A  distinct  mode  is  presented  by  the  statute,        1845. 
bj  which  the  election  may  be  shewn.     On  a  recognizance,       Hinton 
it  required  no  order  of  a  Judcce  to  compel  a  render ;  the      .     ^' 
issuing  of  the  capias  was  sufficient     Under  this  statute  the 
matter  is  distinct,  and  the  order  of  a  Judge  is  a  sufficient 
indication  of  election,  and  which  was  the  only  reason  why, 
nnder  a  recognizance,  a  capias  was  required.     [Tindal, 
C.  J. — Here  there   is  an   alternative;    he   is  to  render 
according  to   the  course  and  practice  of  the  Court,  or 
according  to  the  order.]     Various  matters  are  necessary  to 
get  the  conimittitur,  or  bail-piece,  and  each  Court  has 
power  to  point  out  the  various  steps.     A  man   does  not 
render  by  merely  going  to  gaol :    certain  acts  are  neces- 
sary to  obtain  the  exoneretur.     Here,  there  is  no  reason 
fcr  holding  a  capias  necessary,  there  being  another  mode 
pointed  out.     The  statute   contemplated   a  render  being 
made  in  a  manner  different  from   that  pursued  under  a 
recognizance  of  bail ;   otherwise  the  words  ^  in  such  time 
and  manner  as  the  Court,  or  Judge,  shall  direct,'  would 
have  been  unnecessary,  if  the  intention  were  only  to  confer 
the  power  of  extending  the  time  to  render,  for  that  might, 
onder  the  practice  of  the  Court,  have  always  been  done. 
Under  this  act,  the  sureties  cannot  render;  it  was  so  held 
in  the  Court  of  Exchequer  by  Baron  Parke  on  motion. 
[Mauky  J. — ^In  Owston  v.  Coates  (a),  the  Court  of  Queen's 
Bench  held  differently.    In  delivering  the  judgment  of 
Ae  Court,  Lord  Denmariy  C.  J.,  there  says,  "  The  practice 
of  the  Court,  as  to  render,  applies  only  to  cases  when  a 
defendant  is  at  large  upon  bail,  and,  when  rendered,  the 
defendant  is  in  custody  under  the  writ  upon  which  he  was 
originally  taken.     In   the  present  case  there  is  no  such 
writ,  nor  any  bail;   but  we  think  that,  in  order  to  give 
effect  to  the  act  of  Parliament,  we  must  construe  it  to  have 
placed  the  defendant,  who  has  found  sureties  by  bond 

-^Ca^  10  A.  &  E.  193  ;  S.  C.  3  P.  &  D.  486. 
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1845.  under  the  eighth  section,  m  the  same  situation  as  if  he 
had  been  arrested  and  given  bail,  and  to  ha?e  treated  the 
obligors  in  the  bond  as  bail  in  the  action.  Some  doabi 
existed  as  to  the  words  '  after  judgment'  in  the  eighth  sec- 
tion. We  think  they  do  not  apply  to  a  render,  'according 
to  the  practice  of  such  Court;'  and  as  bail  would^  by  that 
practice,  have  been  at  liberty  to  render  a  defendant  after 
verdict  and  before  judgment,  we  think  that  the  obligors  in 
this  bond  must  be  at  liberty  to  do  the  same."]  A  Judge's 
order  with  notice  is  a  fiu:  more  useful  means  of  gsdnisg 
information  than  the  lodgment  of  a  ca.  sa.,  fiur,  every 
purpose  of  that  writ  is  e£Pectually  obtained  by  the  order. 
[JErle^  J. — ^In  what  manner  would  the  defendant  be  charged? 
Under  the  Judge's  order  or  how?]  Under  the  Judge's 
order.  [Erk,  J. — Could  the  plaintiff  issue  a  fieri  CeKaas?] 
He  could  be  charged  in  execution  by  habeas:  a  capias 
would  be  umiecessary. 

Then  as  to  the  fourth  plea.  The  question  on  that  1% 
whether  an  ex  parte  order  was  sufficient  That  la  not, 
however,  open  to  the  defendant^  a%  if  it  were  irregular,  the 
proper  course  would  be  to  apply  to  set  it  aside ;  but  however 
irr^ular,  it  is  valid  while  it  subsists ;  its  validity  can  not 
be  disputed  in  a  collateral  proceeding.  Consequences  of 
a  most  dangerous  character  would  ensue,  if  an  order  could 
be  resisted  on  account  of  its  irregularity.  It  may  have 
been  the  intention  of  the  Legislature  to  say  that  an  ex  parte 
order  was  sufficient  with  reference  to  the  old  practice. 
\MauIe,  J. — How  would  it  appear  on  the  roll?]  The 
order  might  be  set  out  upon  the  roll.  [Mauk,  J. — ^Then 
it  would  be  necessary  to  alter  the  practice.]  It  might  not 
be  necessary  to  set  it  out  on  the  roll  In  T\dd^s  I^raetke 
the  ordinary  form  does  not  set  it  out,  except  when  the 
exoneretur  is  entered  on  the  bail  piece.  A  defendant  who 
is  in  Court  may  be  committed  by  the  Court  upon  the 
prayer  of  the  plaintiff.  If  so,  then  the  Court  cannot  enter 
into  the  regularity  of  Mr.  Justice  Coleridge^t  order,  but  it 
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can  into  his  power  to  make  it;   but  there  is  no  render       1845. 
tmder  the  order  of  Mr.  Justice  CresttoeU^  or  under  that  of   ^^hT^'ov^ 
Mr.  Justice  Coleridge.     [Tindal^  C.  J. — The  words  were,  •- 

in  nvorem  defendentu. J 

llien  as  to  the  fifth  plea.  The  words  of  the  rule  nisi 
are  most  important  The  time  for  the  render  under 
Mr.  Justice  CressweJVa  order  expired  on  the  6th  day  of 
Ifichaelmas  Term.  A  rule  nisi  was  obtained,  which  does 
not  extend  the  time  for  the  render,  but  only  calls  upon  the 
plaintiff  to  shew  cause  why  the  order  of  Mr.  Justice  Cole^ 
ridge  should  not  be  rescinded,  and  why  such  further  time 
SB  the  Court  should  order  should  not  be  given  to  render 
in.  The  rule  might  be  pending  for  a  year,  and  in  respect 
of  that  delay,  the  plaintiff  was  entitled  to  maintain  his 
action:  that  is,  for  not  rendering.  [Erie,  J. — Had  not 
the  defendant  three  alternatives?  render  according  to  the 
pnactice  of  the  Court,  or  a  Judge's  order,  or  a  rule  of 
Court;  he  has  the  benefit  of  any  of  these  modes,  and  if  he 
complies  with  one  it  is  sufficient]  If  he  had  not  pre* 
TOosly  committed  a  breach ;  if  the  order  of  Mr.  Justice 
CrtwoeU  was  not  complied  with,  the  Court  of  Exchequer 
had  no  power  to  extend  the  time,  and  a  right  of  action 
would  have  accrued. 

Then,  with  regard  to  the  seventh  plea,  the  pending  of  the 
writ  there  alleged  might  fi>rm  the  ground  of  a  plea  in  abate- 
moit  to  the  former  action,  but  could  not  constitute  a  good 
plea  in  bar  to  the  present  The  language  of  the  bond  is 
general,  referring  to  any  action  whatever.  With  reference  to 
the  sixth  and  eighth  pleas,  as  they  were  the  same  in  efiect, 
the  observations  which  applied  to  one  would  be  applicable  to 
the  other.  Neither  stated  whether  the  fiat  had  been  issued 
before  or  after  the  judgment  It  must,  therefore,  be  treated 
as  having  issued  before  the  judgment  It  must  be  admitted 
that  the  certificate  was  a  bar  to  the  original  bill,  but  it  was 
not  therefore  a  bar  to  this  bond,  which  was  a  collateral  secu- 
rity.   That  it  was  not  a  bar,  the  case  of  Jameson  v.  Camp- 
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bell  (a)  was  an  authority.  There,  a  bond  was  given  under 
the  4  Geo.  3,  c.  33,  s.  1,  by  a  member  of  Parliament  being 
a  trader,  and  after  his  bankruptcy,  judgment  was  obtained 
in  the  suit  in  which  the  bond  was  given.  The  Court  held 
that  the  bankruptcy  and  certificate  were  not  a  discharge  to 
the  bond  There,  Abbott,  C.  J.,  said,  **  This  certificate  un- 
doubtedly operated  as  a  discharge  in  law  from  the  debt  due 
on  the  bill  of  exchange,  and  also  from  the  costs  of  the 
action  upon  the  bill;  the  costs  being  considered,  as  to 
this  point,  only  as  an  accessary  to  the  debt  And  it  was 
contended  on  the  part  of  the  defendant,  that  being  thus  dis- 
charged from  the  payment  of  all  that  was  recovered  by  the 
judgment  in  the  first  action,  he  is,  by  consequence,  dis- 
charged also  from  the  bond  given  to  secure  the  payment  of 
what  should  be  so  recovered.  But  we  think  tins  conse- 
quence does  not  follow  from  the  premises.  There  may  be 
two  securities  for  the  same  payment,  one  of  which  shall  be 
barred  by  a  certificate,  and  the  other  not  barred.  Thus,  if 
the  grantor  of  an  annuity  executed  a  deed  of  covenant  for 
payment  of  the  annuity  as  it  should  from  time  to  time  accrue 
due,  and  also  a  bond  in  a  penal  sum,  with  a  condition  for 
the  like  payment,  if  the  bond  was  forfeited,  so  as  to  make  the 
penalty  a  debt  at  law  before  bankruptcy,  a  certificate  after- 
wards obtained  dischai^d  the  grantor  from  all  suit  on  the 
bond,  as  well  for  future  as  prior  payments  of  the  annuity ; 
but  such  a  certificate  did  not  dischaige  him  from  his  deed 
of  covenant,  as  it  respected  future  payments,  until  the 
statute  49  Geo.  3,  c  121,  was  passed."  In  that  case  it  would 
be  also  observed  that  the  bond  was  simply  for  the  payment 
of  money  without  any  alternative  of  render,  or  doing  any 
other  act.  At  the  time  of  the  bankruptcy  the  bond  had 
not  been  forfeited,  and  therefore  it  was  impossible  for  the 
plaintiff  to  prove  under  the  fiat  On  these  grounds  it  was 
submitted  that  the  plaintiff  was  entitled  to  judgment 

/(fl)  5  B.  &  A.  250. 
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Talfavrdy  Seijt,  {Keating  and  J.  W.  Smith  with  him),  for        1845. 

the  defendant.     In  the  case  of  recognizance  of  bail,  it  was      hint"n 

absolutely  necessary,  in  order  to  fix  the  bail,  that  the  writ  of         «• 

capias  ad  satisfaciendum  should  issue ;  and  the  cases  shewed 

that  this  necessity  arose  from  the  construction  put  upon  the 

recognizance,  and  not  from  the  practice  of  the  Court.    The 

bond  in  the  present  instance  was  similar  in  its  language  to 

a  recognizance  of  bail,  and  the  defendant  contended  that  a 

similar  construction  should  be  put  on  that  language  which 

would  necessitate  the  issuing  of  a  capias  ad  satisfaciendum. 

The  object  of  the  statute  was  to  substitute  a  new  act  of 

baokraptcy  for  the  old  one  under  the  6  Geo.  4,  c.  16,  of 

lying  in  prison  for  21  days,  at  the  same  time  that  it  obviated 

the  necessity  of  actually  imprisoning  the  debtor.    Now,  the 

terms  of  the  recognizance  in  the  Queen's  Bench  formerly 

differed  from  those  of  the  recognizance  in  this  Court ;  but 

in  both,  the  capias  ad  satisfaciendum  was  required  to  be 

issaed.     The  object  of  the  capias  ad  satisfaciendum  was,  to 

give  notice  to  the  sureties  that  the  plaintiff  intended  to 

proceed  against  the  person  of  the  defendant,  and  not  against 

his  goods  by  fi.  fa.    It  also  apprised  them  of  the  amount  of 

the  judgment.     Holroydy  J.,  in  the  case  o(  Sandan  v.  Proc- 

tor{a)y  observed, "  the  party  entering  into  the  recognizance, 

engages  that  the  defendant  shall  pay  the  damage,  or  render 

himself.     The  latter  words  have  been  construed  to  import, 

not  that  the  defendant  is  bound  to  render  at  all  events,  but 

only  in  case  he  is  required  by  the  plaintiff  in  the  action  so 

to  do ;  and  the  suing  out  of  the  capias  ad  satisfaciendum,  is 

notice  to  the  bail  that  the  plaintiff  does  require  the  defendant 

to  be  rendered."   The  language  of  Liitledak,  J.,  was  to  the 

same  effect.  [He  referred  also  to  South  v.  Grj/ffith  (b) ;  Wed' 

dofl  V.  The  Manucaptors  ofJocar  (c) ;  Wilmore  v.  Clerk  (rf).] 

The  Legislatiure  then  knowing  the  construction  which  had 

been  put  by  the  Courts  on  a  recognizance  of  bail,  prescribed 

•^)  7  B.  &  C.  800.  (c)  10  Mod.  267. 

A^)  Cro.  Car.  481.  {d)  I  Ld.  Raym.  156. 
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1845.       the  form  of  this  bond;  and,  therefore,  it  most  be  aasamed 
HnfTON      ^^  ^^  intended  a  similar  construction  to  be  put  upoD 
V*  similar  language.  The  question  was,  what  was  the  meaniDg 

of  the  words  ''according  to  the  practice  of  the  Court"  If 
they  meant  after  the  issuing  of  the  capias,  cadit  qusstio. 
If  on  the  other  hand  they  meant  the  time  as  well  as  the 
mode  of  render,  then  the  declaration  did  not  allege  when 
the  practice  required  the  render  to  be  efiected,  and  so  no 
breach  of  the  bond  was  disclosed.  [Mauk,  J. — ^The  words  of 
the  section  seem  to  refer  both  to  time  and  mode,  but  it  is  con- 
sistent with  the  allegations  in  this  declaration,  that  the  time 
for  rendering  may  be  twelve  months  after  the  judgment] 
The  object  of  the  statute  was  to  enable  the  Courts  to  exe^ 
cise  their  discretion  in  the  length  of  time  which  the  sureties 
were  allowed  to  render  the  defendant.  It  certainly  was  not 
the  intention  to  limit  the  time  for  the  render,  which  was 
the  effect  of  Mr.  Justice  Cokridffe's  order.  That  learned 
Judge  had  no  jurisdiction  to  make  such  an  order,  and  ce^ 
tainly  not  to  make  it  ex  parte.  These  two  latter  objections 
were  disclosed  in  the  fourth  plea,  which  therefore  affivded 
an  answer  to  the  present  action.  Then,  asto  the  fifth  plea,d)e 
declaration  alleged  a  breach  in  omitting  to  render  according 
to  the  order  of  Cokrufye,  J.  which  was  afterwards  extended 
by  CreuweUf  J. ;  no  doubt  one  learned  Judge  might  Wf 
the  order  of  another,  but  the  Court  of  £z<^quer  had,  bj  a 
rule,  given  the  defendant  further  time  to  render,  and  this 
Court  had  no  power  to  question  the  propriety  of  that  rule, 
so  long  as  it  continued  in  force,  it  was  a  mere  matter  of 
practice  of  that  Court,  with  which  this  Court  could  not 
interfere ;  MelUsh  v.  Rickardton  (a) ;  unless,  indeed,  it 
could  be  said  that  that  Court  had  acted  without  jurisdictioD. 
The  seventh  plea  was  good,  the  words  of  sec.  8,  no  doobt, 
were,  that  the  bond  should  be  given,  **  to  pay  such  sum  or 
sums  in  any  action  or  actions  which  shall  have  been  brought, 
or  shall  hereafter  be  brought  for  the  recovery  of  the  same. 

(a)  1  Clark  &  Finn.  224. 


v. 
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Thofle  words  could  not  have  been  intended  to  permit  the       IM6. 
plaintiff  to  split  his  demand  into  any  number  of  causes  of      hinton 
action^  or  that,  in  case  of  the  jdaintiff  being  nonsuited  in 
one  action,  the  bond  should  be  extended  to  a  fresh  action 
brought  in  respect  of  the  same  claim*    The  object  of  using 
the  words  '^  action  or  actions,**  was  to  extend  the  operation 
of  the  bond  to  those  cases  where  several  creditors  might  be 
interested  in  the  demand,  or  the  debts  might  be  due  in  dif« 
ferent  rights.  But  if  the  construction  for  which  the  plaintiff 
contended  were  put  upon  the  bond,  it  would  be  productive 
of  great  un&imess  and  vexation.    In  the  case  of  the  old 
recognizance  of  bail  antecedent  to  the  statute,  if  there  was 
a  yaiianoe  between  the  claim  stated  in  the  affidavit  of  debt, 
and  the  subject  of  the  action,  the  bail  were  discharged.   The 
bond  in  the  present  case  was  analogous  to  the  recognizance 
of  bail  in  other  respects,  and  there  was  no  reason  why  the 
analogy  should  not  be  pursued.  In  the  present  case  the  plain- 
tiff had  elected  to  bring  this  action,  and  by  that  election  he 
muBtbebound.  Astothesixthandeighthplea8,thecertificate 
there  disdoeed  operated  as  a  dischaige  of  the  defendant  from 
this  action.    The  case  of  Jameson  v.  Campbell  (a),  which  had 
been  dted  on  behalf  of  the  plaintiff,  could  not  be  considered 
as  an  authority  in  the  present  case,  as  it  was  decided  before 
6  Gea  4,  a  16 ;  sections  61  and  56  of  which  materially 
altered  the  law  in  such  cases.    In  Dinadale  v.  JSames  (ft),  the 
defendant  in  an  action  on  a  bail  bond  given  in  an  action  of 
debt  against  himself  becoming  bankrupt  between  plea  and 
verdict  in  the  action  on  the  bail-bond,  and  obtaining  his 
certificate  after  judgment,  was  held  to  be  discharged  from 
damages  and  costs.  lMdule,J. — ^Thatwasacaseofanappli- 
cation  to  the  equitable  jurisdiction  of  the  Court]    The 
ground,  however,  on  which  the  decision  of  the  Court  there 
proceeded,  would  be  applicable  to  the  present  case,  as  it  was* 
that  the  substance  of  the  action  on  the  bail-bond  was  the 
same  as  that  on  the  original  debt,  which  original  debt  had 

/(a)  5  B.  &  A.  250.  ^ib)  2  B.  &  B.  8  ;  S.  C.  4  Moore»  360. 
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been  barred  by  the  certificate.    In  LMewood  v.  Crowther  {a\ 

this  case  was  treated  as  an  authority,  and  the  decision  in  that 

.     ^'  Court  proceeded  on  it.     But  those  cases  were  before  the 

ACEAMAN.  ^ 

6  Geo.  4,  c.  16,  ss.  51  and  56.  Those  provisions  removed 
the  ground  on  which  the  case  of  Jameson  v.  Campbell  (£)  de- 
pended, and  therefore  left  it  no  authority  in  the  present  case. 
By  the  latter  section  it  is  provided,  ''  that  if  any  bankrupt 
shall,  before  the  issuing  of  the  commission,  have  contracted 
any  debt  payable  upon  a  contingency  which  shall  not  have 
happened  before  the  issuing  of  such  commission,  the  person 
with  whom  such  debt  has  been  contracted  may,  if  he 
think  fit,  apply  to  the  commissioners  to  set  a  value  upon 
such  debt,  and  the  commissioners  are  hereby  required  to 
ascertain  the  value  thereof,  and  to  admit  such  person  to 
prove  the  amount  so  ascertained,  and  to  receive  dividends 
thereon;  or  if  such  value  shall  not  be  so  ascertained  before 
tbe  contingency  shall  have  happened,  then  such  person  may, 
after  such  contingency  shall  have  happened,  prove  in  respect 
of  such  debt,  and  receive  dividend  with  the  other  creditors,  « 
not  disturbing  any  former  dividends.**  If,  therefore,  in  the 
present  case  the  plaintiff  had  thought  proper  to  prove  his 
debt  in  conformity  with  the  provisions  of  this  section,  he 
might  have  done  so.  The  certificate,  therefore,  operated  as 
a  bar.  For  these  reasons  the  judgment  of  the  Court  ought 
to  be  for  the  defendant 

Sir  7.  Wilde^  in  reply.  No  analogy  existed  between  a 
recognizance  of  bail  before  the  1  &  2  Vict,  and  the  bond 
required  by  that  statute.  In  Hayward  v.  Heffer  and 
Another  (c),  where  the  Court  of  Queen's  Bench  held  that  it 
had  no  power,  on  the  application  of  the  sureties  in  the  bond, 
suggesting  that  the  principal  had  rendered,  to  order  it  to 
be  delivered  up  to  be  cancelled ;  Patteson,  J.,  said,  "  the 
recognizance  is  the  creature  of  the  Court ;  here  the  giving 


(a)  3  D.  &  R.  533.  /^  (c)  5  Q.  B.  39S ;  S.  C.  1  D. 

^  {b)  5  B.  &  A.  250.  &  M.  454. 
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of  the  security  is  directed  by  a  statute.^    Any  aigumentSy        1846. 

therefore,  derived  from  proceedings  on  recognizances  of  bail,       Linton 

were  inapplicable  to  the  present  case.  The  case  of  Sandon  v. 

Proctor  (a)  merely  decided,  that  where  it  was  sought  to  fix  the 

bail,  it  was  necessary  to  sue  out  a  capias  ad  satisfaciendum, 

in  order  to  give  them  notice  of  the  plaintiff's  intention  to 

proceed  against  the  person  of  the  principal  debtor;  but 

here,  the  action  was  against  the  principal  debtor,  who  was 

bound  either  to  pay  his  debt  or  render.  ,  When  a  forfeiture 

had  taken  place  the  render  was  unavailable,  and  the  only 

mode  in  which  the  bail  could  take  advantage  of  the  render 

of  the  bankrupt,  was  by  a  summary  application   to  the 

Court  for  the  exercise  of  its  equitable  jurisdiction,  and  not 

by  way  of  plea.     Then  with  regard  to  the  provisions  of  the 

6  Geo.  4»  c.  16,  s.  56,  they  were  inapplicable  to  such  a  case 

as  the  present ;  for,  the  provision  contained  in  that  section 

only  applied  to  those  cases  where  the  bankrupt  actually 

owed  the  debt  at  the  time  of  the  bankruptcy,  although  the 

amount  of  it  required  to  be  ascertained,  and  was  capable  of 

being  ascertained.  Here,  however,  no  debt  was  in  existence 

at  the  time  of  the  bankruptcy,  as  the  contingency  which 

was  to  give  rise  to  the  debt  had  not  then  occurred.     The 

case  oiAtwood  v.  Partridge  {b\  was  an  authority  for  this 

Tiew ;  there,^the  defendant  covenanted  for  the  due  payment 

by  A.  B.  of  a  premium  upon  a  policy  of  insurance,  effected 

to  secure  a  debt  due  from  A.  B.  to  the  plaintiff.     The 

premium  became  due  on  June  the  17th,  and  being  unpaid 

by  A.  B.  on  June  the  20th,   the  defendant  obtained  a 

certificate,  in  respect  of  an  act  of  bankruptcy,  before  the 

17th.    The  Court  there  held,  that  the  defendant  was  not 

discharged  from  his  liability  for  the  premium,  which  the 

plaintiflb  had  been  obliged  to  pay  to  keep  the  policy  on 

foot.    That  was  a  direct  authority  against  the  validity  of 

the  sixth  and  eighth  pleas. 

Cur.  ad».  vuU. 

'^  (fl)  7  B.  &  C.  soo. 

•  (6)  4  Bing.  209;  S.  C.  12  Moore,  431. 
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1845.  TiNDAL,  C.  J. — ThiB  was  an  action  apon  a  bondenteied 

into  in  pursuance  of  the  statute  1  &  2  Vict  c  110,  &  8» 

The  declaration  set  out  the  bond  and  the  condinoD,  by 

which,  after  reciting  that  tlie  plaintiflF  had  made  snaffidsfit 

that  a  debt  of  16S0L  was  due  to  him  fiN>ni  the  defendant 

and  his  partners,  who  were  traders  withm  the  bankrapt 

laws,  and  further  reciting,  that  the  plaintiff  had,  on  the 

23rd  and  24th  of  Match,  1842,  oaosed  the  defendant  and 

his  partners  to  be  served  widi  a  copy  of  the  affidaifit,  and 

with  a  notice  requiring  immediate  payment  of  the  debt; 

also  reciting  that  James  Ozley  and  Joseph  Arthur  Ballan- 

tine  ha^  agreed  to  join  die  defendant  and  his  partnen  in 

the  said  writing  obligatory,,  subject  to  die  condition  fx 

making  the  same  void,  as  sureties  for  defendant  sod  Us 

partners;  the  condition  was  declared  to  be,  that  if  tfae 
defendant  and  his  partners,  OS  die  said  Qzley  and  Ballsndne, 

or  any  or  either  of  diem,  should  pay  such  sums  as  ahonld 
be  recovered  in  any  action  which  had  been  or  shooid  be 
brou^t  for  recovering  the  said  debt,  or  if  the  drfendant 
and  his  partners  should  render  tfaemselves^  to  the  coatody 
of  the  Court  in  wludii  such  action  had  been  or  m^t  be 
brought,  aoeifrdmff  to  the  pracHee  of  such  Ckwt  or  Opo^ 
or  wUkoi  nteh  time,  and  in  such  mmner,  as  the  said  Cosrtcr 
QmrtSf  or  ang  Judge  fkereof  respeetioebf  sheM  dtrtd^  apt 
such  judgment  shmdd  hoes  been  reeaoered  m  tucA  oiHenof 
actions,  then  the  said  writing,  obligatory  to  be  yoii»  ^ 
declaration'  then  stated,  that  after  making  the  said  writiog 
oUigatory,  an  action  was  commenced  by  plaintiff  against 
defendant  and  his  pscrtners  in  the  Court  of  fixcheqoer,  in 
which  die  sum  of  16982.  6a.  was  adjudged  to  the  plaint^ 
for  his  damages  and  costs,  of  whidi  the  sum  of  16S0L  tf 
the  debt  in  the  condition  mentioned,  and  332.  Us»^^ 
for  interest,  and  142.  I3s.  M.  costs  of  sui^  of  all  whicb 
defendant  had  notice.     The  declaration  further  states,  that 

• 

neither  the  defendant,  nor  his  partners,  nor  the  soieues, 
paid  the  sum  recovered,  or  any  part  of  it.  It  fiirdier  states, 
that  after  the  recovery  of  the  judgment,  by  an  order  of  Mr- 
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JoBtioe  Coleridge,  made  on  the  application  of  the  plaintifl;        1A45. 
it  was  ordered,  that  the  defendant  and  his  partners  should    ^"h^^J^^ 
mnender  themselves  to  the  custody  of  the  Mairiial  of  the     ^    *'- 
Queen's  Pri8oa»  within  ten  days  after  service  of  a  oc^y  of 
the  order,  a  copy  whereof  was  afterwards,  to  wit,  on  the 
20th  and  23rd  of  August,  served  on  the  defendant  and  his 
psitnen^  and  that  ten  days  from  the  setviee  of  that  order 
had  eli^)sed  before  the  commencement  of  the  suit.    The 
declaration  finther  states^  that  afterwards,  to  wit,  on  the 
26tfa  of  Augusl^  1842,  Mr.  Justice  CreseweU  made  an  orda*, 
bj  which  it  was  ordered,  that  the  time  for  the  defendant 
and  his  partners  to  render  should  be  enhffged  for  a  week, 
and  that  the  further  hearing  of  a  summcms  for  setting  aside 
the  order  of  Mr.  Justice  Cohridge  should  be  adjourned 
until  the  2nd  day  of  September,  1842.    The  declaration 
fbrAer  states,  that  on  the  2nd  of  September,  1842,  an 
order  was  made  by  Mr.  Justice  CreaweB,  by  which  it  was 
ordered,  that  the  time  for  surrendering  the  defendant  and 
his  partners  should  be  enlaiged  till  the  fifth  day  of  Michael- 
mas  Term,  without  prejudice  to  the  ri^^t  of  the  bondsmen 
to  render  the  defendant  and  his  partners  in  the  mean  time, 
or  to  the  right  of  the  jdaintiff  to  treat  the  bond  as  forfeited. 
The  dedara&on  fturther  states,  that  afterwards,  and  after 
the  recoveiy  of  the  said  judgment,  to  wit,  on  the  fourth 
day  of  MiiAaelma^.  Term,  by  a  rule  of  the  Court  of 
Exchequer  made  in  the  said  last  mentioned  action,  it  was 
ordered,  that  the  plaintiff  should  shew  cause  on  Wednesday, 
the  9th  day  of  November^  why  the  order  of  Mr.  Justice 
CAridgef  and  all  proceedings  had  thereupon,  should  not 
he  set  ande,  with  costs  to  be.  paid  by  the  plaintiff,  together 
^th  the  costs  of  the  proceedings  before  Mr.  Justice 
Cremodi  in  relation  to  the  said  order,  and  of  that  appli- 
^^^l  or  why  the  defendants  (meaning  the  defendants  in 
the  said  last  mentioned  action)  should  not  have  a  fortnight 
^T  judgment  pronounced  on  that  rule,  or  such  other  time 
tt  the  Court  should  order  in  that  behalf,  to  render  them- 
selves into  custody  as  to  the  said  last  mentioned  action,  in 
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1845.        dificbaige  of  tbeir  bail,  and  wby  all  proceedings  on  the 
^'^J^j^      bond  should  not  be  set  aside  with  costs,  and  that  in  the  mean 
I'-  time  all  proceedincrs  in  the  said  last  mentioned  cause  and 

against  the  defendant's  bail  should  be  stayed.  The  decb- 
ration  further  states,  that  neither  the  defendant  nor  his 
partners  nor  any  of  them  rendered  themselves  to  the  custody 
of  the  gaoler  of  the  Court  of  Exchequer  according  to  the 
practice  of  the  same  Court  or  within  the  time  mentioned  in 
the  sidd  orders,  or  any,  or  either  of  them,  after  judgment  had 
been  so  recovered  as  aforesaid,  or  within  any  other  time  or 
in  any  manner  lawfully  directed  by  the  same  Court  or  any 
Judge  thereof  after  judgment  had  been  so  recovered  as 
aforesaid,  according  to  the  form  and  effect  of  the  condition. 
To  this  declaration  the  defendant  pleaded  several  pleas, 
some  of  which  form  the  subject  of  demurrer.  The  2nd 
plea  is  that  after  the  recovery  of  the  judgment  and  beibre 
the  commencement  of  this  suit  no  writ  of  capias  ad  satis&« 
ciendum  was  sued  or  prosecuted  out  of  the  Court  of  Ex- 
chequer against  the  defendant  and  his  partners,  or  any  of 
them.  And  the  plaintiff  having  demurred  to  this  plea,  the 
first  question  in  the  cause  is,  whether  this  plea  furnishes  an 
answer  to  the  declaration.  It  has  been  settled  by  various 
decisions  that  to  a  scire  tacias  on  a  recognizance  of  bail,  it  is 
a  good  plea,  that  there  was  no  writ  of  capias  ad  satis- 
faciendum issued  against  the  principal;  Sandon  v.  /Vixv 
tor  (a) ;  South  v.  Grjfffith  (&);  fVieddattr.  The  Manucapton 
of  Jocar  {c) ;  WUmore  v.  Clerk  (d).  The  necessity  fcr  a 
capias  ad  satisfaciendum  did  not  rest  on  a  mere  rule  of 
practice,  but  was  the  construction  put  by  law  on  the  terms 
of  the  recognizance :  for  as  was  said  in  the  case  of  fFihnore 
V.  Clerk.  **  The  condition  of  the  recognizance  is,  that  if  the 
defendant  be  condemned  in  the  action,  he  shall  pay  the  con- 
demnation, or  render  his  body  to  prison.  The  question  then 
will  be,  at  what  time  this  render  ought  to  be  made.    And 

«^(a)  7  B.  &  C.  800.  (c)  10  Mod.  267. 

^(b)  Cro.  Car.  481.  {d)  I  Ld.  Raym.  156. 
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the  law  says,  it  ought  to  be,  when  the  plaintiff  in  the  original         I B45. 
action  has  signified,  that  he  will  sue  execution  against  the       hinton 
body  which  he  does  by  suing  of  the  capias  ad  satisfaciendum."  c- 

But  it  was  contended  on  behalf  of  the  plaintiff  that  although 
the  rule  was  established  with  reference  to  a  recognizance  of 
bail,  it  ought  not  to  apply  to  a  bond  under  the  statute  1  &  2 
Vict.  c.  110;  that  a  recognizance  of  bail  was  an  instrument 
peculiarly  under  the  controul  of  the  Courts,  which  had  put 
an  arbitrary  construction  upon  it  not  entirely  consistent  with 
the  natural  import  of  its  terms.  But  even  if  this  were 
admitted  to  be  so,  still  such  is  the  established  construction 
of  the  recognizance;  and  as  the  bond  directed  to  be  given 
under  the  statute  of  Victoria  is  evidently  penned  in  analogy 
with  and  nearly  in  the  terms  of  the  recognizance  of  bail,  and 
as  the  terms  of  the  latter  have  obtained  a  judicial  significa- 
tion, we  see  no  reason  to  doubt,  that  the  words  of  the  bond 
were  intended  to  bear  the  same  sense.  Nor  are  the  words 
which  foUo^Bir  "  according  to  the  practice  of  the  Court,"  so 
immaterial  as  they  were  represented  by  the  plaintifi^s  counsel; 
for  although  the  necessity  for  the  issuing  of  a  writ  of  capias 
ad  satis&ciendum  is  not  strictly  speaking  a  mere  matter  of 
practice  but  is  required  by  a  rule  of  law ;  yet  a  render  made 
upon  the  issuing  of  such  a  writ  falls  aptly  within  the  des- 
cription of  a  render  to  the  custody  of  the  gaoler  of  the  Court 
according  to  the  practice  of  the  Court ;  and  as  the  words 
in  question  are  obviously  referred  to  some  recognised  course 
of  practice,  it  is  not  easy  to  see  what  other  practice  the 
statute  can  intend  to  refer  to,  than  that  which  actually 
prevailed  in  case  of  a  recognizance  of  bail.  We  think 
therefore  the  plea  is  a  good  answer  to  the  action. 

The  defendant  fiirther  pleaded,  4thly,  that  the  order  of 
Mr.  Justice  Coleridge  was  made  before  the  time  for  render- 
ing the  defendant  and  his  partners,  according  to  the  practice 
of  the  Court,  had  expired,  and  was  made  ex  parte,  and 
without  any  previous  summons.  Th^  plaintiff  has  de- 
murred, and  we  think  the  plea  is  bad.  It  seeks  to  in- 
validate the  order  of  Mr.  Justice  Coleridge  on  two  grounds, 

VOL.  HL  GO  j>.   &  L. 
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1845.       first  because  the  time  for  rendering  had  not  elapsed  when 

HiNTON      ^^^  order  was  made;  but,  it  is  quite  consistent  with  the 

<'•  plea  that   the  time  for   rendering  would  have  exjnred 

ACRAMANa  ^^        m  • 

before  the  time  limited  by  the  order  for  the  defendant  and 
his  partners  to  render,  and  if  any  order  is  made  which 
operates  to  extend  the  time  for  rendering,  such  an  order 
ought  to  be  made  before  the  time  has  expired  for  rendering. 
The  second  ground  of  objection  that  the  order  was  made  ex 
parte  and  without  a  summons  is  also  of  no  "weight ;  the 
remedy  for  a  defect  in  an  order,  if  any  exist,  is  by  applies- 
tion  to  the  Court  to  set  aside  the  order,  but  until  it  be  set 
aside,  the  order  cannot  be  treated  as  a  nuUi^.  It  is  a 
further  objection  to  this  plea  that  even  if  the  order  of  Mr. 
Justice  Coleridge  be  void,  the  defendant  shews  no  jostifiaUe 
cause  on  this  plea  for  not  rendering  pursuant  to  the  practioe 
of  the  Court  or  the  orders  of  Mr.  Justice  CressweU,  TTie 
plaintiff  therefore  is  entitled  to  succeed  on  this  demurrer. 

The  defendant  has  further  pleaded,  5thly,  that  the  order 
of  Mr.  Justice  Coleridge  was  made  before  the  time  for  ren- 
dering the  defendant  and  his  copartners  had  expired ;  and 
that  before  the  expiration  of  ten  days  from  the  service  of 
the  order  of  Mr.  Justice  Coleridge,  the  first  order  of  Afr. 
Justice  Cresswell  was  made ;  and  that  before  the  expiration 
of  the  time  mentioned  in  the  last  order,  the  second  order  of 
Mr.  Justice  CreuweU  was  made ;  and  that  before  the  5di 
day  of  the  next  Michaelmas  Term  the  rule  of  the  Court  of 
Exchequer  in  the  declaration  mentioned  was  made;  and 
that  after  the  making  of  the  said  last  mentioned  rule  aad 
within  a  reasonable  time  for  that  purpose,  notice  of  the  sud 
rule  was  given  to  the  plainftrff  as  by  the  same  directed,  and 
according  to  the  practice  of  the  Court;  that  afterwards 
cause  was  shewn  according  to  the  course  and  practice  of  the 
Court ;  that  thereupon  the  Court  did  by  a  certain  rule  duly 
made,  according  to  the  courae  and  practice  of  the  said  Court, 
order  and  direct  that  the  said  defendant  and  his  partners 
and  their  bail  or  sureties  should  have  ten  days  from  the  day 
of  the  making  of  the  said  rule  to  render  the  defendant  and 
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)us  partners;   and  that  within   the   time  so  limited   the        1845. 
defendant  and  his  partners  rendered  themselves  to  the       Hinton 
custody  of  the  saoler  of  the  Court.      The  i^daintiff  de-     ,    «• 
marred  to  this  plea,  on  the  ground  that  the  order  of 
Mr.  Justice  CressweU  only  gave  time  to  the  defendant 
and  hia  partners  to  render  until  the  5th  day  of  Michaelmas 
Term,  and  that  the  rule  nisi  of  the  Court  did  not  give 
any  extended  time  for  the  render ;  and  it  was  contended) 
that  on  the  6th  day  of  Michaelmas  Term  the  condition 
was  broken  and  a  right  of  acticm  vested  in  the  plaintiff. 
But  it  ajqpears  to  us,  that  as,  when  the  rule  nisi  was 
gnmted,  it  was  competenjt  for  the  Court  under  the  act  of 
Parliament  to  grant  an  extended  time  for  the  render,  the 
Court  in  gcanting  the  rule  to  diew  cause  why  the  time 
should  not  be  extended,  preserved  their  jurisdiction  entire, 
and  retained  the  right  of  making  an  order  for  an  extension 
of  the  tiine,  m  the  same  state  as  they  possessed  it  when  they 
granted  the  rule  nisi.    It  seems  to  us  therefore  that  the 
dellHidaat  is  entitled  to  judgment  on  this  plea. 

The  6th  plea  sets  iup  in  answer  to  the  declaration  on  the 
bond,  a  certificate  in  bankniptcy  pn  a  fiat  issued  after  the 
aiaking  of  jthe  writi^  obligatory,  but  not  appearing  to  have 
been  issued  after  the  recovery  of  judgment  in  the  action 
brought  for  the  lecoyery  of  the  original  debt.  The  plea  not 
MiB&og  i^e  fiat  to  have  been  issued  a^ter  the  recovery,  in 
deddix^  on  the  validity  of  ijbe  plea  it  must  be  assumed  that 
it  Mmed  before  ^  recovery.  The  orij^nal  debt  in  this  case 
is  uDd(Nid:)tedly  bacred,  b^t  it  will  not  follow  as  a  consequence, 
tbat  a  bond  given  to  secure  the  payment  o£  the  debt  will  be 
abobansed;  for  which  tj^e  case  of  Jameson  v.  Campbell  (a) 
is  m  point.  We  must  therrfore,  look  to  the  previous  of 
-the  statute  6  Geo.  4,  c.  16,  to  determine  the  point 

The  certificate  is  by  s.  126,  of  that  act  a  bar  to  all  debts 
9xA  demands  made  pi^oveab^  against  the  bankrupt  And 
the  ({nestion  ynil  be, whether  tls^bond  is  proveable  under  the 

/"(a)  6  B.  &  A.  250. 

o  Q  2 
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1845.        fiat.    The  only  sectioDS  under  which  it  can  be  proveable, 

HiisrroN      ^^  ^^®  ^^®^  ^^  ^^®  ^^^^  sections.     By  the  5l8t  section, 
*•  persons  who  have  given  credit  to  the  bankrupt  for  any 

money  or  other  matter  or  thing  which  shall  not  have 
become  payable  when  the  bankrupt  committed  an  act  of 
bankruptcy  whether  such  credit  shall  have  been  given 
upon  any  bill,  bond,  note,  or  other  negotiable  securitj  or 
not,  shall  be  entitled  to  prove  such  bill,  bond,  note,  &c.,  as 
if  the  same  were  payable  presently,  and  receive  dividends 
equally  with  the  other  creditors,  deducting  only  a  rebate 
of  interest  to  be  computed  from  the  declaration  of  a  divi- 
dend, to  the  time  such  debt  would  have  become  payable. 
This  section,  as  far  as  it  relates  to  bonds,  is  to  the  same 
effect  as,  and  nearly  in  the  terms  o^  the  statute  7  Geo.  1} 
c.  31,  s.  1,  by  which  bonds,  though  not  presently  payable, 
were  admitted  to  be  proved;  and  it  has  been  decided, 
upon  the  construction  of  that  statute,  that  a  bond  condi- 
tioned for  the  payment  of  money  on  the  happening  of  an 
event,  at  a  future  uncertain  period,  could  not  be  proved, 
ex  parte  Barker  (a) ;  and  it  appears  to  us  that  the  same  rale 
must  apply  to  the  5l8t  section  of  6  Gea  4,  c.  16.  In  the 
present  case,  it  is  not  only  uncertain  at  what  time  any 
debt  will  be  due  on  the  bond,  but  also  whether  a  debt 
will  ever  become  due ;  as  it  is  uncertain  whether  the  con- 
dition of  the  bond  will  be  broken.  This  debt,  therefore, 
is  not  proveable  by  virtue  of  the  51st  section.  The 
56th  section  provides,  that  if  any  bankrupt  shall,  before 
the  issuing  of  the  commission,  have  contracted  any  debt 
payable  upon  a  contingency  which  shall  not  have  h^ 
pened  before  the  issuing  of  such  commission,  the  person 
with  whom  such  debt  has  been  contracted  may,  if  be  think 
fit,  apply  to  the  commissioners  to  set  a  value  upon  audi 
debt;  and  the  commissioners  are  required  to  ascertain 
the  value  thereof,  and  to  admit  such  person  to  prove,  (ff  if 
the  value  shall  not  be  so  ascertained  before  the  contm- 

(a)  9  Ves.  1 10. 
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gency  shall  have  happened,  then  such  person  may,  after        1845. 
sach  contingency  shall  have  happened,  prove  in  respect  of       hinton 
such  debt,  provided  he  had  not  notice  when  such  debt  was  ^^ 

contracted,  of  any  act  of  bankruptcy  by  the  bankrupt  com- 
mitted In  the  construction  of  this  section  a  distinction  has 
been  taken  (in  the  case  of  ex  parte  Marshall  (a),  cited  and 
relied  upon  by  Mr.  Justice  Ershine  in  Abbott  v.  Hicks  (i),) 
between  contingent  liabilities  which  may  never  become 
debts,  and  debts  payable  on  a  contingency;  and  it  has 
been  held,  that  the  latter  only  which  are  proveable  under 
the  commission.  The  present  case,  although  in  form,  a 
case  of  debt  on  bond,  yet  the  bond  being  defeasible  on 
performance  of  the  condition,  it  is,  in  substance,  not  the 
case  of  a  contingent  debt,  but  of  a  contingent  liability.  At 
the  time  when  the  fiat  issued,  it  was  quite  uncertain  whether 
any  debt  would  ever  arise  upon  the  bond ;  it  was  at  that 
time  a  liability  which  would  not  become  a  debt  unless  the 
condition  were  broken.  It  appears  to  us,  therefore,  that 
judgment  should  be  for  the  plaintiff  on  the  demurrer  to  the 
6th  plea,  and  also  on  that  to  the  8th,  which  does  not  raise 
any  other  question  than  that  raised  by  the  6th  plea. 

The  7th  plea  states,  that  before  the  giving  of  the  bond  an 
action  was  commenced  by  the  plaintiff  against  the  defendant 
and  his  partners  for  the  recovery  of  the  same  identical 
debt  in  the  condition  mentioned,  and  that  the  said  action, 
until  and  at  the  time  of  making  the  said  writing  obligatory, 
and  from  thence  hitherto,  hath  been  and  still  is  pending, 
and  that  the  plaintiff  could  and  might  have  recovered  in  the 
said  action  the  said  debt;  and  that  at  the  time  of  making 
the  said  writing  obligatory,  the  said  action  in  the  declaration 
mentioned  had  not  been  commenced ;  and  that  the  said 
writing  obligatory  was  meant  and  intended  by  the  several 
parties  thereto  to  apply,  and  did  apply,  to  the  said  action 
80  commenced  by  the  plaintiff,  as  in  the  said  plea  men- 


(a)  1  Mont.  &  Ayr.  145. 

(6)  7  Scott,  733 ;  S.  C.  5  Bing.  N.  C.  578,  ^ 
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tioned,  and  was  not  by  the  said  parties,  or  any  of  them, 
meant  or  intended  to  apply,  and  did  not  apply,  to  the  said 
action  so  commenced,  and  in  which  judgment  was  so 
obtained  as  in  the  declaration  mentioned. 

The  plaintiff  has  demurred  to  this  plea,  and  it  seems  to 
us  that  the  plea  is  bad.  What  the  pardes  meant  and 
intended,  and  to  what  action  the  bond  applied,  must  be 
collected  from  the  terms  of  the  condition,  and  no  averment 
can  be  taken  to  contradict  what  appears  on  the  &ce  of  the 
instrument.  The  condition  is,  to  pay  such  sums  as  should 
be  recovered  in  any  action  which  then  had  been,  or  there- 
after should  be,  brought  for  the  recovery  of  the  debt;  and 
it  is  in  direct  contradiction  of  the  terms  made  use  of,  to 
aver  that  the  bond  applied  only  to  the  sum  to  be  recovered 
in  an  action  before  then  brought. 

We  think,  therefore,  that  this  plea  also  is  bad,  and  that 
judgment  should  be  given  for  the  plaintiff  on  the  demuner 
thereto. 

Judgment  accordingly. 


^c,2C/^-  if^f '         puj  ^^  Grazbbrook  and  Another. 
Trespass  to  a     J.  RESPASS  for  breaking  and  entering  a  certain  mill, 

mill,  fixtureSy  ,  •  j 

&c.    Plea,  manufactory,  and  premises  of  the  plaintiff,  and  seizing  and 

feodanu  u  taking  certain  fixtures,  engines,  machinery,  and  utensils  of 

^P^^'^A  the  plaintiff  attached  thereto,  and  removing  them  and 

became  po^  carrying  away  other  machinery,  goods  and  chattels  of  the 

term  in  the  plaintifi^  and  disposing  thereof  to  the  use  of  the  defendants. 

fililur^^ft^''  The  defendants  pleaded,  thirdly,  that  one  George  Taylor 

Replication,  being  seised  in  fee  of  the  ground  whereon  the  mill  and 

that  the  bank-  ,  , 

rupt,  before  premises  were  erected,  demised  the  close  to  one  Charles 
niortgagecP^*'^'  Bemer  for  ninety -seven  years  from  the  29th  of  September, 
themiifwid      1804;  that  Bemer,  before  the  erection  of  the  mill,  &c, 

fixtures,  &c.  ' 

to  R.,  who 

entered :  that  it  was  afterwards,  and  before  the  bankruptcy,  agreed  between  the  plaintiff,  the 
bankrupt,  and  R.,  that  the  plaintiff  should  accept  a  lease  of  the  premises,  and  purchase  tfae 
fixtures,  &c.,  whereupon  the  plaintiff  entered :  HdA^  on  special  demurrer,  that  the  replication 
was  not  ambiguous  or  double. 
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demised  the  close  to  John  Kerrison  for  sixty-one  years  from        1 845. 
the  29th  September,  1806;  and  that  Kerrison,  in  1835,     '     ^^^ 
demised  the  close  to  Joseph  Hadley  Beddell  for  twenty  one  ^' 
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years  firom  the  25th  of  December,  1835.  That  by  means  ud  Another. 
of  the  bankruptcy  of  Beddell,  and  an  intermediate  assign- 
ment, the  last-mentioned  term  became  vested  in  Joseph 
Freeman,  who,  before  the  erection  of  the  mill,  &c.,  in  1840, 
demised  the  close  to  Reuben  Hunt  for  seventeen  years  from 
Christmas,  1839,  wanting  fourteen  days,  who  built  the  mill, 
and  placed  the  fixtures  and  goods  in  the  declaration 
mentioned  in  it,  the  fixtures  being  trade  fixtures  and  re- 
moveable  by  the  tenant  during  the  term.  That  on  the 
26th  of  June,  1840,  Hunt  became  bankrupt,  and  that  the 
defendants  and  David  Cannan  became  his  assignees,  and 
accepted  the  lease;  that  the  plaintiff  claiming  title  under 
colour  of  a  firmudulent  and  void  lease  to  him  made  by  Hunt, 
die  defendants  entered  and  committed  the  acts  complained 
o£   Verification. 

Bephcation.  That  after  the  lease  to  Hunt,  and  the 
erection  of  the  mill  and  premises,  and  the  fixing  and 
placing  of  the  fixtures  and  goods  in  the  declaration  men- 
tioned in  and  upon  the  same,  and  before  his  bankruptcy, 
by  an  indenture  made  between  Hunt  of  the  one  part,  and 
Thomas  Bogers  of  the  other  part,  Hunt  demised  to  Bogers 
the  said  dose,  to  wit,  the  said  mill,  manufactory,  yard,  and 
premises  by  way  of  mortgage,  together  with  the  said  fix- 
tures, engines,  machinery,  and  utensils,  goods  and  chattels, 
to  hold  the  same  for  all  the  residue  then  unexpired  of  the 
said  term  therein,  except  the  last  day  thereof,  subject  to  a 
proviso  for  redemption.  That  Bogers  afterwards  entered 
and  became  possessed,  and  thereupon  afterwards,  and 
before  the  bankruptcy  of  Hunt,  and  whilst  Bogers  was  so 
possessed  of  the  said  term  so  to  him  thereof  granted  as 
last  afcxesaid,  which  was  then  still  undetermined,  and 
before  any  of  the  said  times  when,  &c.,  to  wit,  on  the 
27th  of  June,  1840,  by  a  certain  memorandum  of  agree- 
ment, in  writing,  then  made  and  signed  by  each  of  them, 
the  said   Bogers  and   Hunt,   and    the    plaintiff,   it   was 
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1845.        agreed  that  the  said  Rogers  and  Hunt  should  grant  and 

"^         execute  to  the  plaintiff  a  lease  of  the  said  mill,  maDufactoiy, 

V-  yard,  and  premises,  in  the  declaration  mentioned,  for  all 

Grazebrook   ''  .        ^  .  .J  r 

and  Another,  the  residue  then  to  come  and  unexpired  of  the  said  term  of 
seventeen  years,  wanting  fourteen  dajs  from  the  said  25th 
of  December,  L839,  granted  bjr  the  said  J.  Freeman  to  the 
said  Hunt  as  aforesaid,  less  three  days  of  the  said  term,  at 
the  yearly  rent  of  400/.,  and  the  plaintiff  did  thereby  agree 
to  accept  such  lease,  and  to  execute  a  counterpart  thereof. 
And  it  was  thereby  further  agreed,  that  they,  the  said 
Rogers  and  Hunt,  should  bargain  and  sell  to  the  plaintiff; 
and  that  he,  the  plaintiff,  should  purchase,  and  he  did 
thereby  then  buy  of  them,  and  they  did  thereby  then  sell 
to  him,  the  said  fixtures,  engines,  machinery,  and  utensil^ 
goods  and  chattels,  at  and  for  a  certain  price,  or  sam  of 
money,  to  wit,  500/.,  to  be  therefore  paid  by  the  phuntiff 
to  the  said  Hunt  and  Rogers,  as  by  the  said  memorandom 
of  agreement,  reference  being  thereunto  had,  will  appear. 
And  that  after  the  making  of  the  last-mentioned  agreement, 
and  before  the  bankruptcy  of  the  said  Hunt,  and  before 
either  of  the  times  when,  &c,  to  wit,  on  the  said  27th  of 
June,  1840,  he,  the  said  plaintiff,  in  pursuance  and  under 
and  by  virtue  of  such  agreement,  and  by  and  with  the  con- 
sent and  direction  of  the  said  Rogers  and  Hunt,  entered 
into  and  upon,  and  then  became  and  was  possessed  of  the 
said  mill,  manufactory,  yard,  and  premises  in  the  declara- 
tion mentioned  ;  and  also  then  took  possession  and  became, 
and  was  possessed  of,  the  said  fixtures,  engines,  and 
machinery,  in  the  introductory  part  of  the  said  third  ple»> 
and  in  the  declaration  mentioned,  and  so  remained  and 
continued  possessed  of  the  same,  until  and  upon  the  em 
times  when,  &c.    Verification. 

Special  demurrer,  on  the  ground,  that  it  neither  properly 
traversed,  nor  confessed  and  avoided,  any  of  the  matters 
alleged  in  the  said  third  plea.  That  if  it  was  intended  as 
a  traverse  of  any  of  those  matters,  it  should  have  con- 
cluded to  the  country,  instead  of  with  a  verification;  and, 
on  the  other  hand,  if  it  was  intended  to  be  in  confession 
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and  avoidance  of  the  said  plea,  it  did  not  sufficiently  confess        1845. 
the  same,  or  give  any  sufficient  colour  to  the  defendants.         pC""^^ 
That  the  said  replication   was  an  argumentative  denial  «• 

Graze  BROOK 

either  of  the  possession  of  the  said  Hunt,  at  the  time  he  and  Another. 
became  a  bankrupt,  of  the  said  mill,  manu&ctory,  yard 
and  premises,  fixtures,  engines  and  machinery,  or  of  the 
defendants'  possession  thereof,  as  his  assignees,  at  the  said 
several  times  when,  &c.  That  the  said  replication  set  up 
and  shewed  a  possession  in  the  plaintiff  of  the  said  mill, 
maniifiictory,  yard  and  premises,  fixtures,  engines,  ma- 
chinery and  utensils,  commencing  before  the  bankruptcy 
of  the  said  Hunt,  and  continuing  up  to  and  until  the  said 
alleged  times  when,  &c.,  which  possession  was  repugnant 
to  and  inconsistent  with  the  possession  of  the  said  Hunt  at 
the  time  of  his  bankruptcy,  and  of  the  defendants  as  his 
assignees,  since  the  bankruptcy  of  the  said  Hunt;  yet, 
nevertheless,  the  said  replication  did  not  deny,  or  otherwise 
than  by  argument  or  inference,  the  said  possession  of  the 
said  Reuben  Hunt,  or  of  the  defendants  as  his  assignees. 
•Under. 

Manning^  Seijt.,  supported  the  demurrer. 

Channetty  SerjL,  supported  the  replication.  [The  argu- 
ment on  the  questions  decided  by  the  Court  are  so  fully 
stated  in  the  judgment,  that  it  is  not  thought  requisite  here 
to  detail  them.] 

Cur,  adv.  vult. 

TiNDAL,  C.  J. — The  plaintifi^  declared  in  trespass  for 
breaking  and  entering  his  mill,  manufactory,  &c.,  and  taking 
his  fixtures  and  other  goods  and  chattels.  The  third  plea 
to  this  declaration  stated  a  title  in  one  Reuben  Hunt,  as 
snb-Iessee  of  the  premises  for  a  term  of  years;  and  that 
Hunt,  becoming  bankrupt  before  the  lease  expired,  the 
defendants,  as  his  assignees,  before  the  said  time  when,  &c., 
accepted  the  lease  and  entered  upon  the  mill,  goods  and 
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1845.        chattels.  &&•  and  thereby  becam 


PiM 


chattels,  &&»  and  thereby  became  poflBessed  of  the  aame, 
(the  plea  giving  colour  to  the  plaintiflF  in  order  to  avdd  aoy 
'v7  formal  objection  on  that  ground)  The  replication  to  this 
w/llStw!  third  plea  (upon  which  the  question  before  us  arises)  was,  in 
substance,  that  Hunt,  before  his  bankruptcy,  made  a  sub- 
lease to  Rogers,  by  way  of  mortgage  of  the  said  nriU, 
mann&ctory,  &c,  together  with  the  fixtures,  machineiy, 
goods,  and  dbattels,  under  which  sub-lease  Rogers  entered 
and  became  possessed  of  the  mill,  manufiictory,  fixtures, 
&c.,  for  the  term  so  to  him  granted ;  and  that  afterwaiA 
and  before  the  bankruptcy  of  Hunt,  and  whilst  Rogers  was 
so  poesessed  for  the  term,  which  is  still  undetermined,  bj 
an  agreement  in  writing  between  Hunt,  Rogers^  and  the 
plaintiff,  it  was  agreed  that  Rogers  and  Hunt  should  gnoC 
an  under-lease  to  the  plaintiff,  and  that  they,  Rogers  and 
Hunt,  should  sell,  and  the  plaintiff  should  buy,  the  fixtures, 
machinery,  goods,  and  chattels  at  a  certain  price;  under 
which  agreement  the  plaintiff,  with  the  consent  of  Rogers 
and  Hunt,  before  Hunt's  bankruptcy,  entered  and  became 
possessed  of  the  said  mill,  &c.,  and  took  possession  and 
became  possessed  of  the  fixtures,  engines,  and  machine7 
in  the  introductory  part  of  the  third  plea  mentioned. 

To  this  replication,  the  defendants  demurred  specially  for 
the  causes  by  them  assigned ;  and  upon  the  argument  befoie 
us,  the  principal  objection  insisted  upon  was,  that  the  re- 
plication was  ambiguous  and  double, — ambiguous,  because 
it  lefk  the  defendants  in  doubt  whether  the  plaintiff  meant 
to  rely  on  an  agreement  by  Hunt  or  an  agreement  by 
RogdTB  with  the  plaintiff;  and  that  the  replication  i^ss 
double,  because  (as  it  was  contended)  the  defendants  could 
not  traverse  at  the  same  time  both  the  mortgage  to  K<^ 
and  also  the  subsequent  agreement  between  Rpg^i*  ^ 
Hunt  with  the  plaintiff;  and  further,  that  if  the  defendants 
traversed  the  mortgage  to  Rogers  alone,  and  such  traverse 
were  found  for  the  defendants,  the  plaintiff  might  still  move 
for  judgment  non  obstante  veredicto,  inasmuch  38 
mortgage  to  Rogers  being  out  of  the  way,  there  would 


J 


laCHASLMAS  TEUf,   9  TICT.  459 

nolhiiig  to  prevent  the  sabsequent  agreement  to  demise  the        1845. 
premises  and  to  sell  the  goods  to  the  plaintiff  firom  having    ^^"^^^^ 
its  fiiD  operation,  as  an  agreement  by  Hunt  alone ;  and  if         »• 
on  the  other  hand  the  defendant  should  traverse  the  agree*  and  Another. 
ment  between  Rogers  and  Hunt  and  the  plaintiff^  and 
succeed  upon  such  traversci  still  it  would  appear  that  they, 
the  defendants,  had  no  right  either  to  the  possession  of  the 
mill  and  other  premises,  or  of  the  goods,  which  possession 
was  in  Rogers  by  virtue  of  the  mor^;age  to  him,  and  his 
entiy  and  poe8e8Bi0n  under  the  same.    But  we  think  the 
defendants'  objection  ought  not  to  prevail.     This  b  an 
action,  not  only  for  the  breaking  and  entering,  but  also  for 
the  taking  of  the  goods  and  chattels  of  the  plaintiff.    The 
defendants    have  justified  the  whole  trespass,  both  the 
breaking  and  entering,  and  the  taking  the  goods,  under 
their  rig^t  to  die  possession  as  asrignees  of  Hunt  a  bank- 
rapt    The  plaintiff  again,  in  his  replicadon,  sets  up  a  prior 
right  to  the  whole,  that  is,  both  to  the  possession  of  the 
premises  and  of  the  goods  and  chattels  under  a  mortgage 
of  the  premises,  and  of  the  goods  and  chattels  to  Rogers, 
and  an  agreement  between  Rogers  the  mortgagee  and  Hunt 
the  mortgagor,  for  a  sub^lease  to  the  plaintiff  of  the  pre- 
mises and  fixtures,  and  for  an  absolute  sale  to  him  of  the 
goods  and  chattels.    This  forms  one  complete  tide  in  the 
plaintiff  to  the  possession  of  the  whole,  that  is,  both  of  the 
place  in  which,  &c.,  and  of  the  goods  and  chattels ;  and 
there  can  be  no  reason,  as  it  seems  to  us,  why  he  should 
not  be  at  liberty  to  plead  his  title  to  the  whole,  as  it  really 
exists.    It  may  be  true,  that  in  consequence  of  the  title 
bemg  pleaded  as  it  is,  the  defendants  cannot  take  issue  on 
the  demise  to  Rogers;  but  the  reason  why  they  cannot  do 
80  is,  that  even  though  nothing  passed  by  that  demise,  the 
plamtiff  would  still  have  a  sufficient  title,  under  the  agree- 
ment, between  him  and  Hunt  and  Rogers,  and  the  issue 
taken  on  the  mortgage  would  be  immaterial,  inasmuch  as 
it  would  leave  the  plaintiff's  title  unanswered.     It  may  also 
be  true  that  the  defendants  could  not  rely  simply  on  a 
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1845.        denial  of  the  plaintiff's  title  under  the  agreement  between 

^"Jl^"""""^     Rogers,  Hunt,  and  Pim,  inasmuch  as  the  demise  to  Rogers 

V'  being  unanswered,  the  defendants  would  still  appear,  on 

OR4ZEB&OOK 

And  Another,  the  whole  record,  to  be  trespassers;  but  we  see  no  reason 
why  the  defendants  should  not  be  at  liberty  to  include  in 
one  traverse  the  whole  title  as  it  is  pleaded,  that  is,  the 
mortgage  to  Rogers  and  the  subsequent  agreement  made 
with  the  plaintiff,  as  both  tc^ther  constitute  but  one  tide, 
and  unless  both  are  denied,  no  answer  is  given  to  die 
plaintiff's  replication.  Such  a  traverse  cannot,  we  think, 
be  open  to  objection  on  the  score  of  duplicity,  for  daplicitj 
implies  the  setting  up  of  two  answers  to  the  same  subject- 
matter  of  allegation ;  whereas  the  traverse  in  this  case  would 
only  set  up  one  entire  answer  to  the  replication ;  and  that 
it  is  one  entire  answer  only,  appears  clearly  from  this  con- 
sideration, that  if  either  branch  of  it  were  omitted,  die 
remainder  alone  would  furnish  no  answer  to  the  replication. 
Such  a  traverse  falls  within  the  principle  on  which  the  cue 
of  Bell  V.  Tuchett  {a)  rests,  and  this  consideration  appean 
to  us  to  obviate  the  whole  of  the  diflSculty  set  up  on  die 
part  of  the  defendants.  And  as  to  the  objection,  that  if 
the  defendants  took  issue  on  the  mortgage  only,  and  suc- 
ceeded upon  it,  the  plaintiff  would  be  entitled  to  the 
judgment  of  the  Court  non  obstante  veredicto,  it  appears  a 
sufficient  answer,  that  the  plaintiff  is  never  entitled  to  such 
judgment  upon  the  ground  of  the  insufficiency  of  the 
defendant's  pleading  (where  such  plea  or  rejoinder  is  found 
for  the  defendant  and  against  the  plaintiff),  unless  die 
plea  or  rejoinder  implies  an  admission  of  the  plaintin  8 
title,  which  a  traverse  by  the  defendant  never  does;  Gvaifm 
v.  Bumell{b),  And  the  decision  of  this  Court  in  the  case 
of  Hitchcock  V.  Humfrey  (c)  does  not  appear  in  any  wajf 
inconsistent  with  the  doctrine  above  laid  down,  for  in  that 
case  the  traverses  by  the  defendant  were  altogether  imw*- 

(a)  4  Scott,  N.  R.  402 ;  S.  C.      6  Bing.  N.  C.  453. 
/  3  M.  &  G.  785  s  1  Dowl.  458,  N.  S.  (e)  6  Scott,  N.  R.  540;  S.  C. 

(A)  1  Scott,  N.  R.  711 J  S.  C.      5  M.  &  G.  559.  -^ 
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terial  traveraes^  being  traverses  of  allegations  in  the  decla-        1845. 
ration  which  were  unnecessary.     The  allegations  them-         ^^ 
selves,  therefore,  miirht  be  considered  as  struck  out  of  the  «• 

declaration,  and  with  them  the  traverses  and  the  finding  and  Another, 
thereon  must  fall  to  the  ground.  In  fisust,  the  judgment 
Don  obstante  veredicto  appears  to  be  only  one  species  of  a 
judgment  by  confession,  where  the  plea  confesses  a  right 
of  action,  but  sets  up  an  avoidance  bad  in  substance,  which 
caQnot  hold  good  as  to  a  material  traverse,  whether  of  the 
whole  or  a  part  only  of  the  plea. 

Upon  the  third  plea,  therefore,  the  Court  gives  judgment 
for  the  plaintiff. 

Judgment  for  the  Plaintiff. 
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COURT   OF   EXCHEQUER. 


WUttf  €imu 


IN  THE  NINTH  YBAR  OF  THB  RfiIGN  OF  VIGTOEU. 


1846.  ^ 


Caineb  9.  Sbuth. 


A  declaration  AsSUMPSIT.  The  declaration  Stated  that  in 
in  considera.  ^ion  that  the  plaintiff,  being  then  sole  and  unmarried,  at  the 
pWntiff  p^  request  of  the  defendant,  had  then  promised  the  defendant 
"b^^r  d*^  to  marry  him,  the  defendant,  he  the  defendant,  then  prt>- 
mised  the  plaintiff  to  marry  her  the  plaintifil    And  the 


the  defendant 
promised  to 
marry  the 
plaintiff;  that 
the  plaintiff 
has  always 
been  ready 
an(i  willing  to 
marry  him ; 
yet  the  de- 
fendant, not 
regarding  his 
promise,  mar- 
ried another 
woman. 

Plea,  that 
defendant  was 
not  requested 
by  plaintiff  to 
marry  her  : 
ffeld,  on 
special  de- 
murrer, that 
the  plea  was 
bad,  and  the 
declaration  .      ,         .  .     •  i  • 

ffood.  although  raised  an  immaterial  issue 

the  latter 

contained  no 

ayorment  that  a  reasonable  time  had  elapsed. 


plaintiff  avers  that  she,  confiding  in  the  said  promise  of  the 
defendant,  hath  always  from  thence  hitherto  remained  and 
continued  and  still  is  sole  and  unmarried,  and  hath  been  fcr 
and  during  all  the  time  aforesaid  and  stiU  is  ready  and  wflliog 
to  marry  him,  the  defendant,  whereof  the  defendant  hath 
always  had  notice.  Yet  the  defendant,  not  r^^ardinghis 
said  promise  wrongfully  and  injuriously  married  a  certain 
other  person. 

Plea.  That  the  defendant  was  not  at  any  time,  before  the 
commencement  of  this  suit,  requested  by  the  plaintiff  to 
marry  her.    Verification. 

Special  demurrer,  assigning  for  causes,  that  the  defendant 
by  his  said  plea,  had  traversed  matters  not  alleged  nor 
necessarily  implied  by  the  said  declaration,  and  that  the  plea 
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Peacock,  in  support  of  tbe  demurrer.  The  plaintiff  was  1846. 
not  bound  to  allege  a  request  to  marry  when  the  defendant  cIwks 
had  put  it  out  of  his  power  to  do  so  bj  marrying  another  »• 

person.  The  same  point  was  decided  a  few  days  ago  by  the 
Court  of  Queen's  Bendi  in  the  case  of  Short  ▼.  St(me{a\ 
[He  was  then  stopped  by  the  Court]. 

Hawkins,  contra.  The  declaration  is  bad  It  is  not  al- 
leged that  a  reasonable  thne  since  tbe  making  of  the  promise 
has  elapsed,  and  consequently  no  breach  has  yet  taken  place. 
Thougb  it  appears  that  the  defendant  has  married  another 
woman,  yet  he  may  still  be  in  a  condition  to  perform  his 
promise  when  the  time  arrives.  His  present  wife  may  die 
before  the  expiration  of  a  reasonable  time.  It  is  not  even 
averred  that  she  is  now  alive.  In  Cong's  Dig.  tit  **  CavenanT 
(£  3.)  it  is  said  that  ^^  a  covenant  shall  not  be  broken,  if  aman 
does  an  act  which  by  consequence  may  be  a  breach,  if  the 
breach  does  not  actually  follow." 

Pollock,  C.  B. — There  must  be  judgment  for  the  plain- 
tiff. If  a  man  contract  to  deliver  goods  at  a  certain  time, 
aod  before  that  time  arrives,  either  destroys  the  goods  or 
does  any  other  act  which  puts  it  out  of  his  power  to  deliver 
(hem,  there  is  no  occasion  to  request  him  to  deliver  them. 
Putdng  a  reasonable  -construction  on  this  dedsration,  there 
appears  in  substance  a  breach  of  contract  As  the  defend- 
ant has  pleaded  over,  it  is  the  same  as  if  the  objection  had 
been  taken  on  geneial  demurrer,  and  in  that  view  the 
declaration  is  certainly  good. 

Aldebson,  B. — I  am  of  the  same  opinion.  Why  are  we 
to  presume  that  the  wife  will  die  before  tbe  expiration  of  a 
reasonable  time,  or  in  the  lifetime  of  her  husband  ?  If  we  are 
to  make  any  presumption  at  all,  it  would  be  in  favour  of  the 
existing  state  of  things.     The  declaration  shews  that  the 

(a)  HikryTerm,  1S46. 
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1846. 


Caines 
r. 

Smith. 


defendant  has  put  it  out  of  his  power  to  perform  his  contract 
and  that  is  sufficient 


Flatt,  B.,  concurred. 


Judgment  for  Plainti£ 


In  an  action 
by  a  surveyor, 
it  is  sufficient 
to  state  in  the 
bill  of  par- 
ticulars that 
the  plaintiff ' 
claims  a  cer- 
tain sum  in 


^C  /^.MrfKr^'  Rennib  and  Another  v.  Beresfobb  and  Others. 

X  HIS  was  an  action  of  assumpsit  against  the  managing 

committee  of  the  Leeds  and  Carlisle  Railway  Company  for 

work  done,  money  paid,  &c,,  by  the  plaintifiis,  as  engmeerB 

and  surveyors.     The  bill  of  particulars  was  as  follows:— 

"  This  action  is  brought  to  recover  the  sum  of  6,855i, 

respect  of  a       ^'^  balance  of  the  undermentioned  account  delivered  by 

survey  between  the  plaintiffs  to  the  defendants  in  the  month  of  December 

certain  places,     ,  .  ,     . 

including  last,  With  interest  thereon  at  the  rate  of  51.  per  cent  per 

travelling 
expenses  and 
assistance, 
without  spoci" 
fyine  the 
nam1>er  of 
fields  surveyed, 
the  time  he 
was  engaged, 
and  the  number 
of  persons 
employed,  or 
distinguishing 
what  is  charged 
for  his  own 
time  and 
labour,  from 
the  charge  fur 
that  of  others. 
But  such  par- 
ticular must 
specify  the 
sums  paid  for 
the  defendants* 
use. 

A  party 
who  success- 
fully shews 
cause  in  the 
first  instance, 
is  entitled  to 
costs  in  cases 


annum  from  the  1st  of  January  last  until  payment 

Leeds  and  Carlisle  Railway  Company. 
**  To  Messrs.  George  and  John  Rennie. 

1845.   Between  18th  September  and  30th  November. 
To  preliminary  survey  and  examination  of  the 
country  between  Leeds  and  Carlisle,  in  order 
to  determine  the  best  line,  including  travelling 
charges  and  assistance    - 

1845.  Between  27th  September  and  30th  November. 
To  personally  examining  the  country  between 
Leeds  and  Carlisle ;  making  sundry  trial  sec- 
tions ;  laying  out  the  main  line,  finding  sur- 
veyors, levellers  and  engineers ;  superintending 
the  same;  meeting  the  solicitors;  arranging 
with  them,  and  assisting  at  the  reference; 
taking  all  the  cross  sections  of  the  roads,  and 
making  the  proposed  alterations  therein ; 
getting  out  the  finished  plans  and  sections; 
fumbhing  the  solicitors  with  tracings  to  take 
their  reference ;  meeting  solicitors,  and  putting 
numbers  on  the  plans  to  correspond  with  the 


.     £350    0    0 


where  a  rule 

nisi  would,  if  granted,  have  operated  to  his  prcjudioe. 
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Ibfereoce;  laying  out  all  the  gradients  and 
corves  on  the  plans  and  sections ;  saperintend- 
ing  the  engravings,  and  furnishing  the  en- 
graver from  time  to  time  with  the  requisite 
plans  and  sections;  correcting  the  proofs; 
sundry  meetings  with  the  chairman  of  the 
committee  of  selves  and  assistants ;  and  gene- 
rally directing  and  superintending  all  the  dif- 
ferent departments  of  surveying,  levelling,  en- 
gineering and  engraving,  &c.,  including  tavern 
bills,  travelling  charges,  and  office  expenses  -  8,980    0    0 

To  laying  out,  surveying,  and  levelling  between 
Bramholt  Tunnel  on  the  Leeds  and  Thirsk 
Railway,  passing  by  Otley  towards  Bolton, 
according  to  the  origxaal  intention  of  the  com- 
mittee, ten  miles,  at  6Sl, 

To  surveying,  levelling,  and  laying  out,  an 
alteration  in  the  line  near  Bolton,  to  avoid  the 
opposition  of  the  Duke  of  Devonshire,  four 
miles,  at  55/. 

To  surveying,  levelling,  and  laying  out  a  deviation 
of  the  line  between  Kettlewell  and  Thwaites 
Bridge,  in  order  to  adopt  the  atmospheric  prin*- 
dple  by  order  of  the  board,  sixteen  miles,  at  55/. 

To  ditto  ditto,  and  the  deviation  to  avoid  the 
second  tunnel  at  Bainbridge,  including  all  the 
necessary  documents  fit  for  deposit ;  furnishing 
solicitors  and  engravers,  with  plans,  &c.,  com- 
pleted in  the  same  manner  as  the  main  line, 
six  miles  at  105/. 

To  Mr.  Arrowsmith,  the  engraver's  bill     - 


By  cash  on  account  at  various  times 


220    0    0 


880    0    •O 


-  630 

-  1,345 

0 
0 

0 
0 

12,855 
•     6000 

0 
0 

0 
0 

6,855 

0 

0 

Interest  on^>855/.  from  the  10th  day  of  January,  1844,  at  5/.  per 
cent  per  annum  until  payment. 

AboTe  are  the  particulars  of  tbe  plaintifis'  demand  in  tbis 
action,''  &c.  "  Signed,  fee." 

A  gammons  was  taken  out  for  further  and  better  par* 
ticulars,  and  was  heard  before  Alderson,  B.^  who  directed 
^t  further  particulars  should  be  furnished  of  the  sums  of 

'^OL.  lO.  H  H  p.  &  L. 


1846. 


Remnib 

and  Another 

BEULSFOaB 

and  Others. 
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1840. 


Rennib 
and  Another 

», 
Beresford 
and  Others. 
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money  alleged  to  have  been  paid  by  the  plaintiflfe  for  the 
defendants'  use^  but  refused  to  make  any  order  as  to  the 
other  portion  of  the  plaintiiis*  claim.  The  plaintifis,  in 
their  amended  particulars,  stated  the  sums  paid  to  workmen, 
but  did  not  give  an  account  of  the  tavern  bills. 

Montague  Smith  now  moved  for  a  rule,  calling  on  the 
plaintiffs  to  shew  cause  why  they  should  not  deliver  further 
and  better  particulars.      Unless  the  case  of  a  surveyor 
employed  by  a  railway  company  is  distinguishable  from 
that  of  any  other  individual  who  does  work  and  expends 
money  for  another,  this  bill  of  particulais  is  insuflicient 
\Aldersony  B.— The   nature  of  the    particular  must  vary 
according  to   the   mode  of  dealing,  and  the  manner  of 
keeping  accounts  in  the  particular  business.     In  a  case  like 
this,  you  cannot  expect  a  surveyor  to  state  the  precise 
number  and  extent  of  the  fields  which  he  has  surveyed.] 
The  second  item  charges  one  gross  sum  for  surveying, 
travelling  expenses,  and  assistance,  without  stating  how 
many  days  the  plaintiffs  were  occupied,  how  many  peiwws 
were  employed,  how  much  is  charged  in  respect  of  the 
plaintifib'  own  time  and  labour,  and  how  much  for  the  time 
and  labour  of  others ;   neither  is  it  stated  how  much  is 
chained  for  labour  generally,  and  how  much  for  money 
out  of  pocket     An  attorney's  bill  of  costs  must  specify  each 
particular  item  of  charge.     [Aldersan,  B. — ^The  case  of  an 
attorney's  bill  is  peculiar,  and  the  reason  is,  that  the  bill  is 
liable  to  taxation,  so  that  the  propriety  of  each  item  has  to 
be  determined  by  the  judgment  of  others.]    The  object  of 
a  bill  of  particulars  is  to  inform  the  defendant  of  what  the 
plaintiff  will  go  for  at  the  trial,  in  order  that  the  defendant 
may  see  whether  there  is  any  part  of  the  claim  which  he  is 
unable  to  resist,  and  pay  that  amount  into  Court    In  this 
case  the  object  of  the  defendants  is,  to  see  whether  it  would 
be  advisable  to  refer  the  claim  to  arbitratioo.  [Aldersany  B. 
— If  that  is  your  object,  you  do  not  veant  such  minute  psrti* 
culars.     Folhck,  C.  B.— Would  you  be  satisfied  with  a  bill 
for  surveying  so  many  miles  at  so  much  per  mile?]    ^^ 
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the  plaintiff  should  separate  their  own  personal  charges  as       1846. 
engineers  from  what  they  expended  in  paying  others.     It    ^r^JJJJJT"^ 
appears,  from  the  following  letter  from  the  plaintifls'  at-   «nd  Another 
tomies  to  the  defendants'  attorney,  that  the  plaintiffs  are    Beresford 
capable  of  furnishing  a  better  account  of  the  charges,  but    ^"        ^"^ 
refuse  to  do  so.  "  We  have  every  disposition  to  give  you 
all  the  information  in  our  power,  but  considering  that  the 
chairman  and  directors,  being  in  possession  of  all  the  infor- 
mation you  ask,  pledged  themselves  to  the  proprietary  to 
resist  Messrs.  Rennie's  claim ;  we  do  not  feel  that  we  should 
be  justified  in  handing  you  the  accounts  y^u  ask  for,  without 

• 

a  clear  understanding  that  you  will  pay  the   amount  to 

Messrs.  Reanie Messrs.  Rennie  have  shewn  to  the 

directors  weeks  ago  the  extent  to  which  they  are  out  of 
pocket.  They  propose  to  the  directors  to  pay  them  that 
amount,  and  to  leave  their  claim  for  service  beyond  those 
disbursements  to  ulterior  discussion."  Besides,  the  plaintiffs 
have  not  complied  with  the  order  of  Aldersan,  B.,  for  better 
particulars  of  the  money  paid. 

Sir  John  Bayley^  who  appeared  to  shew  cause  in  the  first 
instance  was  not  called  upon. 

Pollock,  C.  B. — This  application  comes  by  way  of 
appeal  from  the  decision  of  my  Brother  Alderson  at  Cham- 
beis,  but  I  think  that  the  learned  Judge  exercised  a  proper 
discretion,  and  that  no  rule  ought  to  be  granted.  There  is 
a  distinction  between  the  explanation  of  a  charge  made  in 
a  bill  of  particulars,  and  the  charge  itself  For  instance,  if 
in  this  bill  the  matters,  such  as  stationery^  travelling  ex- 
penses, &c  were  of  themselves,  and  by  themselves  the 
distinct  subject  of  chaige,  no  doubt  there  ought  to  have 
been  particulars  given  of  each,  but  that  is  not  so :  the  charge 
is  general,  and  the  matters  inserted  are  merely  in  explana- 
tion of  the  charge.  I  propose  to  lay  down  no  rule  in  the 
case  of  an  engineer  different  from  that  of  a  house-builder, 
or  a  coachmaker,  or  any  other  person.     Suppose  a  coach- 

H  H  2 
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1846.        maker  delivers  a  bill  of  particulars  including  all  parts  of  th^ 
Rennie       carriage,  and  stating  certdn  contracts  for  workmen  em- 
and  Another    ployed  in  building  it,  and  that  the  whole  is  covered  by  the 
Berksford    sum  of  315/.  no  Juds^  would  order  that  he  should  give  par- 
"        *"*     ticulars  of  every  item,  as,  so  much  for  the  wheels,  so  much 
for  the  painting,  and  so  much  for  the  fitting  up.    The  same 
rule  applies  to  a  surveyor  and  engineer :  he  must  give  that 
information  which  will  enable  the  party  to  pay  money  into 
Court,  and  anticipate  what  he  is  to  meet  at  the  trial   In 
the  present  case  Mr.  Smith  says,  that  he  would  not  be  satis- 
fied with  a  statement  of  charges  at  so  much  per  mile,  but  I 
can  well  understand  that  such  a  particular  would  be  per- 
fectly satisfactory,  for  the  only  question  before  the  jury 
would  be,  whether  the  charge  so  made  was  reasonable.   It 
is  said  that  the  defendants  do  not  know  by  these  pardcohm 
how  many  miles  the  plaintifife  mean  to  charge  for,  but  there 
is  the  terminus  a  quo,  and  the  terminus  ad  quern,  and  any 
engineer,  by  looking  at  a  map,  and  taking  the  distance 
between  the  two  points,  would  be  able  to  say  whether  the 
charge  was  fair  and  reasonable  or  not.     As  to  the  other 
point,  of  the  Judge's  order  for  further  particulars  of  the  sums 
paid  not  having  been  duly  obeyed ;  the  proper  course  is  to 
go  before  him  again. 

Aldebson,  B. — If  there  be  any  objection  to  the  mode 
of  compliance  with  the  order  which  I  made  at  Chamber, 
that  is  a  proper  matter  to  go  to  Chambers  again :  for  appli* 
cation  should  be  made  to  the  Judge  to  enforce  his  own  order. 
— It  is  only  proper  to  come  to  the  Court  where  you  deny 
the  exercise  of  the  Judge's  discretion  at  Chambers.  As  to 
the  other  point,  I  am  of  the  same  opinion,  I  think  that  the 
plaintifis  have  given  all  reasonable  and  practicable  informa- 
tion, and  if  we  were  to  require  more,  it  would  be  making 
the  bill  of  particulars  a  trap  for  the  plaintifis  in  order  that 
they  might  be  caught  by  giving  a  minute  specification.  The 
object  of  a  bill  of  particulars  is  to  control  the  generality  of 
the  declaration,  but  in  nine  cases  out  of  ten,  particulars  are 
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applied  for  at  Chambers  to  entrap  the  plaintiff  by  confining        1 846. 
him  within  certain  limits,  and  we  should  be  careful  not  to       re^nie 
allow  plaintiffs  to  be  tied  up  too  tightly  by  such  means.    In    •»<*  Another 
the  present  case  you  direct  a  man  to  survey  the  whole  of    Beresford 
the  land  for  a  railway,  is  it  to  be  expected  that  he  shall  tell 
you  how  often  he  lifted  up  his  theodolite  ?    He  delivers  his 
account  for  tavern  expenses,  is  he  to  have  no  opportunity  of 
proving  those  expenses  at  nisi  prius,  unless  be  tells  you 
before  hand  how  many  bottles  of  wine  he  has  had  ?     It 
woold  be  most  unreasonable  not  to  allow  the  plaintiff  to  tell 
yoa  generally  what  he  is  going  for,  and  to  prove  it  by 
general  evidence  before  the  jury. 

RoLFE,  B.  concurred. 

Sir  John  Bayley  asked  for  the  costs  of  appearing  to  shew 
cause  in  the  first  instance. 

Montague  Smith  submitted  that  a  party  who  appeared  to 
shew  cause  in  the  first  instance  was  not  entitled  to  costs. 
He  cited  2  ChiL  Arch.  Prac.  1 194,  lih  ecL  ;  Fitch  v.  Green{a), 
Bead  v.  Speer  (6),  Begbie  v.  GrenviUe  (<?). 

Pollock,  C.  B. — The  general  rule  is  certainly  as  stated 
in  those  cases,  but  there  the  rule  nisi  would  not,  if  granted, 
have  operated  as  a  stay  of  proceedings,  or  have  prejudiced 
the  opposite  party,  if  he  neglect  to  shew  cause  in  the  first 
notice.  But  this  case  is  distinguishable,  for  the  rule,  if 
obtained,  would  have  stayed  the  proceedings,  and  have 
deprived  the  plaintifis  of  the  opportunity  of  trying  the  case 
at  the  next  sittings.  So  far  it  might  have  prejudiced  them : 
they  were,  therefore,  interested  in  instructing  counsel  to 
shew  cause  in  the  first  instance,  and  it  is  reasonable  there- 
fore that  they  should  be  allowed  the  costs  of  that  step. 

•^  («)  2  Dowl.  439.  report  of  this  case  in  a  M.  &  W.  76. 

/  kh)  5  Id.  330.     See  a  different         (c)  3  Dowl.  602. 
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1846.  Alderson^  B, — ^Where  delay  would  be  prejudicial  to  a 

^^jjjg  party  he  is  justified  in  coming  to  prevent  that  delay. 

and  Another 

Brresfo&d  Rule  refused,  (a) 

and  Othen. 

(a)  With  costs,  to  be  costs  in  the  cause. 


_  ..  -^  ^i 


The  following  case  was  also  decided  in  the  same  Term. 

JC'    /^  9?iy/ 1  Jo  '  HiGGiNB  V,  Edb  and  Another. 

.  ^  In  an  action  brought  to  recover  the  sum  of  3,774/.  4s.,  for  woik, 

^      " '  ^ J '       labour,  and  materials,  the  following  bill  of  the  particulaiB  of  the 

plaintiff's  demand  was  delivered  with  the  declaration. 

''This  action  is  brought  to  recover  the  amount  of  the  foUowing 
items  of  account : — 

£  I.  A 
1845,  June.  A  preliminary  survey  of  the  Derby,  Uttox- 
eter,  and  Stafford  Railway,  including  the  exa- 
mination of  the  country ;  taking  trial  sections ; 
attending  public  meetings  at  Uttoxeter ;  attend- 
ing committees  and  other  meetings  ;  tavern 
and  travelling  expenses  -  -      343    0  0 

Nov.  4.  The  survey  of  thirty-six  and  a  half  miles  -  1460  0  0 
The  survey  of  the  Burton  branch;  also  the 
alternative  line  B  from  Finden ;  also  alternative 
line  C  to  Baswick ;  also  alternative  line  D  to 
Grand  Junction  Railway,  ten  and  a  half  miles 
in  all  -  -  .  -      630    0   0 

Nov.  7  to  30.  Time  and  expenses  of  surveyors,  and 
assisting  the  solicitor  with  books  of  reference, 
both  in  the  country  and  in  London  -      320   0  0 

Engraving  thirty-three  plates  of  plans  -      825    0  0 

Paid  for  copper-plates        -  -  -      129    0   0 

Printer's  account  -  -  •        67    4   0 


£3,774    4   0 


"Above  are  the  particulars  of  the  plaintiff's  demand  in  thisactioD.&c.'' 

"  Signed,  &c." 

A  summons  was  taken  out  for  further  and  better  particulars,  and 
was  heard  before  Aiderson,  B.,  who  refused  to  make  any  order. 
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E.James  now  moved  for  a  rule,  calling  on  the  plaintiff  to  shew         1846. 

cause  why  he  should  not  deliver  further  and  better  particulars.    The     ^*— -v ' 

affidavit  of  the  defendants'  attorney  states  that  the  defendants  are  sued        Higgins 

as  provisional  committee  men  of  the  Derby,  Uttoxeter,  and  Stafford  £^£ 

Railway  Company,  of  which  the  plaintiff  was  engineer,  and  that    and  Another. 

without  further  particulars  they  could  neither  proceed  with  the 

defence  to  the  action,  or  know  what  amount  to  pay  into  Court :  that 

the  deponent  never  saw  any  of  the  work  done,  or  any  of  the  books  of 

reference.    The  present  bill  of  particulars  mentions  a  survey,  but 

does  not  state  how  much  time  was  expended  on  it,  or  what  number 

of  persons  were  employed  about  it,  or  what  rate  per  mile  is  charged. 

The  trial  sections  should  have  been  particularly  described,  in  order 

that  the  defendants  might  have  the  work  examined  by  engineers. 

Then  as  to  the  books  of  reference,  it  is  not  said  how  many  were 

delivered,  nor  what  is   the  nature  of  them,  nor  when  they  were 

delivered. 

Pollock,  C.  B. — ^There  is  no  ground  for  this  application.  Here 
is  a  gross  charfj^e  for  work  done  as  an  engineer,  embracing  many 
items,  and  the  case  resembles  that  of  a  claim  for  goods  sold,  where  it 
is  sufficient  to  state  generally  that  the  action  is  brought  for  goods 
lopplied.  It  is  contended  that  the  plaintiffs  ought  to  state  how  much 
per  mile  he  charges  for  the  survey ;  in  that,  however,  there  would  be 
some  difficulty,  as  the  trouble  might  be  more  or  less  in  different 
places.  As  to  the  books  of  reference,  persons  on  the  provisional 
committee  of  a  railway  must  know  very  well  that  the  standing  orders 
of  Parliament  require  such  books  to  be  deposited  with  parish  clerks 
and  clerks  of  the  peace  for  inspection.  If  the  defendants  can  swear 
that  they  know  nothing  about  these  books,  they  can  go  before  a  Judge 
at  Chambers  with  fresh  affidavits. 

Pabkb,  B. — The  plaintiff  has  furnished  an  account  of  the  general 
Datnre  of  his  demand,  and  that  is  sufficient.  He  says  that  he  claims 
in  respect  of  a  survey ;  he  gives  the  number  of  miles  over  which  it 
extends,  and  the  branches  on  which  it  was  made.  With  regard  to 
the  hooks  of  reference,  the  defendants,  to  whom  they  were  supplied, 
most  be  taken  prim&  facie  to  have  them  in  their  possession,  and,  con- 
sequently, to  know  both  the  nature  of  them,  and  how  many  there 
were. 

Platt,  B.,  concurred. 

Rule  refused. 
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■ffainst  the 
iherifffor  not 
brinffinff  in 
the  DO(fy»  the 
same  was 
ordered  to  be 
set  aside,  on 
payment  of 
costs  and 
perfecting 
special  biul. 
Those  terms 
not  having 
been  complied 
with,  a  habeas 
issued  direct- 


1846. 

yf.  fS^^^Jr^jrU     The  Queen  v.  The  Sheriff  of  Middlesex. 
An  attachment  AN  action  had  been  bromrht  to  recover  the  sum  of  6U !»., 

having  issued  ,       ^  , 

and  a  capias  issued  by  virtue  of  a  Judge's  order^,  which  writ 
was  indorsed  to  levy  61Z.  l^.,  besides  costs.  The  sheriff 
was  ruled  to  bring  in  the  body,  and  having  Defected  to  do 
so,  an  attachment  issued  against  him,  but  was  ordered  to  be 
set  aside,  on  the  terms  of  payment  of  costs  and  perfecdng 
special  baiL  Those  terms  not  having  been  complied  with, 
owing  to  a  mistake  of  the  sheriff's  officer,  a  writ  of  habeas 
issued  directed  to  the  coroner,  commanding  him  to  bring 
up  the  body  of  the  sheriff.  The  sheriff  thereupon  took 
'^g  the^'^^er  ^"^  ^  summous,  calling  on  the  plaintiff  to  shew  cause  wby 
upon  the  sheriff  complying  with  the  previous  rule,  and 
paying  the  costs  of  the  habeas,  all  further  proceedings 
under  that  writ  should  not  be  stayed.  Before  that  som- 
mons  was  returnable,  the  under-sheriff  paid  to  the  plaintiff's 
attorney  the  sum  of  122/.  10^.  (being  the  amount  of  the 
penalty  of  the  bond)  and  costs.  A  rule  was  thereopon 
obtained,  calling  on  the  plaintiff  to  shew  cause  why  he 
^H^d^fT^'  should  not  refund  the  sum  paid  by  the  sheriff  after  de- 
the  piuntiff      ductiug  the  amouut  of  the  plaintiff's  debt  and  costs. 

Montagu  Chambers  shewed  cause.  The  plaintiff  is  en- 
titled to  retain  the  whole  amount  paid  by  the  sheriff,  b 
ArchboUHs  Practice  (a)  it  is  said,  '^  that  when  the  proceedings 
are  against  the  sheriff,  the  Court  will  not  in  general  relieve 
him,  if  it  appear  that  he  has  been  guilty  of  a  breach  of  duty, 
as  by  letting  the  defendant  out  of  custody  without  taking 
from  him  such  a  bail  bond  as  is  required  by  the  statute.** 
Also,  'Mf  the  attachment  be  not  set  aside,  the  plaintiff  can 
be  discharged  from  it  only  by  payment  of  the  whole  debt 
and  costs,  in  the  original  action,  to  the  extent  of  the  penalty 
of  the  bail  bond  (and  not  merely  the  sum  sworn  to  and 


to  bring  up 
the  body  of 
the  sheriff. 
The  under, 
iheriff  then 
paid  to  the 
plaintiff  the 
amount  of  the 
penalty  of  the 
bail  bond 
(being  double 
that  of  the 


was  only 
entitled  to 
retain  the 
lum  indorsed 
on  the  writ 
and  costs. 


X  (a)  Page  571,  7th  cd. 
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co8ts)j  and  also  the  costs  of  the  attachment  {a)J^  [Pollock, 
C.  B. — That  does  not  apply  to  the  present  case,  which  is 
an  application  to  recover  back  money  which  the  sheriff  was 
not  bonnd  to  pay,  and  which  the  plaintiff  has  no  right 
whatever  to  retain.]  The  sheriff  having  paid  the  money 
with  full  knowledge  of  all  the  facts,  is  not  entitled  to 
recover  it  back. 
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1846. 


Regina 

V. 

Sheriff  of 
Middlesex. 


Jervis  appeared  to  support  the  rule,  but  was  not  called 
upon. 

Pollock,  C.  B. — The  rule  must  be  absolute.  All  that 
the  plaintiff  is  entitled  to  retain  is  the  amount  indorsed  on 
the  writ  and  costs.  The  sum  paid  by  the  sheriff  cannot  be 
regarded  as  a  penalty  for  misconduct  He  was  only  bound 
to  place  the  plaintiff  in  the  same  situation  as  if  special  bail 
had  been  put  in  and  perfected  in  due  time,  and  he  does  so 
by  paying  the  sum  indorsed  on  the  writ  and  costs. 

Parke,  B. — I  am  of  the  same  opinion.  The  sheriff  was 
hound  to  put  the  plaintiff  in  the  same  situation  as  if  he  had 
done  his  duty  in  the  first  instance.  If  he  had  brought  in 
the  body  of  the  defendant  when  ruled  so  to  do,  the  de- 
fendant would  have  been  entitled  to  his  dischai^ge  on  pay- 
ment of  the  sum  indorsed  on  the  writ,  and  lOl  for  costs. 
The  role  of  Court  of  Hilary  Term,  2  Wm.  4,  pL  21,  orders 
that  ''bail  shall  only  be  liable  to  the  sum  sworn  to  by  the 
affidavit  of  debt,  and  the  costs  of  suit,  not  exceeding  in 
the  whole  the  amount  of  their  recognizance."  The  sheriff 
was  liable  to  the  plaintiff  for  not  putting  in  and  perfecting 
bail;  he  is,  therefore,  responsible  to  the  same  extent  as  the 
bail,  that  is,  for  the  amount  of  the  debt  and  costs. 

Aldrrson,  B.,  and  Platt,  B.,  concurred. 


Rule  absolute. 


(a)  Page  572,  7th  ed. 
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18i6. 


tfc..  /S'.9?7  Yfy  /i^ . 


Jupp. 


A  rule  to 
discontinue 
on  payment 
of  costs  is  no 
stay  of  pro- 
ceedings; 
therefore 
where  a  plain- 
tiff served  a 
rule  to  dis- 
continue, with 
an  appointment 
to  tax  costs, 
and  on  the 
following  day 
the  defendant 
obtained  a 
rule  absolute 
for  judgment 
as  in  case  of 
a  nonsuit : 
Hdd,  that 
the  judgment 
was  regular. 


In  this  case  the  plaintiff,  who  had  fiuled  to  try  the  cause 
pursuant  to  a  peremptory  undertaking,  took  out  a  rule  to 
discontinue  upon  payment  of  costs,  and  served  the  same, 
together  with  an  appointment  to  tax  the  costs  about  twehe 
o'clock  on  Saturday  the  10th  January.  On  the  followiDg 
Monday  the  defendant  obtained  a  rule  absolute  for  judg- 
ment as  in  case  of  a  nonsuit  A  rule  nisi  having  been 
obtained  to  set  aside  this  judgment  as  irr^ular, 

BramweU  shewed  cause.  The  rule  to  discontinue  was  do 
stay  of  proceedings;  until  the  costs  were  taxed  and  paid  it 
was  wholly  inoperative,  and  the  defendant  was  entitled  to 
move  for  judgment  as  in  case  of  a  nonsuit  (The  Court 
called  on) 

Hawkins  to  support  the  rule.  It  was  irr^ular  to  move 
for  judgment  as  in  case  of  a  nonsuit,  after  service  of  the 
appointment  to  tax  costs  under  the  rule  to  discontinue. 
Cooper  V.  Holloway  (a),  decided  that  where  a  plaintiff  has 
served  a  rule  to  discontinue,  and  the  costs  are  taxed,  but  not 
paid,  the  plaintiff  is  not  entitled  to  judgment  as  in  case  of  a 
nonsuit  The  form  of  a  rule  to  discontinue  has  been  altered 
by  the  rule  H.  T.,  2  Wm.  4,  106,  which  orders,  that  "  to 
entitle  a  plaintiff  to  discontinue  after  plea  pleaded,  it  shall 
not  be  necessary  to  obtain  the  defendant's  consent,  but  the 
rule  shall  contain  an  undertaking  on  the  part  of  the  plaintiff 
to  pay  the  costs,  and  a  consent  that  if  they  are  not  paid 
within  four  days  afl^r  taxation,  defendant  shall  be  at  liberty 
to  sign  a  non  pros/'  Under  that  form  of  rule,  the  defendant 
obtained  an  undertaking  which  enabled  him  to  insist  upon 
the  Master  proceeding  to  tax  the  costs,  and  if  they  were  not 
paid  he  should  have  signed  judgment  of  non  pros.   The  rule 


(a)  1  Hodges,  76. 
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faaying  prescribed  the  mode  of  putting  an  end  to  the  action^  1846. 
the  defendant  was  not  justified  in  taking  a  circuitous  course.  baker 
[JPlaU,  R — There  cannot  be  a  non  pros  after  issue  joined.]  «»- 

The  defendant  would  still  have  his  remedy,  as  the  rule  to 
discontinue  contains  an  undertaking  to  pay  the  costs.     Even 
under  the  old  practice,  when  the  costs  were  taxed,  and 
judgment  of  discontinuance  entered  up,  it  related  back  to 
the  day  when  judgment  of  discontinuance  was  obtained,  and 
the  action  was  conridered  as  discontinued  firom  that  time ; 
Brandt  v.  Peacock  (a).    [Parke,  B. — There  was  nothing  tQ 
prevent  the  defendant  from  having  his  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit :  all  you  gave  him  was  an 
undertaking,  which  he  was  not  bound  to  enforce.     Consider 
how  the  case  stood  at  the  time  he  moved  for  judgment, 
there  was  a  rule  to  discontinue  on  payment  of  costs,  and  an 
undertaking  to  pay  them  which  the  defendant  was  not  bound 
to  accept,  therefore  he  has  a  right  to  his  judgment]    fFkit" 
more  v.  Williams  (b),  only  decided  that  serving  a  rule  to  dis- 
continue, does  not  of  itself  discontinue  an  action  without 
an  appointment  to  tax.     At  all  events  the  defendant  should 
not  have  moved  until  it  was  known  what  step  would  be 
taken  on  the  rule  to  discontinue.    In  Tiley  v.  Hodgson  (c), 
where  a  copy  of  a  writ  of  summons  was  served  on  the 
6th  January,  and  on  the  13th,  the  plaintiff  received  notice 
of  a  rule  nisi  to  set  it  aside  for  irregularity,  and  that  the 
rule  would  be  drawn  up  at  the  opening  of  the  office,  on  the 
following  morning,  and  in  the  afternoon  of  the  14th  the 
plaintiff  entered  an  appearance  and  filed  his  declaration, 
and  two  hours  afterwards  the  rule  was  served ;  it  was  held 
that  the  defendant  was  not  precluded  from  objecting  to  the 
writ,  and  PoUock,  C.  B.,  observed,  "that  where  a  party 
I'eceives  notice  of  a  rule,  and  will,  notwithstanding,  take  a 
step,  he  must  do  so  at  his  peril."     [Polhck,  C.  B. — That 
case  is  very  different  from  the  present ;  there  the  rule  was 
pronounced  by  the  Court,  and  if  the  party  had  been  in 

^{a)  1  B.  &  C.  649 ;  S.  C.  3  D.      ^Xc)  Ante,  Vol.  2,  p.  655 ;  S.  C. 
&  R.  2.  13  M.  &  W.  638. 

•  (ft)  6  T.  R.  765. 
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184G.        Court  to  hear  it,  it  would  have  been  just  as  binding  as  if  a 

BAKEa       ^^Py  *^  heen  served.  Parke,  B. — The  only  question  there 

^*  was,  whether  or  no  the  application  was  in  time.     It  was  in 

time ;  only  the  rule  could  not  be  served  on  account  of  the 

pressure  of  business  in  the  office :  it  operated  as  a  stay  of 

proceedings  from  the  time  it  was  granted.] 

Pollock,  C.  B. — ^The  Master  reports  that  a  rule  to  dis- 
continue, on  payment  of  costs,  is  no  stay  of  proceeding. 
The  present  rule  must  be  dischaiged.  / 

Rule  dischaiged.  i 


k/C*    /^Xh^fhCs;^.    Bradley  v.  Bardsley  and  Another. 

To  a  declara-  OEBT  by  payee  against  makers  of  a  promissory  note, 

missory  note,  dated  15(li  April,  1844,  for  payment  of  145Z.  4^  on  or 

S.^i^845f  before  the  15th  of  April,  1845. 

the  dcfendanu  Plea :  That  by  the  said  note  at  the  time  the  same  was 

pleaded,  that  j          i    . 

at  the  time  made  and  signed  by  the  defendants,  to  wit,  on  the  15th  of 

made  and  April,  1843,  the  defendants  promised  to  pay  the  said  sum  of 

tSm^they  money  therein  mentioned  without  thereby  specifying  any 

promised  to  time  for  the  payment  thereof  and  the  defendants  did  not 

pay  the  sum  _                                     . 

therein  men-  thereby  then  promise  to  pay  the  said  sum  on  or  before  the 

roed^in^  mi^  ^^  ^^^  ^^  April,  1845,  or  at  or  within  any  other  day  or 

tmie  ror  pay- 
ment: that 


after  the  note  was  made  and  issued,  and  was  complete  and  delivered  to  the  plaintiff,  the  note 

by  consent  of  the  defendants,  Imt  without  the  tame  being  rettamped,  altered  by  the  plaintiif  in  a 
material  part,  by  making  the  same  payable  on  or  before  the  I6th  of  April,  1845. 

Replication :  that  before  and  at  the  time  of  making  and  issuing,  and  completing  the  note,  and 
before  the  alteration  was  made,  it  was  meant  and  intended  by  the  plaintiff  and  the  defendants, 
that  the  note  should  be  payable  on  the  15th  of  April,  1845,  tmt  by  mistake  the  note  was  made 
and  issued,  and  complete,  without  specifying  any  time  for  payment :  that  the  alteiation  was 
made  for  the  purpose,  and  with  the  intent  of  correcting  the  mistake. 

Rejoinder,  that  before  and  at  the  time  of  the  making  of  the  note,  it  was  not  meant  and  inteiided 
that  the  note  should  be  payable  on  the  15th  of  April,  1 845. 

Held,  that  the  rejoinder  was  bad,  for  putting  in  issue  the  intention  of  the  parties  brfon,  u 
well  as  of,  the  time  of  making  the  note. 

Held  also,  that  the  plea  was  bad,  for  not  shewing  that  the  alteration  was  made  midsr 
circumstances  which  rendered  the  note  invalid  unless  restamped. 

Sembkt  that  the  replication  was  also  bad,  for  not  shewing  that  the  note  was  not  complete  at 
the  time  of  the  alteration. 

Q^^re,  whether  the  Stamp  Acta  can  be  pleaded,  unless  the  want  of  a  stamp  renders  ths 
instrument  void  ? 
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time  whatsoever:  that  after  the  note  was  made  and  issned,        1846. 

and  was  complete  and  delivered  to  the  plaintiff  and  not      b^^dley 

before,  to  wit,  on  the  said  15th  of  April,  1843,  the  note  was  v. 

hj  consent  of  them,  the  defendants,  but  without  the  same    and  Another. 

being  restamped,  altered  by  the   plaintiff  in   a  certain 

material  part,  that  is  to  say,  by  making  and  expressing  the 

same  to  be  payable  on  or  before  the  15th  of  April,  1845,  and 

by  the  insertion  in  the  said  note  of  the  words  '^and  to  be 

paid  on  or  before  the  16  th  of  April,  1845,"  which  words, 

before  such  alteration,  were  not  inserted  or  contained  in  the 

said  note.    Verification. 

Replication :  that  before  and  at  the  time  of  making  and 
issuing  and  completing  and  delivering  of  the  note  to  the 
plaiutifP  and  before  the  said  alteration  was  made,  it  was 
meant  and  intended  by  the  plaintiff  and  the  defendants, 
that  the  note  should  -be  payable  on  or  before  the  15th  of 
April,  1845,  and  that  the  words  so  inserted  in  the  said  note 
should  be  inserted  therein ;  but  by  the  mistake  of  the  plain- 
tiff and  the  defendants  the  note  was  made  and  issued,  and 
was  complete  and  delivered  to  the  plaintiff  without  thereby 
specifying  any  time  for  payment  of  the  said  sum  of  money : 
that  the  alteration  was  made  with  the  intent  and  for  the 
purpose  of  correcting  the  said  mistake  and  making  the  note 
payable  and  in  form  according  to  the  said  meaning  and 
intention  of  the  plaintiff  and  the  defendants,  and  with  their 
consent,  and  within  a  reasonable  time  after  the  making  of 
the  said  note,  and  before  the  same  had  been  negotiated  by 
the  plaintiff.     Verification. 

Rejoinder :  that  before  and  at  the  time  of  the  making  and 
issuing  and  completing  and  delivering  of  the  note  to  the 
plaintiff  and  before  the  said  alteration  was  made,  it  was 
not  meant  and  intended  by  the  plaintiff  and  the  defendants 
that  the  note  should  be  made  payable  on  or  before  the  15th 
of  April,  1845,  or  that  the  words  so  inserted  and  added  in 
and  to  the  said  note  should  be  inserted  or  added,  modo  et 
forma.     Conclusion  to  the  country. 

Special  demurrer,  assigning  for  causes  (amongst  others), 
that  the  rejoinder  put  in  issue  immaterial  matter,  inasmuch 
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1846. 


Bradley 

o. 

Bardbley 

and  Anotber. 


as  it  traversed  and  denied  that  it  was  meant  and  intended, 
before  the  completing,  issuing,  and  delivering  the  said  note, 
that  it  should  be  made  payable  as  alleged  in  the  replication. 

Willes,  in  support  of  the  demurrer.  First,  the  rejoinder  is 
bad  in  putting  in  issue  immaterial  matter.  [Parhe^  B.—It 
is  certainly  immaterial  what  the  parties  intended  before  the 
making  of  the  note].  Secondly,  the  plea  is  bad.  AssomiDg 
that  the  Stamp  Act  can  be  pleaded,  the  present  plea  does  not 
raise  the  defence.  It  alleges  that  the  bill  was  not  restamped 
but  there  is  no  statute  which  authorizes  the  restamping  of 
bilk.  If  the  plea  is  not  good  under  the  Stamp  Act,  it  affords 
no  answer  whatever ;  for  an  alteration  with  the  consent  of 
both  parties  would  not  avoid  the  instrument  at  common  law; 
Com.  dig.  ''  Fait'*  (F.)  But  it  is  submitted  diat  the  Stamp 
Act  cannot  be  pleaded,  unless  it  render  the  unstamped 
instrument  void.  Lazarus  v.  Cowie  {a)  was  decided  on  the 
ground  that  the  19th  section  of  the  55  Geo.  3,  c.  184,  ex- 
pressly prohibits  the  re-issuing  of  a  bill  after  it  has  been 
paid,  and  inflicts  a  penalty  on  any  person  so  doing.  The 
only  effect  of  the  stamp  law,  is  that  an  unstamped  instromeot 
cannot  be  given  in  evidence. 


Cowling^  contriL  The  plea  is  good.  The  31  Gea  3,c.  25, 
s.  1 9,  enacts  that  no  bill  of  exchange  or  promissory  note  "  shall 
be  pleaded  or  given  in  evidence,"  unless  duly  stamped.  At 
all  events  the  plea  is  good  on  general  demurrer,  as  it  shews 
that  the  note  was  complete  at  the  time  of  the  alteration;  if 
the  fiu:t  were  otherwise,  it  should  come  from  the  plaintiff  by 
way  of  replication.  The  authorities  shew  that,  if  the  instm- 
ment  is  once  complete,  it  cannot  be  altered  without  being 
restamped;  Bathe  v.  Taylor  {b)\  Downes  v.  iZtcAardfOR  (c) ; 
Jones'9*Jones{d)\Ktrshaw'9.Cox{e)\  Byrom\.Thompwn{fy 


A 


[a)  3  Q.  B.  459;  S.  C.  2  G. 
&  D.  4S7. 
/(6)  15  East,  412. 
^(c)  5B.  &A.  674;  S.  C.  1  D. 
k  R.  332. 


{d)  1  Cr.  &  M.  721. 
y[e)  3  Esp.  246. 
^/)11  A.  &  E.  31;  S.C.  3  P. 
&D.  71. 
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[The  Court  called  on]  1846. 

WiUes.     The  plea  does  not  shew  that  the  note  might  not      b^^^JJ^ 
be  rendered  available  by  being  stamped.     It  might  possibly  v. 

&I1  within  the  cases  enumerated  in  the  3rd  section  of  the  wdA  Another. 
37  Geo.  3,  e.  136,  which  enables  the  commissioners,  within 
sixty  days  to  stamp  instrumentSj  where  the  omission  has 
not  arisen  from  an  intention  to  defraud  the  revenue ;  or  it 
may  fidl  within  the  provisions  of  the  fifth  section,  which 
enacts^  that  bills  of  exchange,  if  on  stamps  of  an  equal  or 
snperior  value,  though  of  different  denomination  than  the 
1^1  stamps,  may  be  properly  stamped,  on  payment  of  the 
duty  and  a  penalty.  The  note  in  question  may  have  had 
an  agreement  stamp  as  well  as  a  bill  stamp.  The  clause 
which  prohibits  unstamped  instruments  from  being  received 
m  evidence,  is  not  only  in  the  above  statute,  but  also  in  the 
5Wm.  &M.  c.21,s.  11. 

[The  Court  then  called  on] 

CowUng.  If,  as  suggested,  the  note  had  been  stamped 
widi  an  agreement  stamp,  it  could  not  be  said  to  be  com- 
plete. \Parkey  B. — The  plea  cannot  be  good,  if  the  note 
could  by  any  means  have  been  made  available  at  the  trial. 
At  all  events,  the  plea  should  have  shewn,  that  at  the  time 
of  the  action  brought,  the  note  was  not  properly  stamped. 
Ilie  Stamp  Laws  can  only  be  pleaded  as  agood  bar  in  cases, 
where  the  instrument  cannot  be  restamped.  Aldertan,  B. 
— *There  is  nothing  to  shew  that  the  note  was  not  restamped 
ance  its  alteration,  and  before  action  brought]  If  the  fisu^t 
were  so  it  ought  to  have  been  replied. 

Pabke,  B. — I  am  of  opinion  that  the  rejoinder  is  bad,  it 
includes  two  things,  namely,  the  intention  of  the  parties 
before  the  making  of  the  note,  as  well  as  at  the  time  of 
making  the  note.  Then  with  respect  to  the  replication,  it 
is  clear  that  it  ought  to  shew  that  the  original  instrument 
was  not  a  binding  instrument  before  the  alteration  took 
place.  I  doubt  whether  it  does  that,  but  as  the  plea  is  bad 
it  is  not  necessary  to  give  any  opinion  as  to  the  su£Sciency 
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1846.  of  the  replication.  The  material  words  of  the  plea  ire^ 
BRADi^y  **  without  the  same  being  restampecL"  At  common  law  theplea 
„    *■  would  be  bad.  as  the  alteration  was  made  with  the  consent 

BaADSLEY  ii    »      o 

and  Another,  of  the  parties ;  and  even  after  the  passing  of  the  Stamp  Ads, 
there  might  be  an  agreement  to  alter  a  bill,  and  it  might  be 
restamped.  To  make  the  plea  good,  it  ought  to  appear  that  it 
was  impossible  to  make  an  alteration  in  the  instrument, 
and  that  it  could  not  be  restamped.  Suppose  the  woidi^ 
*^  without  being  restamped,"  are  to  be  considered  as  meuH 
ingy  **  without  being  stamped  with  the  proper  da^;*  then 
the  only  allegation  is,  that  at  the  time  the  alteration  took 
place  the  note  was  not  duly  stamped ;  but  it  mi^t  be 
stamped  at  the  time  of  trial  In  order  to  make  a  good  plea, 
it  ought  at  least  to  have  been  shewn  that  at  the  time  of  plet 
pleaded  the  note  was  not  stamped ;  though  I  do  not  think 
even  that  would  have  done,  as  it  might  be  stamped  before 
the  trial.  The  plea  is,  therefore,  bad,  as  it  does  not  shew 
those  circumstances  under  which  the  note  could  not  be 
restamped. 

Alderson,  B. — It  seems  to  me  that  the  plea  is  bad  " 
the  alteration  were  such  that  it  could  not,  at  commoD  lawii 
be  made  without  rendering  the  instrument  void;  or  if  «oj 
alteration,  after  a  note  was  complete,  would  render  it 
inivalid,  unless  subsequently  stamped,  then  the  plea  wouW 
be  good.  But  if  there  be  any  case  in  which  an  alteration  niay 
be  made  at  common  law,  and  the  instrument  be  still  vaud; 
or  if,  under  any  circumstances,  the  note  can  be  rcstampco* 
then  the  plea  is  bad  If  the  law  were,  as  Mr.  Ow»V 
contends,  it  would  be  a  good  plea  in  an  action  on  an  agree- 
ment, to  plead  that  the  agreement  was  not  stamped  at  tbc 
time  of  making  it  If  the  law  were  that  no  agreement 
could  be  enforced  unless  stamped  at  the  time  it  was  ori- 
ginally made,  the  want  of  a  stamp  might,  perhaps,  be  » 
good  plea ;  but  if  an  agreement  may  be  valid,  although  not 
originally  stamped,  it  cannot  be  any  answer  to  ple«d  tM* 
fiict  This  plea  does  not  shew  that  the  alteration  was 
made  under  circumstances  which  rendered  the  note  inw 
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mlees  restaaiped.     As  to  the   replteation,  it  is  doubtful        1846. 
whether  enough  is  stated  to  shew  that  the  iostrumenty  as     Bradley 
originally  drawn,  did  not  fulfil  the  intention  of  the  parties,     jj^^slky 
An  alteration  may  be  made  for  the  purpose  of  rendering   Md  Another, 
an  instrument  for  the  first  time  available ;  but  if  once  there 
be  an  available  bill^  the  parties  cannot  alter  it  so  as  to 
make  it  another  available   bill.     In  that  view   I  am  not 
satisfied  that  the  replication  afibrds  a  good  answer.     The 
rejoinder  is  clearly  bad,  because  it  puts  in  issue  more  than 
need  be  proved. 

RoLVE,  B. — I  am  of  the  same  opinion.  The  only  diffi- 
culty arises  firom  the  words  of  the  Stamp  Act,  which  says 
Aat  an  unstamped  instrument  shall  not  be  pleaded  or  given 
in  evidence,  or  be  '^available."  But  under  that  provision 
it  was  never  intended  that  the  parties  should  set  up  as  a 
defence  that  which  is  no  answer  at  all.  It  should  have 
appeared  not  only  that  the  instrument  was  unstamped,  but 
that  under  no  circumstances  could  the  note  in  this  case 
have  been  made  available. 

Pt.ATT,  B.,  concurred. 

Judgment  for  Plaintiff. 


Geeve  v.  Goeton.  ^^  f^9?,yH^/g^ 

1  HIS  cause  had  been  set  down  for  trial  in  Middlesex,  A  cause  haying 
and  a  rule  obtained  for  a  special  jury  of  that  county,  when  f^^  ^riai  in 
4e  following  agreement  was  drawn  up  and  signed  by  the  J^^f^^^*' 
attorneys  on  both  sides : — "  We  consent  to  the  record  in  this  obtained  for 

a  special  jury, 
the  parties 
agreed  that  the  Tenue  should  be  changed  to  London,  and  the  cause  tried  by  a  special  jury  there, 
ud  that  all  costs  occasioned  by  that  aTrangement  should  be  costs  in  the  cause.  The  cause  camo 
<n  for  trial  in  London,  and  was  referred  to  arbitration,  the  arbitrator  to  bare  the  same  power  to 
certify  as  a  Judge  at  nisi  prius.  The  award  was  made  on  the  6th  of  August,  and  after  the  first 
^  days  of  the  following  Term,  the  arbitrator  oertifiod  for  a  special  jury :  Hdi^  first,  that  the 
certificate  was  too  late  :  secondly,  that  the  successful  party  was  entitled  to  the  additional  costs 
of  the  special  jury  occasioned  by  the  change  of  venue  from  Middlesex  to  London. 

VOL.  m.  II  D.    &   L. 
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1846.       cause  being  altered,  by  changing  the  venue  from  Sfiddlesex 
^^^^^^     to  London,  and  to  the  same  being  now  entered  in  the 
^  V-  London  list  of  causes,  with  a  view  to  the  cause  being  tried, 

if  possible,  during  the  present  sittings  in  London;  and  we 
consent  to  all  necessary  alterations  consequent  on  such 
change  of  venue  bemg  made  in  the  record,  and  that  joiy 
process  shall  be  issued,  returned,  and  annexed  to  the  record, 
as  if  the  cause  had  been  regularly  set  dovm  and  the  record 
duly  passed  for  the  present  sitting  in  London,  and  that  die 
rule  for  a  special  jury  shall  be  amended  by  directing  the 
same  to  the  sherifis  of  London  instead  of  to  the  sheriff  of 
Middlesex,  and  that  a  special  jury  shall  be  thereupon  som- 
moned  by  the  sheriffs  of  London ;  and  that  in  the  event  of 
such  special  jury  not  being  summoned  by  either  party,  thea 
that  the  cause  shall  be  tried  by  a  common  jury  of  London, 
as  if  no  rule  for  a  special  jury  had  been  obtained  in  the 
action ;  and  unless  the  cause  shall  be  tried,  the  same  shall 
keep  its  place  in  the  Middlesex  cause  list  as  at  present 
entered,  and  that  in  the  event  of  the  cause  not  being  tried 
during  the  present  sittings  in  London,  then  that  the  record 
and  jury  process  shall  be  altered  and  resealed,  so  that  the 
cause  shall  be  brought  on  for  trial  in  Middlesex  in  doe 
course.  And  we  further  consent  that  all  costs  of  and 
occasioned  by  this  arrangement,  shall  be  costs  in  the  cause, 
and  abide  the  event  And  we  further  consent,  that  either 
party  shall  be  at  liberty  to  draw  up  a  Judge's  order  in  the 
above  terms,  dated  26th  June,  1 845.''  The  cause  came  on  f(ff 
trial  at  the  next  sittings  in  London,  before  Pollack,  C.  6., 
and  a  special  jury,  when  a  verdict  was  taken  for  the  plaintiff 
subject  to  a  reference:  the  arbitrator  to  have  the  same 
powers  as  a  Judge  at  nisi  prius,  or  at  Chambers,  and  to 
make  his  award  on  or  before  the  first  day  of  the  then 
next  Michaelmas  Term.  On  the  6th  of  August,  the  arbi- 
trator made  his  award  in  favour  of  the  defendant,  and  after 
the  first  four  days  of  Michaelmas  Term,  application  was 
made  to  the  arbitrator  to  certify  on  the  record  that  the  case 
was  proper  to  be  tried  by  a  special  jury,  which  he 
accordingly  did.     It  appeared  by  the  affidavits,  that  the 
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costs  of  obtaining  the  special  jury  in  London  amounted  to        1846. 
16L,  bat  in  Middlesex  they  would  have  amounted  to  15/. 
only.    The  Master  on  taxation  refused  to  allow  either  of 
those  sums^  on  the  ground  that  the  arbitrator's  certificate 
was  invalid 

Webster  now  moved  for  a  rule  nisi  to  review  the  Master's 
taxation.  Two  objections  were  raised;  first,  that  the 
certificate  was  not  given  immediately  after  the  verdict: 
secondly,  that  the  certificate  was  not  given  until  after  the 
arbitrator's  authority  had  expired.  The  6  Geo.  4,  c  50, 
8, 34,  enacts,  '^  that  the  person  or  party  who  shall  apply  for 
a  special  jury,  shall  pay  the  fees  for  striking  such  jury,  and 
all  the  expenses  occasioned  by  the  trial  of  the  cause  by  the 
same,  and  shall  not  have  any  further  or  other  allowance  for 
the  same,  upon  taxation  of  costs,  than  such  person  or  party 
would  be  entitled  unto  in  case  the  cause  had  been  tried  by 
a  common  jury ;  unless  the  Judge  before  whom  the  cause  is 
tried  shall,  immediately  after  the  verdict,  certify,  under  his 
hand,  upon  the  back  of  the  record,  that  the  same  was  a  cause 
proper  to  be  tried  by  a  special  jury."  There  are  several 
authorities  to  shew  that  the  word  ^immediately"  means 
within  a  reason^le  time;  Chrutie  v.  Richardson  (a). 
[Pollock,  C.  B.— In  Waggett\.  Shaw{b),  Lord  EUenborough 
refused  to  certify  on  the  following  morning.]  That  case 
most  be  considered  as  overruled  by  Page  v.  Pearce{c\  and 
Tkongwm  v.  Gibson  (d).  In  this  case  a  verdict  having  been 
taken  for  the  plaintifiP,  the  defendant  could  have  no  oppor* 
tuiiity  of  applying  for  the  costs  of  the  special  jury  until  after 
(he  making  of  the  award.  It  is  ftirther  objected,  that  the 
arbitrator  did  not  certify  until  after  his  authority  had 
ex{riied ;  but  though  an  arbitrator  cannot  make  an  alteration 
in  his  award,  yet  he  may  do  any  act  for  the  purpose  of 

iT  (o)  10  M.  &  W.  688  J  S.  C.      &  W.  677. 
2  Dowl.  503,  N.  S.  ^{d)  9  Dowl.  717 ;  S.  C.  8  M. 

{b)  3  Caxnpb.  316.  &  W.  281. 

Ac)  9  Dowl.  815;  S.  C.  8  M. 

I  I  2 
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1846.       carrying  it  into  eflfect     [Pollock,  C.  B.— Not  if  the  parties 
Oeeve      neglect  to  call  his  attention  to  it  until  after  his  authority 
^,  ••  has  expired.     Parke,  B. — Surely  it  was  intended  that  the 

arbitrator  should  make  his  award  once  for  all:  he  oug^t  to 
have  included  the  costs  of  the  special  jury  in  the  award.] 
At  all  events  the  defendant  is  entitled  to  the  diffsrence 
between  the  cost  of  the  special  jury  in  London  and  that  in 
Middlesex.  [Pollock,  C.  B. — ^The  Master  should  consider 
what  would  have  been  the  amount  of  costs  if  the  cause  had 
been  tried  in  Middlesex,  and  then  calculate  the  groas 
amount  of  costs  actually  incurred  in  Middlesex  and  London 
and  deducting  the  one  from  the  other,  the  balance  would 
be  the  costs  in  the  cause.] 

JE.  V,  WUliatM  shewed  cause  in  the  first  instance.  The 
view  taken  by  the  Master  was,  that  all  costs  occasioned  bj 
the  arrangement  should  be  costs  in  the  cause ;  therefore, 
the  defendant's  right  to  the  costs  of  the  special  juries  would 
depend  upon  whether  or  not  the  arbitrator  certified.  He 
case  resembles  that  of  a  remanet  by  consent,  where  the 
parties  agree  that  costs  incurred  at  the  assizes  shall  abide 
the  event.  For  the  purpose  of  this  arrangement  it  must  be 
taken  that  the  arbitrator  has  disallowed  the  costs  of  the 
special  juries. 

Webster*  The  case  of  a  remanet  by  consent  does  not 
apply,  for  here  there  is  a  change  of  venue  under  special 
circumstances,  and  an  amendment  of  the  record  and  jury 
process. 

Parke,  B. — The  meaning  of  the  agreement  is,  that  all 
useless  expenses  incurred  by  the  change  of  venue,  whether 
relating  to  the  change  of  venue  or  not,  are  to  depend  upon 
the  verdict.  The  efiect  of  Mr.  Williams*  ailment  is  to 
divide  the  agreement  into  two  parts,  namely,  that  all  costs 
except  those  of  the  special  jury  are  to  abide  the  event,  and 
the  costs  of  the  special  jury  are  to  abide  the  certificate  of 
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the  arbitrator.  If  the  parties  meant  that,  they  should  have  lSi6. 
80  specified  it  The  agreement  clearly  means  that  all  costs 
are  to  abide  one  event,  which  is  to  determine  both.  The 
result  is,  that  the  defendant  is  entitled  to  the  additional 
costs  of  the  special  jury,  which  were  occasioned  by  the 
change  of  venue  from  Middlesex  to  London ;  and  as  the 
Master  was  wrong  in  disallowing  those  costs,  a  rule  must 
be  granted. 

Platt,  B. — ^Without  some  provision  in  respect  of  the 
fruitless  costs,  the  Master  would  not  have  been  justified  in 
allowing  them.  It  was,  therefore,  reasonable  that  the  parties 
should  ascertain  upon  whom  they  were  to  fall.  They  agree 
that  the  costs  occasioned  by  the  change  of  venue  should  be 
paid  by  the  party  who  failed,  and  that  the  arbitrator  should 
have  the  same  power  to  certify  as  a  Judge  at  nisi  prius.  It 
seems  to  me  that  the  Master  has  taken  a  wrong  view  of  the 
agreement,  and  that  there  must  be  a  rule  absolute. 

Rule  absolute. 


Dixon  v.  Ouphant.  y^.A^-M^f^/^^- 

iN  the  early  part  of  the  Term,  the  defendant  moved  the  A  role  nm 
Court  for  a  rule  nisi  for  an  attachment  against  the  plaintiff  meDt  for  non- 
for  the  non-payment  of  costs,  pursuant  to  a  rule  of  this  ^^having 
Court,  and  the  Master's  allocatur  thereon.     The  Court  been  refused, 

on  account  of 

refused  the  rule  on  the  ground  of  defective  service ;  but  defectife  ter- 

1  •  •  rt»      •        f  .  Tice:  Held, 

leaTe  was  given  to  move  again  on  effectmg  better  service,  tbat  the  appU- 
A  rule  nisi  was  subsequently  granted  upon  affidavit  of  due  ^^^^* 
sendee  and  a  firesh  demand  of  the  cost&  ^^  a  ftwh 

demand  and 
duo  sernce. 

Pearson  shewed  cause,  and  objected  that  the  same  motion 
could  not  be  renewed  with  amended  materials.     In  Levi  v. 
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1846.        Coyle  (a),  where  a  defendant  applied  to  the  Court  to  set 
Dixon       &s^de  a  warrant  of  attorney,  judgment,  and  ezecutioD^  on 
*•  the  ground  of  usury,  but  the  rule  was  discharged  upon  in 

objection  that  the  applicant  did  not  produce  aYcrified  copj 
of  the  instrument;  it  was  held  incompetent  for  him  to  cone 
to  the  Court  a  second  time  with  a  like  motion  upon  the 
same  materials,  with  the  addition  only  of  an  affiikvit 
verifying  the  warrant  of  attorney.  So  in  Ex  parU  Hadf 
ham  (3),  where  it  was  sought  to  enforce  an  undertaking,  to 
which  there  was  an  attesting  witness,  and  the  rule  vu 
discharged  for  want  of  an  affidavit  by  him,  it  was  held  thit 
the  application  could  not  be  renewed. 

OUphantf  who  appeared  to  support  the  rule,  was  not 
called  upoiL 

Pollock,  C.  6. — There  is  no  weight  in  the  objection. 
The  cases  cited  are  those  in  which  the  same  questions  were 
brought  before  the  Court  on  amended  materials ;  but  in  the 
present  case  there  has  been  a  fresh  demand,  and  a  new 
contempt  after  proper  service. 

Pabke,  B.,  Aldebson,  B.,  and  Rolfe,  B.,  concurred. 

Cause  was  then  shewn  upon  the  merits,  and  the  rule 
made 

Absolute. 

yia)  2  Dowl.  933,  N.  S.  •^(*)  1  DowL  7OT,  N.  S. 
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1846. 

PiBRFoiNT  V.  Brewer.  J''^    7^ 

IHIS  cause  had  been  removed  by  certiorari  fipom  the  Buimaj 
Lord  Mayor's  Court.  '^^^ 

■hare  in  a 
railway  com- 

Hendersan  appeared  to  justify  bail     The  qualification  pany » •ctnal 
was  in  respect  of  shares  in  certain  Railway  Companies  in 
actual  operation. 

Morris  opposed  the  bfdl^  and  objected  that  railway  shares 
could  not  be  considered  in  the  light  of  property ;  at  the 
best  they  were  of  a  fluctuating  nature,  and  might  prove 
totally  worthless. 

Aldebson,  B. — They  are  surely  property.  Money  itself 
is  fluctuating  in  its  nature,  as  shifting  from  one  person  to 
another. 

Per  Curiam. 

Bail  allowed. 


Abbott  v.  Richards. 
A  SHERIFF  having  seized  certain  goods  under  a  writ  of  Atheriffhanng 

fieri  facias,  the  present  plaintiff  set  up  a  claim  to  the  goods.  ^Jf under  the 

The  sheriff  applied  for  relief  under  the  Interpleader  Act,  and  Interpleader 

it  was  ordered  that  the  goods  should  be  sold,  and  the  money  directed  the 

paid  into  Court,  to  abide  the  event  of  an  issue  between  the  Soid/and  the 

daimant  and  the  execution  creditors.    The  issue  was  tried,  "^  ^^q^** 

and  a  verdict  found  for  the  claimant,  who  then  brought  the  to  abide  the 

erent  of  an 

present  acdon  against  the  sheriff  for  breaking  and  entering  issue  between 
the  plamtiff's  dwelling-house,  and  seizing  and  taking  his  and  execution 
goods,  and  converting  and  disposing  of  the  same  to  his  ^^j^*^;^ 

found  for  the 
^niat,  be  then   brought  an  action  against  the  sheriff  for  breaking  and  entering  his 
mUiaff-hoose,  and  aeixing  and  oonTertiDg  bis  goods.    The  Court  ordered  that  so  much  of 
we  dedarstioii  as  charged  the  defendant  with  seising  and  conTeiting  the  goods*  should  be 
MnKkont 
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181C;        own  use.     The  writ  issued  on  the  3rd  of  October,  and  oq 
Abbott^     ^^^  ^'^*  ^^  appearance  was  entered :  the  declaration  was 
^'  delivered  on  the  20th  of  November,  and  on  the  28th9  the 

defendant  took  out  a  summons  for  time  to  plead,  and 
obtained  ten  days'  time.  Afterwards  a  summons  was  taken 
out,  and  an  order  made  to  stay  all  proceedings  until  the 
fifth  day  of  Term ;  when  a  rule  was  obtained,  calling  on  the 
plaintiff  to  shew  cause  why  so  much  of  the  dedaratioo  as 
charged  the  defendant  with  **  seizing  and  taking  the  goods 
of  the  plaintiff,  and  converting  and  disposing  of  the  same 
to  his  own  use,**  should  not  be  struck  out. 

Humfrey  and  Hance  shewed  cause.  First,  the  application 
is  too  late.  \PoUochy  C.  B. — I  am  not  aware  that  there  is 
any  such  rule  in  cases  of  this  sort,  which  is  not  one  of 
irregularity.  Where  the  sheriff  has  obtained  an  order 
under  the  Interpleader  Act,  the  Court  may  give  effect  to 
it  at  any  time.  AldersoUy  B. — The  question  is,  whether  a 
party  should  be  at  liberty  to  chaise  the  sheriff  with  an  act 
done  under  the  authority  of  the  Court?  The  seizure  of  the 
goods  is  distinguishable  from  the  breaking  and  entering 
the  dwelling-house.  The  Interpleader  Act  intended  to 
leave  the  question  as  to  the  seizure  of  the  goods  to  be 
decided  by  the  Judge.]  All  that  the  Judge  does  is  to 
direct  an  issue  as  to  the  property  in  the  goods.  [PoUockt 
C  B. — If  the  plaintiff  goes  for  an  injury  beyond  the  mere 
taking  of  the  goods,  that  fact  should  have  been  represented 
to  the  Judge  as  a  ground  for  his  not  interfering.  Aldencn^  B. 
— For  breaking  and  entering  his  house,  the  plaintiff  is 
entitled  to  an  action ;  but  where  the  goods  seized  have  been 
ordered  by  the  Court  to  be  sold,  the  owner  ought  not  to 
be  at  liberty  to  bring  an  action;  or  what  is  the  use  of  pro- 
tecting the  sheriff?]  In  that  case,  the  plaintiff  would 
sustain  a  serious  injury,  without  having  any  remedy :  the 
goods  might  sell  for  less  than  their  value.  A  special 
damage  might  result  from  the  mere  act  of  seizure.  [PoUock^ 
C.  B. — Upon  a  suggestion  of  special  damage,  the  Judlge 
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would  decline  to  interfere.  Rolfe,  B. — If  there  be  any  1846. 
question  beyond  the  mere  seizure  of  the  goods,  I  think  the  abbott 
statute  gives  the  Judge  no  power:  the  words  are  *^that  ^• 

when  any  such  claim  shall  be  made  to  any  goods  or 
chattels  taken  or  intended  to  be  taken  in  execution." 
Aldenon^  B. — Possibly  the  Judge  might  have  power  to 
direct  two  issues,  the  one  to  determine  the  right  to  the 
goods,  the  other  to  determine  the  damages  sustained  by  the 
seizure.] 

Gray,  who  appeared  to  support  the  rule,  was  not  called 

upoD. 

Pollock,  C.  B« — The  rule  must  be  absolute.  Although 
it  may  be  a  hardship  to  have  goods  seized  and  sold,  yet  it 
seems  to  me  that  the  question  ought  to  be  brought  before 
the  Judge  when  he  makes  the  order.  In  the  present  case, 
I  have  looked  into  the  affidavits  for  the  purpose  of  seeing 
if  there  were  any  suggestion  of  special  damage,  but  I  find 
none;  and  the  only  matter  before  the  Judge,  was,  as  to  the 
property  in  the  goods,  upon  which  he  directed  an  issue. 
The  sale  of  the  goods  appeared  to  be  the  proper  mode  of 
dealing  with  the  matter,  though  it  may  be  there  b  some 
doubt  as  to  the  authority  of  the  Judge  in  thus  proceeding 
without  consent.  In  my  opinion,  the  Judge  may  do  what- 
ever  appears  to  him  right,  proper,  and  equitable  under  the 
circumstances.  Since,  therefore,  the  goods  were  sold  under 
the  authority  and  direction  of  the  Judge,  it  would  be  very 
UDJost  towards  the  sheriff  to  make  him  responsible  for  that 
which  is  the  act  of  the  Court  The  sheriff  ought  only  to 
be  responsible  for  the  value  of  the  goods  sold.  It  is  alleged 
that  the  plaintiff  has  sustained  damage  by  the  sale  of  the 
P^ods.  If  that  be  so,  the  fact  should  have  been  brought 
distinctly  and  substantively  before  the  Judge  at  the  time 
ue  made  the  order.  We  cannot  protect  the  sheriff  as  to 
the  trespass  in  breaking  and  entering  the  plaintiff's  house; 
but  with  respect  to  the  goods  sold,  it  would  be  an  opprobrium 
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1846.        to  the  law  to  allow  the  plaintiff  to  go  on  and  recover 
^^^^    damages.     The  rule  must  be  absolute  od  payment  of  costs. 


9. 
BiCBAAIM. 


Aldebson,  B. — In  order  to  decide  this  question,  we 
must  see  what  the  Interpleader  Act  says.  It  begins  widi 
the  mode  of  relief  for  persons  who  ordinarily  interplead; 
and  they  are  to  come  into  Court  and  make  an  affidavit  thst 
they  do  not  claim  any  interest  in  the  subject-matter  of  the 
suit,  but  are  "ready  to  bring  into  Court,  ortopay  ordi^we 
of  the  subject-matter  of  the  action  in  such  manneras  the  Court 
or  any  Judge  thereof  may  order  or  direct*"  Then,uponbriQg- 
ing  the  subject-matter  of  the  action  into  Court,  to  be  disposed 
of  as  the  Court  or  Judge  shall  direct,  the  Court  or  Judge  are 
to  make  such  order  as  shall  be  just  and  reasonable.  Upoo 
referring  to  the  sixth  section,  we  see  what  is  to  be  done  m 

• 

the  case  of  sherifis ;  precisely  the  same  thing — "  to  exercise 
for  the  adjustment  of  such  claims,  aad  the  relief  and  pro- 
tection of  the  sheriff  or  other  officer,  all  or  any  of  the  powen 
and  authorities  hereinbefore  contained."  The  consequence 
is,  that  the  Court  or  Judge  has  jurisdiction  over  the  subject 
matter  brought  into  Court,  which  consists  of  the  goods  seised, 
and  they  are  to  dispose  of  that  in  such  amanner  as  under  au 
the  circumstances  shall  be  just  and  reasonable.  The  Goortor 
Judge  is  vested  with  a  discretion  over  the  matter  which  ne 
sheriff  brings  before  them,  which  is,  that  the  sheriff  has  seised 
certain  goods,  which  are  still  in  his  possession  and  dis- 
position ;  and  the  Court  or  Judge  are  to  make  soch  so 
order  as  under  all  the  circumstances  shall  be  just  sixl 
reasonable.  That  is  the  discretion  which  they  are  to 
exercise ;  and,  if  in  the  exercise  of  that  discredon  tbej 
direct  the  sheriff  to  sell  the  goods,  it  would  be  msxiksttj 
improper  to  allow  the  sheriff  to  be  responsible,  because  be 
has  sold  the  goods  under  the  order  and  authority  of  |be 
Court.  If  we  were  to  permit  a  party  to  bring  an  aclM* 
against  a  sheriff  for  obeying  an  order  of  the  Court,  ^ 
should  be  doing  a  grievous  injustice  to  an  officer  of  tw 
Court  All  that  the  Court  now  propose  to  do  is  to  pwbibrt 
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the  plaintiff  from  reoovering  damages  in  respect  of  the  sale        1846. 

of  the  goods ;  inasmach  as  when  the  matter  was  before  the       amott 

Judge,  he  viewed  all  the  circumstances  of  the  case,  and     ^    *• 
,     .  .  ,  .  Rmhaiubs. 

the  injury,  if  there  be  any  to  the  plaintiff,  is,  at  all  events, 

not  one  for  which  the  sheriff  shonld  be  responsible.     It 

may  be  that  the  party  has  sustained  some  injury,  and  no 

doubt  it  is  very  hard  to  have  goods  wrongfully  seized  and 

flold,  bat  that  matter  should  have  been  submitted  to  the 

Ju^e. 

BoLFE,  B. — I  am  of  the  same  opinion.  I  have  some 
doubt  whether  the  role  goes  fiur  enough.  I  question 
whether  the  L^islature  meant  that  the  parties  should 
interplead,  except  in  cases  where  the .  interpleader  would 
dispose  of  evesy  thing.  The  Judge  exercises  his  discretion 
as  to  whether  diere  shaU  be  an  interpleader  or  not:  it  is 
enough  to  sogggest  to  the  Judge  that  there  may  be  a  case  of 
hardship,  and  if  the  Judge  sees  that  there  really  is  a  ques- 
tion which  would  not  be  decided  by  saying  **  do  the  goods 
belong  to  A.  or  to  B«,"  I  doubt  very  much  if  the  Judge 
has  any  jurisdiction.  But  to  say  that  after  the  Judge  has 
exercised  his  discretion,  and  made  an  order,  the  sheriff  is 
to  be  open  to  another  action,  seems  to  me  perfectly 
preposterous. 

Rule  absolute. 


Symbs  v.  Pbosseb.  y/;,  /A  f?inK/^. 

JjALL  shewed  cause  against  a  rule  for  setting  aside  a  Where  a 
judgment  and  writ  of  fieri  &cias  for  irregularity.     He  wasdeMnbed 
objected  that  the  affidavits  upon  which  the  rule  had  been  ^p^^^k^C. 
obtained  were  improperly  intituled.     In  the  writ  of  sum-  ^^j^'".  •" 
mons,  the  parties  were  described  as  Henry  Symes  and  sapponofaii 

•pplicatioD  to 
teC  aside  the 
judgment  for   irregularity,  entitled  *<  Henry  Symes   v.    Frederick  Coubton    ProMer,"   is 
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1846.  ^<  Frederick  C.  Proeser ;"  whereas  the  affidayita  id  support 
of  the  application  were  entitled  ^*  Henry  Sjmes  and 
Frederick  Coukton  Prosser."  Where  an  action  had  been 
brought  against  a  defendant  by  the  initial  of  his  Christian 
name  ^'  W."  and  had  proceeded  to  execution  so  endtled,  it 
was  held  that  an  affidavit  in  support  of  an  attacbmem 
against  the  sheriff  for  not  returning  the  fieri  ftdas  oodd 
not  be  readj  because  it  described  the  defendant  by  Ui 
Christian  name  of  *^  William  ;**  Regina  v.  Sktriff  {f 
Surrey  (a).  So  where  an  affidavit  was  entitled  ''  Geo. 
Shrimpton  o.  Wm.  Carter  the  elder,  sued  as  William 
Carter,"  the  action  being  by  **  George  Shrimpton  a  William 
Carter,"  it  was  held  that  the  affidavit  could  not  be  read; 
Shrimpton  v.  Carter  (ft). 

Grayy  in  support  of  the  rule,  submitted  that  it  sufficiently 
appeared  that  the  defendant  made  the  affidavit 

The  Court  were  of  opinion  that  the  affidavits  were  not 
entided  in  the  cause ;  but  upon  an  intimation  that  they 
might  perhaps  allow  them  to  be  resworn,  the  objectioD 
waived,  and  cause  was  shewn  upon  the  merits. 

y  (a)  8  Dowl.  611.  ^{h)  3  Dowl.  648. 


y^  /^.QnYfrSo  Attobnbt  Grmbral  r.  Bovbt. 

In  an  informa-  J.  HIS  was  an  information  filed  by  The  Attorney  General 

Attorney  on  behalf  of  her  Majesty's  Customs,  to  recover  penaldes  for 

tbe'oDBtom?'  Causing  to  be  entered  for  drawback  certain  wine  alleged  to 

Act,  the  Court  have  been  of  less  value  than  the  amount  of  such  drawbaii. 

baa  no  power 

to  direct  a  The  defendant  pleaded  not  guilty,  upon  which  issue  was 

commission         .   .       , 

for  the  exa.       joined. 

mination  of  a 

witness  abroad 

on  behalf  of  the  defendant ;  nor  will  the  Court  postpone  the  trial  for  the  purpoee  of  eonpsUiia 

the  Crown  to  consent  to  such  oommission. 
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Oreenwaody  in  Michaelmas  Term,  moved  on  behalf  of  the 
defendant,  for  a  rale  to  shew  cause  why  a  commission 
Aoald  not  be  issued  out  of  and  under  the  seal  of  this 
Court,  for  the  examination  upon  interrc^atories  of  Louis 
Clen^  of  Fleurier,  in  the  canton  of  Neufchatel,  in  Switzer- 
land, a  material  and  necessary  witness  on  behalf  of  the 
defendant,  and  why  such  examination,  when  so  taken, 
should  not  be  read  as  evidence  on  the  trial  of  this  cause. 
The  affidavit  in  support  of  the  japplication,  which  was  made 
bj  the  clerk  of  the  defendant's  attorney,  stated  that  **  Louis 
Ckrc,  of  Fleurier,  in  the  canton  of  Neufchatel,  in  Switzer- 
laod,  is  a  necessary  and  material  witness  for  the  defendant 
oa  this  information,  as  this  deponent  is  advised  and  verily 
believes,  and  that  the  defendant  cannot  safely  proceed  to 
trial  of  the  said  information  without  the  evidence  of  the 
said  Louis  Clerc:  that  deponent  is  advised  and  verily 
believes  that  the  defendant  will  be  enabled  to  prove  upon 
the  trial  of  this  information,  by  the  evidence  of  the  said 
Louis  Clerc,  if  a  writ  of  commission  for  the  examination  of 
the  said  Louis  Clerc  at  Fleurier  be  permitted  to  issue,  by 
whom  the  said  quantity  of  wine  to  which  this  information 
telates  was  caused  to  be  entered  for  drawback,  and  con- 
clusively to  establish  that  the  same  was  not  caused  to  be 
entered  for  drawback  by  the  defendant  as  alleged  in  this 
information."  It  then  alleged  that  Louis  Clerc  was  not 
likely  to  be  in  this  country  until  after  the  trial ;  that  there 
was  no  intention  to  create  delay ;  and  that  the  defendant 
had  a  good  defence  upon  the  merits.  Upon  the  suggestion 
of  the  Court,  The  Attorney  General  consented  to  a  rule 
nisi,  against  which 
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The  Attorney  Crenercdy  The  Solicitor  General,  Jerms,  and 
/.  WUde,  shewed  cause.  The  consent  to  the  rule  nisi  was 
given  in  order  that  the  matter  might  be  discussed  in  Court, 
but  the  law  officers  of  the  Crown  feel  bound  to  resist  the 
application.  There  would  be  great  difficulty  in  convicting 
persons  of  fraud  upon  the  Customs,  if  commissions  were 
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1846.  allowed  to  issue  for  the  examination  of  witnesses.  In  the 
present  case,  the  party  proposed  to  be  examined  ss  a  wit* 
nesB  claimed  the  wine  which  was  condemned^  and  it  is 
intended  to  proceed  t^tnst  him  (with  othess)  fior  the 
penalties.  The  ends  of  justice  require  a  viva  voce  exanu- 
nation  and  cross-examination  of  the  witnesses.  The  affidavit 
is  unsatisfactory :  it  is  made  by  the  attorney^  deik,  who 
only  states  that  he  believes  that  Louis  Clerc  will  be  able  to 
prove  by  whom  the  wine  was  entered  for  drawback.  Thoe 
is  no  affidavit  of  the  defendant  The  application  is  founded 
on  the  1  Wm*  4,  c.  22,  the  first  section  of  whidi  extendi 
the  provisions  of  the  13  Geo.  3,  c  63,  so  fiur  as  they  rdate 
to  the  examination  of  witnesses  in  India,  to  all  the  fbreiga 
possessions  of  the  Crown,  and  "  to  all  actions  dependiDg 
in  any  of  his  Majesty's  Courts  of  law  at  Westminster,  in 
what  place  or  county  soever  the  cause  of  action  may  have 
arisen,  and  whether  the  same  may  have  arisen  within  the 
jurisdiction  of  the  Court  to  the  Judges  whereof  the  writ 
or  commission  may  be  directed,  or  elsewhere,  when  it  Bhall 
appear  that  the  examination  of  vritnesses  under  a  writ  or 
commission  issued  in  pursuance  of  the  authority  hereby 
given  will  be  necessary  or  conducive  to  the  due  administra^ 
tion  of  justice  in  the  matter  wherein  such  writ  shall  be 
applied  for.**  The  case  of  Laragoity  v.  The  Attameg 
General  (a),  is  relied  on  in  support  of  the  rule,  but  in  that 
case  (which  was  a  quesdon  arising  out  of  the  seizure  of  s 
vessel  by  the  officers  of  the  customs,  charged  with  having 
been  found  armed  for  resistance  whilst  belonging  wholly  or 
in  part  to  a  British  subject,  and  with  other  breaches  of  the 
navigation  laws,)  there  had  been  a  previous  motion  (b)  for  a 
commission  to  examine  witnesses  at  Corunna.  It  was  oiged 
that  the  Court  had  power  to  issue  the  commission  under 
the  Navigation  Act,  13  &  14  Car.  2,  c  11,  the  29th  section 
of  which  enacted,  '^  that  in  case  the  seizure  or  information 


(a)  2  Price,  172. 

{b)  ne  Attorney  General  v.  LaragoUy,  2  Price,  166. 
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shall  be  made  opon  any  daase  or  thing  contained  in  the  1B46. 
late  act»  intituled  'An  Act  for  the  encouragement  and  attowkx 
iDcrearing  of  Shipping  and  Navigation,'  that  then  the  de-  Gkvual 
fendant  or  defendants  abaU,  on  his  or  their  request,  have  Boybt. 
a  cwnmiaBJon  out  of  the  High  Court  of  Chancery  to 
eamine  witneaaes  beyond  the  seas,'*  &c.  But  it  appearing 
that  the  information  chaiged  offences  against  other  acta,  the 
Conit  said  that  ''it  would  be  departing  fiom  the  common 
mage  of  the  Court  to  grant  the  application.  Such  motions 
might  in  future  be  made  in  every  caae,  on  a  suggestion  that 
material  witnesses  resided  abroad." — **  The  Crown  has,  in 
all  caaea,  a  right  to  a  viv&  voce  examination  of  a  defendant's 
witneaaes.  There  ia,  indeed,  a  case  in  Bunbury  of  a 
cooimiasion  having  been  granted  by  this  Court,  but  that 
waa  made  on  the  Navigation  Act."  That  rule  was  dis- 
duofged,  and  the  defendant  then  filed  a  bill  on  the  equity 
side  of  the  Court,  and  obtained  a  commission  to  examine 
the  witnesses  at  Corunna.  Whether  or  not  the  equity 
jurisdiction  of  this  Court  in  matters  of  revenue  be  or  be  not 
abdiahed,  it  is  not  necessary  now  to  discuss;  but  it  will  be 
fimnd  that  all  the  cases  in  which  commissions  have  issued 
to  examine  witnesses  abroad  are  those  in  which  bills  have 
been  filed.  Regina  v.  Wood  (a)  is  an  express  authority 
agabst  thia  application.  There  it  was  held,  that  in  an 
action  at  the  suit  of  the  Crown,  the  Court  has  no  power  to 
issae  a  mandamus  for  the  examination  of  witnesses  in  India. 
The  case  of  Jenkins  qui  tarn  v.  Lanoood  (A),  will  probably 
be  relied  on  by  the  other  side.  That  was  a  motion  under 
the  13  &  14  Car.  2,  c.  11,  s.  29,  which  enables  a  commis- 
sion "to  issue  out  of  the  High  Court  of  Chancery,"  and  it 
was  agreed  **  that  this  being  a  remedial  law,  though  it 
mentions  only  one  instance,  yet  it  shall  extend  to  others 
within  the  same  equity."  "  The  Lord  Chief  Baron  Bury 
and  Baron  Jhrice  were  of  opinion  that  such  commission 
should  go^  not  upon  the  act  of  Parliament,  but  by  virtue  of 

/(a)  7  M.  &  W.  671 ;  S.  C.  9  Dowl.  310. 
(6)  Bunb.  13. 
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their  original  jurisdiction ;  Baron  F&rteteue  Aland^  that  it 
might  go  even  upon  the  statute.  Baron  Mountaffue  dissenttng 
in  both."  In  that  case  the  action  was  not  at  the  suit  of  the 
Crown,  but  between  subject  and  subject,  the  plaintiff  soiog 
qui  tain  by  permission  of  7%e  Attorney  General.  Now,  all 
revenue  proceedings  are  in  the  nature  of  a  criminal  vAit- 
mation  by  The  Attorney  General  as  informant,  and  die 
Crown  is  a  par^  on  the  record  (a).  Besides,  that  case  was 
much  pressed  upon  the  Court  in  The  Attorney  Oenend  t. 
Laroffoity  (ft),  but  was  not  admitted  as  an  authority  {e). 


Greenwoody  in  support  of  the  rule.  This  ^ptioatkm 
does  not  rest  solely  upon  the  statute,  but  also  on  the 
original  jurisdiction  of  the  Court.  The  question  was  in 
fact  disposed  of  in  the  case  of  The  Attomof  General  t. 
Reitly  {d).  That  was  an  information  by  The  Attamni 
General  for  a  breach  of  the  revenue  laws,  and  the  Court 
granted  a  rule  to  examine  a  witness  for  the  Crown  before 
the  Queen's  remembrancer,  but  refused  to  order  that  the 
examination  should  be  received  in  evidence  at  the  trial 
There  is  no  ground  for  any  distinction  in  this  re^Mct 
between  the  Crown  and  subject ;  and  if  the  Court  has 
power  to  order  an  examination  before  the  remembrancer 
in  this  country,  it  may  also  order  an  examination  abroai 
In  Regina  v.  Wood  (e),  the  aif^ment  on  behalf  of  the 
Crown  waiB,  that  the  suit  was  a  civil  and  not  a  crimiiial 
proceeding,  and  that  the  only  course  was  to  file  a  bill  in 
equity.  In  The  Attorney  General  v.  Reilly  it  was  oontended, 


(a)  6  Geo.  4,  c.  lOS,  a.  100. 

(b)  2  Price,  166. 

(e)  Mr.  Jervii  mentioned,  that 
when  The  Attorney  Oeneral  v. 
Wood  was  argued,  he  had  taken 
from  the  registrar's  book  two 
cases,  one  of  which  occurred  in 
the  year  1816,  in  which  a  com- 
mission was  granted  in  equity  on 
a  bill  filed  for  the  purpose  of 
having  a  commission ;  the  other 


waa  The  King  v.  Arthtr,  whcrs 
witnesses  were  examined  hdott 
the  remembrancer,  but  the  depo> 
sitions  were  objected  to,  and  sub- 
sequently rejected,  on  the  ground 
that  the  Court  had  no  power. 

(d)  Ante,  vol.  2,  p.  690$  S.  C. 
13  M.  &  W.  676.  -^ 

(c)  9  DowL  310;  S.  C.  7  M. 
&  W.  671.  '^ 
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en  tlie  part  of  the  Crown,  that  this  Court  has  a  pecuKar  1846. 
equitable  jurisdiction  arising  from  the  right  of  the  Crown  attorney 
to  coUect  its  revenue,  and  that  such  juriadicticm  might  be  General 
exercised  on  motion  without  bill  In  the  present  case  it  is  Botbx. 
again  uiged  that  the  application  must  be  by  bill.  In  The 
Attorney  General  v.  Laragmty^  where  the  application  was 
by  motion,  no  authority  was  cited  except  the<»se  oi  Jenkins 
qoi  tam  v.  Larwood  (a) ;  but  on  die  subsequent  application, 
irhere  the  proceeding  was  by  bill,  the  Court  desired  that 
tke  precedents  on  the  point  which  might  be  found  among 
the  records  of  this  Court,  and  of  the  Court  of  Chancery^ 
might  be  brought  before  them.  They  are  to  be  found  in 
t  Price,  178,  and  amongst  them  is  a  case  of  Butts  v.  Hart, 
in  which  the  commission  was  granted,  upon  the  motion  of 
counsel,  for  the  defendant.  -  There  is  no  doubt  that  if  the 
same  authorities  had  been  before  the  Court  on  the  previous 
application,  they  would  have  granted  the  rule.  In  Lara- 
gaisty  y.  TThe  Attorney  General  (ft),  Thampeon,  C.  B«,  in  deliver- 
ing the  judgment  of  the  Court,  says,  '*  the  authority  of  this 
Court  to  grant  commissions  in  such  cases,  is  founded  on  its 
general  jurisdiction  at  common  law,  and  Is  not  derived 
under  any  particular  statute ;  and  it  acts  on  the  necessity  of 
its  interference,  to  afford  a  defendant  aid  in  trials  at  law.'' 
In  The  Attorney  General  v.  ReiOy,  Parke,  B.,  observes, 
''from  the  case  oi  Jenkins  v.  Lartoood,  it  would  seem  that 
the  Court  exercised  the  power  under  its  revenue  jurisdic* 
tion ;  for  the  application  was  made  by  motion ;  if  it  had  been 
within  the  equitable  jurisdiction,  it  would  have  been  by 
bill  filed."  Besides,  in  this  case  the  informer  seeks  to  have 
half  the  penalty,  and  it  is  in  substance  an  action  between 
subject  and  subject.  As  this  is  not  a  proceeding  in  equity, 
it  is  not  necessary  to  discuss  the  question  whether  or  not 
the  equity  jurisdiction  of  this  Court  is  abolbhed  in  matters 
of  revenue.  The  various  jurisdictions  of  the  Court  are 
&lly  stated  in  Cam.  Dig.  tit  "  Courts,"*  (D  1),  (D  2>     It 

(a)  Bunb.  13.  (ft)  2  Price,  172. 

VOL.  in.  K  K  D.   &  L. 
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is  submitted  that  the  Court  has  the  same  authority  to  direct 
a  commission  in  cases  between  the  Crown  and  a  subject, 
as  it  has  between  subject  and  subject. 

The  Attcmey  General  in  reply.  This  Court,  as  a  Court 
of  common  law,  has  no  greater  authority  to  issue  a  com- 
mission for  the  examination  of  witnesses  than  any  other 
Court  in  Westminster  Hall.  If  such  a  jurisdiction  pre* 
viously  existed,  there  would  have  been  no  necessity  for  die 
provisions  of  the  1  Wm.  4,  c.  22.  The  power,  if  it  exist  at 
all,  must  arise  from  the  equitable  jurisdiction  of  the  Court; 
and  assuming  that  such  jurisdiction  still  remains  in  matterB 
of  revenue,  it  is  enough  to  say,  that  the  proper  course  has 
not  been  pursued,  to  enable  the  Court  to  exercise  it  The 
cases  referred  to  in  Laragcity  v.  The  Attorney  Creneral{a)  are 
either  motions  under  the  Navigation  Act,  or  proceedii^ 
by  bill.  [Parke,  B.— There  is  the  case  of  Idle  v.  Wai- 
dome  (&),  where  the  Court  ordered: — ^^the  trial  pot  off» 
on  payment  of  costs,  and  the  plaintiff  at  liberty  to  eiamine 
his  witnesses,  giving  the  defendant  a  note  before,  of  bis 
witnessea"]  That  was  on  the  16th  of  June,  1724,  and  might 
have  been  in  Term.  [Aldersan,  B.— In  those  days  this 
Court  sat  in  equity  three  days  in  each  Term.  Pttrke^  B.— 
There  is  another  case  of  Longman  qui  tarn  v.  KemUe  {e\ 
where  it  was  ordered,  *'a  commission  ret  sine  dda&me 
and  the  trial  put  off  till  the  sittings  after  next  Term ;  and 
that  the  defendant  have  a  writ  of  delivery,  fay  consent,  on 
giving  the  usual  security.''  There  the  words  <'by  consent* 
may  apply  either  to  the  whole  order,  or  to  the  writ  of 
delivery  only.  The  Attorney  General  ▼.  BeiBy  (d)  is  no 
authority  for  this  application.  There  Bollock,  C.  B.,  ays, 
**  we  at  present  pronounce  no  opinion  as  to  the  eflfect  of  that 
examination  as  evidence  at  the  trial  It  appears  to  us  that 
the  question  is  not  to  be  disposed  of  on  motion.    The 


(fl)  2  Price,  172. 

(b)  Id.  180,  note. 

(c)  Id.  181,  note. 


-^  (rf)  Ante,  voL  2,  p,  690 ;  S.  C. 
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officers  of  the  Crown  are  to  have  the  power  of  examining 
the  witnewy  and  the  defendant  ?n1i  be  at  liberty  to  except 
to  the  reception  of  that  evidence  at  the  trial.  The  rule, 
therefore,  will  be  absolute,  so  far  only  as  relates  to  the 
examination."  [Parke,  B. — Previously  to  the  act  which 
gave  the  Court  power  to  issue  a  commission  for  the 
examination  of  witnesses,  it  was  the  practice  to  stay  the 
proceedings  unless  the  plaintiff  would  consent,  and  that 
iriU  explain  the  cases  which  have  occurred  on  motion.] 
Wherever  the  order  is  set  out  at  length,  it  will  appear  to 
have  been  made  upon  a  bill  filed.  [Parke,  B. —  TTie 
Attorney  Creneral  v.  "ReSiy  was  decided  in  favour  of  the 
Crown,  merely  because  if  decided  against  the  Crown  there 
was  no  appeal;  whereas  if  decided  in  favour  of  the  Crown, 
the  decision  might  be  supported,  on  the  ground  that  the 
examination  of-^  vritnesses  upon  interrogatories  before  an 
oflker  of  the  Court  was  part  of  the  ancient  jurisdiction  of 
the  Coart :  it  would  be  for  a  Court  of  error  to  say  whether 
w  not  the  ancient  jurisdiction  was  taken  away  by  act  of 
Pailiament  That  would  not  apply  to  the  case  of  a 
defendant] 
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\Mouiey,  amicus  curiae,  referred  to  a  passage  in  Bracton, 
&L  lO?^  as  shewing  that  the  Court  had  no  power  to  issue 
a  commission  unless  it  had  power  to  compel  the  parties  to 
attend :  '*  Oportet  etiam  quod  ille  qui  judicat,  ad  hoc  quod 
rata  sint  judicia,  habeat  jurisdictionem  ordinariam  vel 
delegatam,  et  non  suffidt  quod  jurisdictione  mfaabeat,  nisi 
habeat  coertionem  ;  quod  si  judicium  suum  ezecutioni 
demandare  non  posset,  sic  essent  judicia  delusoria :" — '*  Sunt 
enim  causse  spiritnales  in  quibus  judex  secularis  non  habet 
cogoitioncm  nee  executionem  quum  non  habeat  coer*^ 
tionem.'*] 


Pollock,  C.  B. — This  is  an  application  for  a  commission 
to  examine  witnesses  in  a  case  where  the  Attorney  General, 
<>n  the  part  of  the  Crown,  files  an  information  against  the 

K  K  2 
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defendant  for  penalties*      No  direct  authority  has  been 
cited  by  the  defendant,  though  if  the  Court  had  the  powei 
to  grant  such  an  application,  there  would  scarcely  have 
been  an  instance  in  which  an  application  would  not  have 
been  made  to  the  Court  to  exercise  its  discretion.    It  may 
be  a  very  proper  jurisdiction  for  the  Court  to  poseeas,  but 
it  must  be  conferred  upon  the  Court  by  the  L^islatare. 
There  is  no  case  which  authorizes  the  Court  so  to  act   AU 
the  cases  where  the  Court  appears  so  to  have  interfered 
have  been  either  where  bills  have  been  filed  on  the  equitj 
side  of  the  Court,  or  where  there  has  been  a  consent,  or 
where  there  has  been  an  application  by  the  opposite  party. 
In  the  present  case,  where  the  Attorney  General  is  suing  on 
the  part  of  the  Crown,  I  do  not  think  that  the  defendant 
has  a  right  to  stop  the  Crown  firom  going  on  with  it,  until 
the  Crown,  shall  have  consented  to  something  which  this 
Court  have  not  the  power  to  order.  In  the  case  of  CaJBad 
V.  Vavffhan(a),  the  Court  of  Common  Pleas  would  not 
interfere  to  put  off  a  trial,  or  use  any  indirect  means  to 
compel  a  party  to  consent  to  a  commission  for  the  exami- 
nation of  witnesses  in  Scotland.     The  Court  seemed  to 
think  that  the  plaintiff  had  a  right  to  stand  upon  the  rights 
which  belonged  to  him  as  a  suitor  in  the  Court ;  and  Chief 
Justice  JSyre  b  there  reported  to  have  said,  ^'the  plaintiff 
however  thinks  fit  to  stand  upon  his  rights :  he  refuses  to 
consent,  and  we  are  called  upon  for  a  decision  •    The  question 
then  is,  whether  the  Court  should,  under  the  circumstances 
of  this  case,  give  the  defendant  till  next  Term  to  enable  him 
to  apply  to  a  Court  of  equity,"  &c.     And  the  Court,  even 
in  a  case  between  subject  and  subject,  refused  to  interfere 
to  put  off  the  trial,  in  order  to  compel  the  party  to  consent 
In  other  words,  the  Court  said  this,  **  we  will  not  use  a 
power  which  we  have,  for  the  purpose  of  indirectly  exer- 
cising a  power  which  we  have  not"    That,  as  it  appears  to 
me,  was  a  most  proper  and  correct  decision.    A  fbrtiorif 


X^a)  1  B.  &  P.  210. 
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ID  a  case  where  the  Crown  is  concerned,  in  a  matter  of 
revenue,  it  would  be  extremely  improper  to  use  any  of  the 
authority  which  undoubtedly  belongs  to  the  Court,  for  the 
purpose  of  indirectly  coercing  and  compelling  the  Attorney 
General  to  take  a  course  which  we  have  not  the  power  to 
order  him  to  take  directly.  With  respect  to  the  common 
law  jurisdiction  of  the  Court  to  exercise  this  power,  I  have 
DO  doubt  that  such  jurisdiction  does  not  exist  I  believe  it 
will  be  found  to  be  true  almost  without  exception,  that  the 
Gommon  law  of  England  takes  no  notice  of  any  other  country, 
any  other  law,  or  any  other  usage.  It  recognises,  indeed,  the 
re^dence  of  foreigners  among  us,  but  it  takes  no  notice  of 
the  law  or  the  usages,  apparently,  of  any  other  country;  and 
Dearly  the  whole  of  the  common  law  seems  to  have  been 
framed  and  established  as  if  there  had  been  no  other  countty 
io  the  world  except  England  itself.  I  apprehend,  therefore, 
that  we  have  no  common  law  jurisdiction  to  send  a  com- 
mission into  a  foreign  country  there  to  examine  witnesses, 
and  no  power  there  to  administer  an  oath,  the  common 
law  not  recognising  the  authority  of  any  body  out  of  this 
country  to  administer  one.  Upon  that  point  I  really  feel, 
upon  principle,  no  doubt  whatever.  But  the  refusal  of  the 
rule  may,  with  perfect  safety,  be  put  upon  this  ground; 
that  there  is  no  authority  whatever  to  be  found  in  the 
books  for  the  exercise  of  this  power  on  the  part  of  the 
Court;  and  it  is  of  that  description,  that  if  it  had  belonged 
to  the  Court,  the  instances  in  which  the  application  would 
have  been  made,  and  the  practice  established,  must  have 
been  so  numerous,  and  the  circumstances  under  which  such 
a  commission  would  issue  must  have  been  so  settled,  that 
there  would  long  ago  have  been  in  this  Court  a  branch  of 
the  law,  with  a  multiplicity  of  decisions,  with  reference  to 
Ae  issuing  of  such  commissions.  Upon  these  grounds,  both 
upon  principle  and  upon  authority,  I  am  quite  satisfied 
that  we  do  not  possess  such  jurisdiction  unless  it  be  on  the 
equity  side.  Whether  that  jurisdiction  is  gone  or  not,  is  at 
this  moment  the  subject  of  consideration  in  the  Court ;  but 


1846. 


Attorney 
General 

Bo  VET. 
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1846.       with  reference  to  the  present  application,  that  question 
Attorney     ^^^^  ^^^  arise.     I  am  of  opinion,  therefore,  that  the  rule 


General     should  be  discharged. 

BOVET. 


Pabke,  B. — I  am  of  the  same  opinion.  With  respect  to 
the  right  by  the  statute,  it  is  perfectly  dear  since  the  case 
of  2%e  Attorney  General  v.  Wood  (a),  that  the  defendant 
has  no  right,  and  the  motion  certunly  cannot  be  sustained 
upon  the  ground  that  the  statute  gives  him  any.  The 
question  is,  whether  he  has  any  by  the  common  law  juris- 
diction of  this  Court.  Whether  he  has  any  by  the  equitable 
jurisdiction  is  a  matter  upon  which  I  pronounce  no  opinioa; 
because,  whether  a  bill  would  lie  for  the  purpose  of 
examining  a  witness  for  the  defendant,  is  a  point  which  is 
not  yet  settled :  but  I  am  to  ask  myself  the  question  whether 
at  common  law  the  Court  has  such  a  jurisdiction.  There 
is  no  doubt  that  Iiord  Mansfield  in  his  time  went  consider- 
able lengths  in  order  to  give  the  defendant  the  same  relief  in 
a  Court  of  law  which  he  would  have  had  upon  a  bill  filed. 
He  went  so  far  as  a  case  mentioned  by  himself  in  Mostyn 
v.  Fabrigas  (i).  There,  upon  ^^  a  criminal  prosecution  of  a 
woman  who  had  received  a  pension  as  an  officer's  widow,  it 
was  charged  in  the  indictment  that  she  never  was  married 
to  him.  She  alleged  a  marriage  in  Scotland,  but  that  she 
could  not  compel  her  witnesses  to  come  up  to  give  evidence. 
The  Court  obliged  the  prosecutor  to  consent  that  the  wit* 
nesses  might  be  examined  before  any  of  the  Judges  of  the 
Court  of  Session,  or  any  of  the  Barons  of  the  Court  of 
Exchequer  in  Scotland,  and  that  the  depositions  so  taken 
should  be  read  at  the  trial  And  they  declared  that  they 
would  have  put  off  the  trial  of  the  indictment  from  time  to 
time  for  ever,  unless  the  prosecutor  had  so  consented."  That 
certainly  was  going  a  great  length,  to  an  extent  unquestion- 
ably which  has  not  been  followed  in  more  recent  times.  Iquite 
concur  in  the  observations  which  my  Lord  has  made  upon 

•^(a)  7  M,  &  W.  671 J  S.  C.  9  Dowl.  310.     ^ijb)  1  Cowp.  174. 
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the  case  in  the  Common  Pleas,  where  the  Court  refused  to 
do  indirectly  what  they  had  no  power  to  do  directly,  namely, 
to  pat  off  the  trial  of  the  case,  in  order  to  compel  the  plain- 
tiff to  examine  witnesses  under  a  commission.  Now  that 
being  so,  let  ns  see  whether  there  are  any  precedents  of 
sQch  a  proceeding  as  this  in  this  Court  The  case  of 
Laragmty  v.  The  Attorney  General  (a),  is  a  case  directly  in 
point;  because  this  Court,  upon  motion  addressed  to  their 
common  law  jurisdiction,  refused  to  interfere;  and  they  put 
the  defendant  to  file  his  bill  for  a  commission,  and  then  the 
Court  thought  it  was  a  case  in  wUch  they  ought  to  inter- 
fere. It  has  been  obsarved,  with  respect  to  that  case, 
that  severad  authorities  were  cited  upon  the  argument  on 
the  equity  side  of  the  Court,  and  that  if  they  had  been 
bioiight  before  the  Court  at  the  time  of  the  motion  on  the 
common  law  side,  they  would  probably  have  granted  the 
applicalioo.  Now  I  have  looked  at  these  precedents,  and 
there  appear  to  be  only  two  which  give  a  colour  of  sup- 
porting soch  an  ap{dicati(Hi.  Taking  the  majority  of  them, 
they  are  cases  in  which  a  bill  had  been  filed ;  but  there  are 
two  in  which  it  does  not  appear  upon  the  order  that  a  bill 
had  been  filed.  Whether  those  two  proceeded  upon  the 
ground  that  the  plaintiff  or  the  Crown  on  behalf  of  the 
plaintiff,  consented,  does  not  distinctly  appear.  It  may 
have  been  a  matter  perfectly  agreeable  to  the  Crown  that 
such  a  commisuon  should  issue,  and  there  certainly  is  not 
a  single  case  of  any  interference  on  the  part  of  this  Court 
to  stay  the  proceedings  on  the  part  of  the  prosecutor,  where 
the  Crown  or  the  prosecutor  was  unwilling  to  consent  If 
that  be  so,  there  is  no  authority  in  support  of  this  applica- 
tion, and  I  think  the  application  ought  to  be  dismissed, 
without  considering  whether  this  is  a  fit  case  for  the  Court 
to  interfere,  if  a  bill  in  equity  had  been  filed. 


1846. 


Attornkv 
General 

9. 
BOVET. 


Alderson,  B. — ^I  am  of  the  same  opinion.     I  do  not 


(a)  2  Price,  172. 
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1846.  ihink  we  have  any  juriadiction  under  the  common  law  to 
Attorney  F*'^^  ^^  application.  There  is  no  authority  cited  to  indoee 
Qenekal  me  to  come  to  that  conclusion.  All  those  cases  which 
BoTST.  are  mentioned  in  Looragoibf  v.  Th/R  Attorney  G€maral{a\ 
one  may  very  well  understand ;  my  belief  is,  that  they  wen 
all  on  the  equity  side.  They  were  all  cited  in  an  eqiutj 
case,  and  evexy  one  of  them  may  have  been,  tbov^h  from 
the  short  way  in  which  they  are  reported  one  is  not  qoite 
certain  that  they  were,  on  the  equity  side.  With  respect 
to  the  greatest  part  of  them,  they  are  upon  bills  filed,  tod, 
with  respect  to  two,  if  they  were  upon  the  commoa  law 
side,  they  are  simply  a|^lications  on  the  part  of  the 
defendant  to  put  off  the  trial,  and  then  the  Court,  upon 
his  making  that  application,  refused  his  application,  as  wdl 
they  might,  unless  he  would  consent  to  a  commission  iasttioK 
fer  the  purpose  of  the  examination  of  witnesses  by  the  other 
side.  But  there  is  a  common  law  jurisdiction — ^there  is  the 
'^coertionem*'  which  the  learned  counsel  refiers  to,  as  well 
as  the  power  of  directing  the  thing  to  be  done.  I  i^reheod 
the  coercion  spoken  of  by  JBrcu^on  is  simply  a  coereioa 
where  the  party  is  before  the  Court.  If  the  one  party  whs 
applies,  and  the  other  party  who  is  against  the  rule,  shewing 
cause,  are  both  subject  to  the  coercion  of  the  Court,  the 
Court  have  that  coercion  which  gives  them  jarisdictioD. 
It  does  not  at  all  apply  to  witnesses  who  are  the  subject  of 
commission,  because  nobody  can  doubt,  if  two  Englui^ 
subjects  suing  in  this  Court  have  a  commission  issued  for 
the  examination  of  witnesses  in  China,  that  will  not  gi^ 
the  Court  coercion  over  the  Chinese  parties,  but  it  gives 
them  a  coercion  over  the  two  parties  who  are  the  coatesung 
parties  before  them.  That  is  all  that  Bractm  means.  I 
apprehend,  therefore,  that  that  explains  the  difficult;  which 
is  suggested  to  the  Court  by  the  passage  out  of  Bracton, 
And  with  respect  to  the  cases,  it  appears  to  me,  I  cooSess, 
that  they  afford  such  reasons  as  satisfy  me  that  we  have  no 
such  jurisdiction  as  that  which  is  claimed. 

(a)  2  Price,  172. 
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Platt,  B«— I  agree  entirely  in  all  the  observations  of 
my  learned  Brother,  and  would  only  add  one  or  two  words. 
Looking  at  the  case  of  The  Attorney  General  v.  fVood  (a), 
it  is  very  remarkable  that  the  learned  counsel  bases  the 
whole  of  the  argument  upon  two  statutes,  namely,  the 
13  Gea  3,  &  63,  and  I  Wm.  4,  c.  22,  never  supposing  that 
there  is  an  original  jurisdiction  in  this  Court  as  is  suggested, 
to  which  he  might  have  addressed  himself,  and  might  have 
88fed  himself  the  trouble  of  referring  to  those  statutes. 
That  hkewise  is  the  ground  upon  which  the  Court  pro- 
ceeded, and  we  can  hardly  suppose,  if  there  had  been  any 
rach  jurisdiction  exercised,  that  the  opposite  party  should 
not  have  been  able  to  cite  something  to  the  Court  for  the 
parpose  of  guiding  them  to  that  conclusion.  But  there  is 
an  absence  of  any  such  precedent  With  respect  to  the 
passage  cited  from  Bractan,  which  the  learned  counsel  has 
been  kind  enough  to  supply  to  the  Court,  it  appears  to  me 
that  the  power  of  coercion  cannot  be  taken  so  extensively 
as  it  is  sought  to  be  applied,  because  let  us  see  whether  it 
is  trae  that  the  Court  has  a  power  of  coercion  coextensive 
with  its  jurisdiction.  The  Court  had  power  to  direct  the 
examination  of  witnesses  abroad  under  the  statute  1  Wm.  4. 
Has  it  the  power  of  compelling  the  witnesses  to  attend  ? 
Certainly  not  Until  the  late  act,  although  the  Court  had 
power  to  refer  cases,  they  had  no  power  of  compelling 
witnesses  to  appear  before  the  arbitrator — ^none  at  all ;  and, 
therefore,  it  does  seem  that  that  passage  must  be  taken 
with  some  considerable  limitation  for  the  purpose  of  being 
applied  to  any  case  that  may  be  brought  before  the  Court. 
It  seems  to  me,  I  own,  that  the  Court  has  no  such  juris- 
diction as  that  which  is  contended  for,  and  that  that  being 
the  case,  this  application  cannot  be  maintained. 


1846. 


Attorney 
General 

V. 

BovfiT. 


Rule  discharged. 


^(a)  7  M.  &  W.  571 ;  S.  C.  9  Dowl.  310. 
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•<?.  /u^f^y^^^/ '        Steele  v.  Benham,  La'xton,  and  Hammer. 

To  an  action  A  SSUMPSIT  CD  a  bill  of  ewhaoge  drawn  by  one  William 

against  ao-  Wood  upon  and  accepted  by  the  defendants^  and  indoned 

rf?x^«^'"  by  W.  Wood  to  the  plaintiff. 

drawn  by  y.  The  defendants,  Benham  and  Lay  ton,  pleaded  fouttUy, 

The  defeDO-  .  n       • 

ants  pleaded,  that  after  the  defendants  accepted  the  bill,  and  before  it 
flStert^ejac.  ^^  indorsed  to  the  plaintiff,  to  wit,  on,  &c.,  W,  Wood 
aSfbefweu'''  ^^^ved  the  acceptance  of  the  bill,  and  exonerated  «id 
was  indorsed  to  dischaiged  the  defendants  from  the  same,  and  fiom  the 

the  plainti£P,  i 

w.  waived  the  payment  of  the  bill :  that  no  person  ever  gave  or  received 

Fl^lyTa^'       any  conmderation  for  the  indorsement 

^f  ^b'^th![t         ^^^  ^  similar  plea,  allegmg  that  the  bill  was  indoned 

thebili  was       to  the  plaintiff  after  it  became  due. 

plaintiff  after  ^      Seventh.  That  at  the  respective  times  when  the  ImU  was 

8event%!*that  ^^  ^^  directed  to  and  accepted  by  the  defradants,  the 

the  bill  was      defendants  were  the  directors  of  the  Ghraveseod  and  Mikon 

drawn  upon  the  .  ,      , 

defendants  as  Cemetery  Company,  being  the  company  mentioned  in  the 

ofa certain"  ^^^  o^  Parliament  1  Vict,  intituled,  &c  (1    &  2  Vict, 

establ^^ed  ^  XXXV.,  local  and  personal,  public);  that  when  the  bill 

by  act  of  was  directed  to  the  defendants,  it  was  directed  to  them  as 

and  that  thej  and  by  the  style  of  the  directors  of  the  said  company,  sod 

suS'dhlitora  ^^^"^  ^  th^  ^^^  ^^^^  *^  ^^^^  ^^  acc^fced  by  the  defend- 

^^"^  '^dted b  *^^*  **  ^**  accepted  by  them  by  the  style  of  the  directois 

the  company,  of  the  Said  company,  and  that  at  the  time  when  the  said 

similar  piea,  bill  was  accepted  by  the  defendant^  it  was  accepted  by 

^dera"wn**°  ^^^^  ^  *^^  directors  of  the  said  company,  and  in  the 

Ninthly,  a  capacity  of  directors  of  the  said  company,  pursuant  to  the 

similar  plea* 

alleffing  that  said  act  on  behalf  of  the  said  company,  and  for  and  on 
indoned^after  ^ccount  of  a  debt  then  due  and  payable  fit>m  the  said  com- 
Te^thf "  Aat    P^^^^  *^  ^^  ^^  ^'  Wood,  which  debt,  after  the  passing  of 

after  the  bill 

was  accepted  and  delivered  to  W.,  he  indorsed  it  to  H.  (one  of  the  defendants)  for  considerstion, 

and  that  H.  delivered  the  bill  to  the  plaintiff,  who  had  notice.  Eleventhly,  a  similar  plea,desyiB| 


consideration.  Twelfthly,  a  similar  plea,  alleging  that  the  bill  was  indorsed  by  H.  to  theplsiatiff 

and  fifth  pleas  were  Dsd,  for 
red  the  acceptance. 
Secondly,  that  the  seventh,  eighth,  and  ninth  pleas  were  also  bad,  as  the  act  ot  Parliament  gtvv 


after  it  became  due.     Held,  on  special  demurrer,  that  the  fourth 

not  alleging  that  W.  was  the  holder  of  the  bill  at  tho  time  be  waived  the 


the  directors  of  the  company  no  power  to  accept  bills. 

Thirdly,  that  tho  tenth,  eleventh,  and  twelfth  pleas  were  bad  as  an  argumentative  denial  of  the 
indorsement  of  the  bill  to  the  plaintiff. 
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the  said  act,  and  before  the  making  and  accepting  of  the       1 846. 
bill,  to  wit,  on,  &c.,  had  been  contracted  by  the  said  com-      strelT^ 
pany  with  W.  Wood,  under  and  by  virtue  of  the  powers  of         »• 
the  gaid  act ;  of  all  which  premises  W.  Wood  and  the  plaintiff   and  Othen. 
had  notice. 

EightL  A  similar  plea,  ailing  that  there  was  no  con- 
sideration for  the  indorsement 

Ninth.  A  similar  plea,  alleging  that  the  bill  was  indorsed 
to  the  plaintiff  after  it  became  due. 

Tenth.  That  after  the  making  and  accepting  of  the  bill, 
and  before  it  became  due,  to  wit,  on,  &c.,  the  same  was 
delivered  so  accepted  by  the  defendants  to  W.  Wood :  that 
after  the  bill  was  so  accepted  and  delivered,  and  while 
W.  Wood  was  the  holder  and  payee  thereof,  and  before 
the  bill  became  due,  W.  Wood  indorsed  the  bill  to  the 
defendant  Harmer,  and  then  delivered  the  bill  so  indorsed 
to  Harmer  with  the  intention  of  divesting  himself,  and 
whereby  W.  Wood  did  divest  himself  of  all  right,  title,  and 
interest  of,  in,  and  to  the  biU,  and  of  the  right  of  suing 
thereon  when  the  same  should  become  due,  and  of  indorsing 
the  same  again :  that  when  the  bill  was  indorsed  to  Harmer, 
it  was  indorsed  for  a  good  and  valuable  consideration  then 
therefore  paid  by  Harmer  to  W.  Wood,  to  wit,  the  sum  of 
380il:  that  Harmer  continued  to  be  and  was  the  holder 
and  possessor  o^  and  the  person  entitled  to  the  bill  always 
from  the  time  of  the  indorsement  thereof  by  W.  Wood, 
untQ  the  bill  was  afterwards,  to  wit,  on,  &c.,  delivered  by 
Harmer  to  the  plaintiff:  that  the  indorsement  in  the  decla* 
lation  mentioned  consists  merely  of  the  said  last  mentioned 
delivery  by  Harmer  to  the  plaintiff  of  the  bill  so  indorsed 
by  W.  Wood,  and  that  the  bill  was  never  indorsed  by 
W.  Wood  otherwise  than  as  in  this  plea  mentioned :  that 
at  the  time  the  bill  was  delivered  to  the  plaintiff,  he  had 
notice  and  knowledge  of  all  the  fects  and  things  in  this  plea 
mentioned.    Verification. 

Eleventh.  A  similar  plea,  alleging  that  there  was  no 
consideration  for  the  delivery  of  the  bill  to  the  plaintiff  so 
indorsed  as  aforesaid. 
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1846.  Twelfth.    A  similar  plea,   alleging   that   the  bill  vas 

Steele       indorsed  by  Harmer  to  the  plaintiff  after  it  became  due. 
g  J^'  Special  demurrer  to  the  fourth  plea,  assigning  for  cause 

•nd  Others,  that  it  is  not  alleged  that  W.  Wood,  at  the  time  he  wwved 
the  acceptance  of  the  bill,  and  exonerated  and  discharged 
the  defendants  from  the  same,  and  fi*om  the  payment  of 
the  bill  as  in  the  plea  alleged,  was  the  holder  of  the  InD, 
or  was  otherwise  so  situated  as  to  make  such  widyer 
exoneration  and  discharge  of  any  force  or  effect,  it  being 
consistent  with  the  plea  that  W.  Wood  had  parted  with  the 
possession  of  and  all  control  over  the  bill,  by  indorsing  the 
same  to  some  person  other  than  the  plaintiff:  also  that  it  is 
not  specifically  stated  how  or  in  what  way  W.  Wood  waived 
the  acceptance  of  the  bill,  and  exonerated  and  discharged 
the  defendant  from  the  same,  and  ftx)m  the  paymeot 
thereof:  also,  that  if  it  is  meant  by  the  plea  that  such 
waiver,  &c.,  was  caused  or  effected  by  some  contract  or 
agreement  entered  into  between  W.  Wood  and  the  defend- 
ant, then  as  the  bill  is  an  inland  bill,  the  acceptance 
whereof  was  necessarily  in  writing,  then  such  contract  or 
agreement,  in  order  to  have  caused  such  waiver,  must  have 
been  a  contract  in  writing,  and  should  have  been  so  aDeged 
in  the  plea. 

There  was  a  similar  demurrer  to  the  fifth  plea. 

Special  demurrer  to  the  seventh  plea,  assigning  for  causes 
that  the  defendants  had  not,  either  as  directors  of  the  said 
company,  or  in  the  capacity  of  directors  thereof,  any  right, 
tide,  or  authority  by,  under,  or  in  pursuance  of  the  said 
statute,  to  accept  the  bill  for  the  purposes  mentioned  in  the 
seventh  plea:  that  the  plea  professes  to  be  in  conieaaon 
and  avoidance,  but  in  fact  amounts  to  and  is  in  denial  of  the 
acceptance  in  the  first  count  mentioned,  and  should  have 
consequently  concluded  to  the  country,  and  not  with  a 
verification:  that  it  tends  to  unnecessary  prolixity  of  plead* 
ing,  as  the  facts  therein  stated  could  have  been  given  in 
evidence  under  a  plea  traversing  the  acceptance  of  the  bill> 
modo  et  forma. 
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There  was  a  similar  demurrer  to  the  eighth  and  ninth        1846. 

Special  demurrer  to  the  tenth  plea,  assigning  for  causes  ^' 

that  the  allegation  that  W.  Wood  indorsed  the  bill  to  the  and  Othen. 
defendant  Harmer,  and  then  delivered  the  bill  so  indorsed 
to  Harmery  with  the  intention  of  divesting  himself,  the  said 
W.  Wood,  and  whereby  he  did  divest  himself  of  all  right, 
title,  and  interest  of  in  and  to  the  said  bill,  and  of  the  right 
of  suing  thereon  when  the  same  should  become  due,  and  of 
indorsing  the  same  again,  is  mere  surplusage,  immaterial 
and  insensible,  and  tends  to  prolixity  of  pleading,  and  that 
sQch  allegation  is  a  mere  inference  of  law,  viz.,  that  which 
arises  from  the  fact  of  an  indorsement  in  blank :  that  the 
plea  furnishes  no  answer  to  the  first  count,  inasmuch  as  it 
is  not  allied  therein  that  the  bill  was  accepted  by  the 
defendants  without  consideration,  or  that  the  said  W.Wood 
was  the  drawer,  payee,  and  holder  thereof  without  con- 
sideration, and  even  assuming  that  Harmer  could  not  have 
sned  die  acceptors  of  the  bill,  yet  the  mere  fact  of  the  bill 
having  come  to  and  passed  through  the  hands  of  Harmer 
£)r  good  consideration,  is  wholly  immaterial,  and  is  in  no 
way  a  discharge  of  the  liability  of  the  defendants  to  be 
sned  thereon  by  the  plaintiff  as  indorsees  of  W.  Wood :  that 
the  plea  professes  to  be  a  plea  in  confession  and  avoidance, 
bat  in  &ct  amounts  to  a  denial  of  the  indorsement  of  the 
bill,  and  should  have  concluded  to  the  country. 

There  were  similar  demurrers  to  the  eleventh  and  twelfth 
pleas. 

Marthiy  (I>ecember  2),  in  support  of  the  demurrers. 
The  fourth  and  fifth  pleas  are  clearly  bad :  they  contain  no 
averment  that  Wood  was  the  holder  of  the  bill  at  the  time 
he  waived  the  acceptance. 

Pabxe,  B. — Consistently  with  every  allegation  in  these 
pleas,  Wood  may  have  indorsed  away  the  bill ;  and  it  may 
have  been  transferred  through  twenty  hands  before  it  came 
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Steele 

V. 

Bbnham 

and  Othera. 


to  the  plaintiff,  and  in  the  meantime  Wood  might  have 
waived  the  acceptance.  In  order  to  make  these  pleas  good, 
should  appear  that  Wood  was  the  holder  of  the  bill  at  die 
time  he  waived  the  acceptance.] 


Martin  then  aigued  that  the  seventh,  eighth,  and  ninth 
pleas  were  bad  in  sobstance,  on  the  groimd  that  die 
1  &  2  Vict  c.  zzxv.,  did  not  empower  the  directors  of  die 
Gravesend  Cemetery  Company  to  accept  bilk  fat  die 
payment  of  debts  incorred  by  the  company.  He  referred 
to  the  46th,  47th,  and  34th  sections  of  the  above  act,  and 
cited  Diekiman  v.  Valpy  (a).  He  also  aigaed  that  die 
acceptance  of  bills  by  soch  a  company  would  be  a  viohtiaB 
of  the  privileges  of  the  Bank  of  England  as  seemed 
by  various  acts  of  Parliament;  Brcughton  v.  Mamkedff 
WatenoorJtB  Coimpanif  (ft.)  He  referred  also  to  SZuri  v. 
Highgate  Archway  Company  (c).  The  tenth  and  fdlowing 
pleas  are  also  bad  both  in  substance  and  for  the  gRMmd 
specially  asugned  for  demnrrer.  While  Harmer  held  die 
bill,  it  is  dear  no  action  could  be  maintained  i^punst  die 
acceptors,  because  the  plaintiff  and  defiendants  would  be 
the  same  person,  but  it  does  not  follow  that  the  negotiability 
of  the  instrument  was  annihilated  ao  that  a  sabaeqoeot 
indorsee  might  not  sue ;  RiehardM^.BiehardMi^  [Ark^R^ 
referred  to  Marky  v.  Culverwett  (e)J]  At  all  events^  tbe 
pleas  are  bad  as  an  aigumentative  denial  of  the  indone 
ment  Marston  v.  Allen  (/)  decided  that  a  plea  deojing 
the  indorsement  of  a  bill  of  exchange  puts  in  issue  not  obIj 
the  &ct  of  the  signature,  but  also  a  delivery  with  intent  to 
transfer  the  bill. 


Jefvii,  contriL     First,  as  to  the  fourth  and  fifth  pie«» 
If  the  declaration  and  plea  be  read  together,  it  sufliciendy 


^Cfl)  10  B.    &  C.  128;    S.  C. 
5  M.  &  R.  126. 

^(b)  3  B.  &  A.  1. 

/  (c)  5  Tamit  792. 


(<2)  2  B.  &  Ad.  447. 
Ae)  7  M.  &  W.  174. 
X/)l  Dowl.  N.  S.442;  S.  C. 
8  M.  &  W.  494. 
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appears  that  Wood  was  the  holder  of  the  bill  at  the  time 
be  waived  the  acceptance.  The  declaration  states  that 
Wood  drew  the  bill  payable  to  his  order ;  that  the  defend** 
ants  accepted  it,  and  that  Wood  indorsed  it  to  the  plaintiff. 
The  plea  alleges,  that  after  the  acceptance  and  before  it 
was  so  indorsed  to  the  plaintiff.  Wood  waived  the  accept- 
ance. It  therefore  appears  that  the  waiver  took  place  before 
aoy  peison  had  acquired  a  title  to  the  bill 
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[Pakke,  R — The  all^ation  in  the  dedaration  would  be 
proved  by  an  indorsement  by  Wood  in  blank.  The  bill 
m^ht  have  passed  through  numerous  hands  before  it  came 
to  the  plaintiff.  The  plea  does  not  say  that  the  waiver  took 
place  before  Wood  put  his  name  on  the  bill,  but  before  the 
indorsement  to  the  plaintiff,  that  is,  before  the  plaintiff  had 
a  title  by  indorsement] 

Jems  then  argued  that  the  seventh,  eighth,  and  ninth 
pleas  were  good,  inasmuch  as  the  company  had  power  to 
•ccept  bills.  He  referred  to  the  6th,  8th,  46th  and  47th 
sectioDS  of  the  1  &  2  Vict  c.  xxxv. 

Paske,  B. — ^If  we  look  to  the  provisions  of  the  act,  it  is 
<Iiule£raeign  to  the  puiposesof  such  a  company  to  accept  bills. 

Jems  then  submitted  that  the  tenth  and  following  pleas 
were  good  in  substance.  He  cited  Freahley  v.  Fax  (a), 
WanlfcTd  v.  Wanhfard  (i),  and  Cheetham  ▼•  fVard  (c). 

Cur.  adv.  vuU. 

Pabxb,  & — This  was  an  action  on  a  bill  of  exchange 
accepted  by  Harmer  and  the  other  defendants.  There 
were  several  pleas,  and  the  Court  have  already  given  their 


/(a)  9  B.  &  a  ISO.;  S.  C.  4  M.     ^""{h)  Salk.  299 


tER.18. 


./"  (c)  1  B.  &  P.  630. 
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opinion  that  the  fourth,  fifth,  seventh,  eighth,  and  ninth 
pleas  were  bad,  for  the  reasons  which  were  assigned  at  the 
time  of  the  ai^ument.     The  Court  reserved  its  opinion 
upon  the  tenth,  eleventh,  and  twelfth.     The  tenth  and 
eleventh  pleas  in  substance  state  that  Wood,  who  was  the 
payee  of  the  bill  accepted  by   Harmer  and  the  other 
defendant,  indorsed  over  the  note  to  Harmer ;  that  Harmer 
paid  a  valuable  consideration  for  it,  and  that  afterwards  it 
was  indorsed  over  to  the  plaintiff,  without  notice  in  the  one 
plea,  and  without  value  in  the  other.    Upon  those  pleas  the 
Court  have  intimated  a  strong  opinion  that  in  point  of  law 
they  are  no  answer  to  the  action ;  and  as  the  substance  of 
these  pleas  is  no  answer,  it  is  not  necessary  to  give  a  fioal 
and  conclusive  opinion  upon  the  points  raised  bj  the 
special  demurrer.     There  is  some  doubt  about  the  effect  of 
the  twelfth  plea,  which  was,  that  the  bill,  when  due,  was  in 
the  hands  of  Harmer  as  indorsee  of  Wood,  Harmer  lumaelf 
being  one  of  the  persons  liable  to  pay  the  acceptance,  and 
therefore,  it  was  argued,  that  it  could  not  be  afterwards 
transferred.     Upon  that  point  the  Court  feel  very  om- 
siderable  doubt :  it  is  unnecessary  to  give  any  opinion  upon 
it,  because  there  is  one  objection  pointed  out  by  special 
demurrer  which  is  common  to  all  the  three  last  pleas,  that 
is,  that  they  do  not  confess  and  avoid,  but  are  an  aigo- 
mentative   traverse  of  the  indorsement     Now  all  these 
three  pleas  state,  that  after  the  making  and  accepting  of 
the  bill,  and  before  it  became  due,  the  same  was  deliyered 
so  accepted  by  the  defendants  to  W.  Wood,  who  was  the 
payee ;  that  after  the  bill  was  so  accepted  and  delivered  as 
aforesaid,  and  while  W.  Wood  was  the  holder  and  payee, 
and  before  the  bill  became  due,  W.  Wood  indorsed  the  bill 
to  J.  Harmer.    It  does  not  say  that  he  indorsed  the  bill  in 
blank,  so  that  the  bill  could  be  afterwards  transferred  to  anj 
body,  but  that  he  indorsed  it  to  Harmer ;  and  then  the  plea 
goes  on  to  state  that  he  did  so  with  the  intention  to  divest 
himself  of  all  title  in  the  bill,  and  that  Harmer  afterwards 
delivered  the  bill  to  the  plaintiff.     There  is  no  admissioa 
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of  any  title  in  the  plaintiff  unless  the  bill  were  previously  IM6. 
indonBed  in  blank,  and  the  plea  does  not  state  the  bill  was  ^tmlb 
indorsed  in  blank,  and,  therefore,  it  is  only  an  admission  «^- 

that  the  plaintiff  was  owner  of  the  bill  by  delivery,  and  and  Othen. 
not  by  indoiaement ;  and^  consequently,  die  plea,  strictly 
ooDstmed  (aa  it  must  be  against  the  defendants)  is  not  a 
confession  and  avoidance,  but  amounts  to  an  argumentative 
denial  of  the  indorsement  That  objection  is  pointed  out 
by  special  demurrer,  and  must  prevail,  and  we  hold  that  all 
these  pleas  are  bad.  They  ought  to  have  concluded  with 
a  traverse  of  the  indorsement,  or  there  ought  to  have  been 
a  eanfeasion  and  avoidance,  by  stating  that  the  bill  was 
indorsed  to  Harmer  in  blank,  so  that  he,  by  simple  delivery, 
could  transfer  it  to  the  plaintiff,  and  so  that  the  plaintiff 
might  then  all^e  the  UU  to  have  been  indorsed  by  Wood  to 
him.  That  is  a  fatal  objection  to  the  three  last  pleas.  It 
therefisre  becomes  unnecessary  to  give  any  opinion  whether 
the  tweUlh  plea  is  in  substance  good  or  not 

Judgment  for  Plaintiff 


CiiABK,  AdministnUiiz,  &c.  v.  Dann. 

i  HIS  was  an  action  by  an  administratrix  for  work  and  Whm,  dt«r 
labour  done  by  the  intestate.     After  service  of  the  writ,  the  defendant 
and  before  declaration,  the  defendant  took  out  a  summons  j^Sji^^JJ^ 
to  stay  proceedines  on  payment  of  4(W1  and  costs.     The  proceeding* 
plaintiff  refused  to  accept  the  amount  offered,  alleging  that  of  a  certain 
more  was  due ;  and  the  Judge  before  whom  the  summons  "" thi  puS^ 
was  heard  made  an  indorsement  accordingly.     The  decla-  tiflfrefiiMgto 
radon  having  been  delivered,  the  defendant  applied  for  sam  offered, 
leave   to  plead  a    plea   denying   that   the  plaintiff  was  more  is  due, 
administratrix,  and  also  a  plea  of  payment  of  40i  into  r^Vere  no"** 
€oart    It  having  been  su^ested  that  payment  of  money  more ;  he  is 

fiill  costs, 
unless  the  amount  offered  has  been  paid  into  Courts 

VOL.  III.  L   L  P.   &   L. 
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18^6.  into  Court  would  admit  tfae  representative  character  of  tbe 
plaintiff,  the  defendant  abandoned  the  latter  plea.  The 
cause  came  on  for  trial,  when  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  award  of  an  arbitrator;  the  costs  of 
the  cause  to  abide  the  event  The  arbitrator  awarded  diit 
the  verdict  should  stand  for  the  plaintiff,  with  222.  lOi. 
damages.  The 'Master,  on  taxation,  allowed  the  plaintiff 
the  ordinary  costs  of  the  cause ;  and  the  defendant  took  out 
a  summons  to  review  the  Master's  taxation,  by  disaUowing 
the  plaintiff  her  costs  from  the  time  of  the  summoDs  to 
stay  proceedings,  on  payment  of  the  40L  The  summoiu 
was  made  returnable  before  Flatty  B.,  who  made  an  order 
accordingly. 

Gray  had  obtained  a  rule  nisi  to  rescind  the  order  of 
Piatt,  B,,  against  which 

Huffh  HiU  shewed  cause.  The  order  is  correct  In 
the  case  of  Parsom  v.  Pitclur  {a\  the  defendant,  on  being 
sued,  offered  the  plaintiff  a  sum  of  money,  which  the  htter 
refused*  On  the  27th  of  October,  the  defendant  obtained 
an  order  to  pay  that  sum  into  Court,  and,  on  the  4tb  of 
November,  the  money  not  having  been  paid  in,  the  plaintiff, 
who  was  then  willing  to  receive  it,  gave  notice,  that  unless 
it  were  paid  he  should  resort  to  further  proceedings.  He 
notice  having  produced  no  effect,  the  plaintiff  filed  his 
declaration  on  the  9th,  and,,  on  the  13th  of  December,  tbe 
defendant  paid  the  money  into  Court,  when  the  plaintiff 
took  it  out,  and  stayed  proceedings.  It  was  held  that  the 
plaintiff  was  entitled  to  costs  only  up  to  the  27  th  of  October. 

Gratff  in  support  of  the  rule,  was  not  called  upon. 

Pollock,  C.  B.— As  the  defendant  did  not  pay  die 
money  into  Court,  the  plaintiff  could  not  do  otherwise 
than  go  on  with  the  action. 

(fl)  4  Bing.  N.  C.  306 ;  S.  C.  6  Scott,  791 ;  6  DowL  432.   ^ 
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Aldsebon,  B. — ^Tbe  rule  is  universal,  that  where  the  1846. 
parties  go  before  a  Judge,  and  the  defendant  offers  money,  Claiik 
vhich  is  refused,  it  is  only  upon  payment  of  the  money  •. 

into  Court  at  a  subsequent  period  that  the  plaintiff  is 
fleprired  of  costs,  if  he  recover  no  more  than  the  sum 
paid  in. 

Rule  absolute  (a), 
/^tf)  S€«  Gwer  v.  Elkms,  3  M.  &  W.  216 ;  S.  C.  6  Dowl.  336.     -^ 


Richards  v.  Easto.  t/c^  /i^9?iftr.^j/i^ 

1 RESPASS  for  placing  divers  laige  quantities  of  bricks,  The  Buildiiig 
stones,  and  building  materials  upon  the  wall  and  close  of  the  c.  78, 8,100, 
plaintiff  ^'^^^  ^^■' 

^^^  ,..  every  action 

Plea,  not  guilty,  (by  statute),  ^'  anything 

The  cause  came  on  for  trial  at  the  Kingston  Spring  As-  soance  of  that 
sizes,  1845.     It  was  referred  to  arbitration,  with  liberty  for  caiue  <^ti(m 
the  arbitrator  to  state  any  point  of  law  for  the  decision  of  the  JJe  dtv^of°^ 
Court    The  arbitrator  found,  that  the  writ  of  summons  Lcmdon,  shall 
issued  on  the  14th  of  June,  1844,  prior  to  the  passing  of  the  tried  in  Mid- 
Building  Act,  7  &  8  Vict  c.  84,  and  that  the  venue  was  SHrfenASJu 
laid  m  Surrey.   That  the  houses  of  the  plaintiff  and  defend-  "*y  plf«<i  the 

•^  ,  *  general  issue, 

ant  adjoined  each  other,  being  separated  by  a  wall,  which  and  ^ve  the 
had  existed  for  several  years;  and  that  the  trespass  consbted  meriden^; ' 
in  the  defendant  having  made  an  addition  to  each  end  of  the  ^Jn  ^^Uid 
wall  by  buildinir  upon  it,  the  defendant ,  at  the  time  of  »n  any  other 

,      "^  o     «r  county  or  place 

making  such  addition,  bona  fide  believing  the  wall  to  be  a  than  aforesaid, 
party  wall,  and  intending  to  comply  with  the  provisions  of  find^fo^Oie 

defendants. 

The6&6Vict. 
c  97,  s.  3,  repeals  so  much  of  any  act  "  of  a  local  or  personal  nature*'  as  permits  parties  to  plead 
tbe  genenl  issue,  and  |^e  the  q)ecial  matter  in  eriaence.  In  trespass  for  placing  bricks,  &c., 
«  a  wall  of  Uie  plamtif^  to  which  the  defendant  pleaded  not  guilty  br  statute ;  Rdd,  that  the 
1 4  6m.3,  c  7  8,  was  an  act  ^  of  a  local  and  personal  nature,"  except  as  to  tne  84th  and  86th  sections : 
«m1  that  the  defendant  could  not,  under  the  general  issue,  aviiil  himself  of  the  defence  that  he 
iMmi  fide  believed  he  was  acting  under  the  provisions  of  that  act;  nor  could  he,  under  that 
pies,  object  that  the  ▼enue  was  laid  m  the  wrong  county ;  but  should  hare  pleaded  those  matters 
«P«wUy. 

BeU  alio,  that  the  New  BuilcUng  Act,  (the  7  &  8  Vict.  c.  84,)  which  is  printed  amongst  the 
public  general  statates,  is  an  act  of  <*a  local  and  personal  nature." 

L   L   2 


516  CASES   ON   POINTS  OF   PRACTICE,  BXCfl. 

the  Building  Act.  That  the  wall  was  not  within  the  city  of 
London,  or  the  liberties  thereof,  but  was  situate  within  tbe 
county  of  Surrey,  and  within  the  district  over  wluch  the 
provisions  of  the  14  Geo.  3,  c.  78,  extended ;  that  the  wall 
upon  which  the  building  took  place  was  not  a  party  fence 
wall,  or  a  party  wall,  nor  a  wall  in  common  between  the 
plaintiff  and  the  defendant,  but  was  entirely  standing  on 
the  land  of  the  plaintiff,  and  was  his  wall  exclusively.  Thit 
before  the  commencement  of  the  action,  the  plaintiff  gave  a 
notice  of  action  sufficient  to  satisfy  the  100th  section  of  the 
Building  Act,  and  commenced  his  action  within  three  calen- 
dar months  after  the  trespass.  The  questions  raised  for  the 
opinion  of  the  Court  were,  first,  whether  the  statute  5  &  6 
Vict.  c.  97,  8.  3,  or  the  7  &  8  Vict.  c.  84,  took  away  from 
the  defendant  the  power  of  pleading  not  guilty  by  statute, 
under  the  14  Geo.  3,  c.  78.  Secondly,  supposing  the  Court 
to  be  of  opinion  that  the  above  statutes  did  not  take  away 
the  power  of  pleading  not  guilty,  whether  the  defendant  waa 
entitled  to  the  protection  of  the  1 4  Geo.  3,  c.  78,  by  pleading 
not  guilty,  and  giving  the  special  matter  in  evidence, 
although  the  wall  built  upon  by  the  defendant  was  not 
a  party  wall,  or  party  fence  wall ;  and  under  such  plea  to 
object,  that  the  venue  was  improperly  laid  in  Surrey 
instead  of  Middlesex.  If  the  Court  should  think  that  the 
above  statutes,  or  either  of  them,  had  not  taken  away  from 
the  defendant  the  power  of  pleading  not  guilty,  and  giving 
the  special  matter  in  evidence,  although  the  wall  was  not  a 
party  wall,  or  a  party  fence  wall ;  then  the  verdict  for  the 
plaintiff  was  to  be  set  aside,  and  a  verdict  entered  for  the 
defendant  But  if  the  Court  should  think  that  the  above 
statutes,  or  either  of  them,  did  take  away  from  the  defendant 
the  power  of  pleading  not  guilty  by  statute,  or  that  he  was 
not  entitled  to  the  benefit  of  pleading  the  general  issue,  and 
giving  the  special  matter  in  evidence,  in  consequence  of  the 
wall  not  being  a  party  wall  or  party  fence  wall ;  the  next 
question  was,  whether,  upon  the  common  plea  of  not  goil^i 
although  the  wall  was  not  a  party  wall,  or  a  party  fence  wafl> 
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the  defendant  was  entitled  to  avail  himself  of  the  objection, 
ander  the  14  Geo.  3,  c.  78,  s.  100,  that  the  venue  was  laid 
in  Surrey,  and  not  in  Middlesex.  If  the  Court  should  think, 
that  upon  the  common  plea  of  not  guilty  the  defendant  was 
notable  to  avail  himself  of  the  objection,  that  the  venue  was 
laid  in  Surrey,  and  not  in  Middlesex,  the  verdict  for  the 
plaintiff  was  to  stand,  and  the  damages  to  be  reduced  to 
40«. 


Richards 


V. 

Ea^to. 


Unthank  for  the  plaintiff.  The  5  &  6  Vict  c.  97,  s.  3,  (a) 
has  in  efiect  repealed  the  100th  section  of  the  14  Geo.  3, 
c.  78,  which  enables  a  party  sued  for  anything  done  in 
ponnance  of  that  act,  to  plead  the  general  issue,  and  give 
the  special  matter  in  evidence  (6).     The  distinction  between 


(a)  Enacts,  **  that  so  much  of 
any  clause  or  provision  .in  any 
act  or  acts  commonly  called  pub- 
lic, local  and  personal,  or  local 
and  personal,  or  in  any  act  or 
acts  of  a  local  and  personal  nature, 
whereby  aoy  party  or  parties  are 
entitled  or  permitted  to  plejid  the 
Reneral  issue  only,  and  to  give 
any  special  matter  in  evidence 
without  specially  pleading  the 
same,  shall  be  and  the  same  is 
liereby  repealed." 

(6)  14  Geo.  3,  c.  78,  s.  100  :— 
"  Tliat  no  action  or  suit  shall  be 
commenced  against  any  person 
or  persons  for  any  thing  done 
in  pursuance  of  this  act,  until 
tweDty^>ne  days  after  notice  in 
writing,  of  an  intention  to  bring 
such  action  or  suit,  has  been 
giren  to  the  person  or  persons 
against  whom  such  action  or 
smt  shall  be  brought,  nor  after 
the  expiration  of  three  calendar 
months  next  after  the  fact  com- 
mitted ;  and  every  such  action 
or  suit,  the  cause  whereof  shall 
arise  within  the  said  city  of  Lon- 


don or  the  liberties  thereof,  shall 
be  laid  and  tried  in  the  said  city 
of  London,  and  not  elsewhere; 
and  every  such  action  or  suit,  the 
cause  whereof  shall  arise  in  any 
part  of  the  limits  aforesaid  out 
of  the  said  city  of  London  and 
liberties  thereof,  shall  be  laid  and 
tried  in  the  county  of  Middlesex, 
and  not  elsewhere;  and  the  de- 
fendant or  defendants  in  every 
such  action  or  suit  may  plead  the 
general  issue,  and  give  this  act, 
and  the  special  matter  in  evidence, 
at  any  trial  or  trials  to  be  had 
thereupon,  and  that  the  matter 
or  thing,  for  which  such  action 
or  suit  is  brought,  was  done  in 
pursuance  and  by  the  authority 
of* this  act:  And  if  the  said 
matter  or  thing  appear  to  have 
been  so  done,  or  if  it  appear  that 
such  action  or  suit  was  brought 
before  the  expiration  of  twenty- 
one  days  after  such  notice  given 
as  aforesaid,  or  that  sufficient 
satisfaction  was  made  or  tendered 
before  such  action  was  brought ; 
or  if  any  such  action  or  suit  be 
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1846.  ^  a  general  and  a  special  statute  is  pointed  out  in  HMmd's 
ccLscy  (a)  where  it  is  said,  ^'that  of  general  statutes  the  Judges 
ought  to  take  notice,  although  they  be  not  pleaded;  otherwise 
of  special  or  particular  statutes.  And  for  the  better  undep> 
standing  of  our  books  in  this  point,  and  which  shall  be  said 
in  judgment  of  law,  statutum  generate,  and  which,  statutQm 
speciale,  it  is  to  know  that  generate  dicitur  a  genere  and 
speciale  a  specie.**  Although  the  act  in  question  embrKes 
an  extensive  district,  it  is  equally  local  with  the  Centnl 
Criminal  Court  Act,  (4  &  5  Wm.  4,  c.  36,)  or  the  Metropo- 
litan Police  Act,  (2  &  3  Vict  c.  47.)  Even  where  a  Comt 
of  Requests*  Act  contained  a  clause  declaring  that  it  should 
be  deemed  a  public  act,  it  was  nevertheless,  held  to  be  a 
public,  local,  and  personal  act,  within  the  5  &  6  Vict  c.  97; 
Cock  V.  Gent,  {b)    (He  was  then  stopped  by  the  Court). 

Secondly,  As  to  the  objection  that  the  venue  is  laid  in 
the  wrong  county,  there  is  no  issue  to  raise  the  question  of 
locality.  The  defendant  ought  to  have  pleaded  specially 
that  the  alleged  trespass  was  committed  .under  the  authority 
of  the  Building  Act  Boyes  v.  Hewetson  (c)  shews,  that  the 
objection  is  no  ground  of  nonsuit  It  may  be  as  well  said,  that 
want  of  notice  of  action,  or  tender  of  amends,  might  be  given 
in  evidence  under  the  plea  of  not  guilty. 

Martin,  for  defendant  first.  The  right  of  pleading  the 
general  issue  under  the  14  Geo.  3,  c.  78,  s.  100,  has  not  been 
taken  away  by  the  5  &  6  Vict  c.  97,  s.  3.  The  former  act 
is  not  a  "  local  and  personaP  act,  it  will  be  found  printed 
among  the  public  general  statutes.  Neither  does  it  fell 
within  the  definition  of  lan  act  "  of  a  local  and  personal 
nature,"  such  as  a  canal  act,  or  a  road  act  Nor  is  it  an  act 
"  commonly  called  public,  local  and  personal" 

not  commenced  within  the  time  defendants  therein." 

herein  for  that  purpose  limited,         (a)  4  Rep.  76. 

or  be  laid  in  any  other  county  or  •(&)  Ante,  vol.  1,  p.  413;  S.  C. 

place  than  as  aforesaid ;  then  the  13  M.  d?  W.  234. 

jury,  in  every  such  action  or  suit,  y  (c)  2  Bing.  N.  C.  575. 

shall  find  for  the  defendant  or 
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Secondly^  it  was  not  necessary  to  plead  that  the  venue       1 846. 
was  laid  in  the  wrong  county,  for  that  is  a  matter  collateral    ^J^^'^J[^ 
to  die  pleading,  and  one  on  which  the  Judge  must  act  at  the  t'- 

trial  Such  a  plea  would  be  open  to  demurrer,  for  it  would 
neither  traverse,  nor  confess  and  avoid  the  allied  trespass. 
Bcjfei  V.  Hewettam  only  decides,  that  in  covenant  by  assignee 
of  lesBee  against  lessor,  the  locality  not  appearing  on  the 
&ce  of  the  declaration,  the  plaintiff  could  not  be  nonsuited 
on  the  groand  of  a  wrong  venue.  But  in  this  case  the 
statute  expressly  requires,  that  the  venue  shall  be  laid 
io  the  Court  of  Middlesex,  and  not  elsewhere,  and  the 
Judge  at  the  trial  is  bound  to  give  effect  to  that  provision. 

Unthankyin  reply.  The  mere  fact  of  an  act  of  Parliament 
being  printed  among  the  public  general  acts  is  no  proof  that 
it  is  a  public  general  statute.  The  act  for  enabling  the 
inhabitants  of  Grosvenor  Square  to  pave,  cleanse,  light, 
water,  and  embellish  the  square,  (14  Geo.  3,  c.  52,)  will  be 
found  among  the  public  acts.  An  act  of  Parliament,  private 
in  its  nature,  is  not  made. a  public  act  by  a  clause  declaring 
that  it  shall  be  deemed  and  taken  to  be  so ;  Brett  v.  Beales.  (a) 
The  title  of  14  Geo.  3,  c.  78,  as  well  as  the  33rd  &  37th 
sections  clearly  shews,  that  it  is  confined  to  the  particular 
localities  there  mentioned. 

Then  as  to  the  venue,  that  matter  should  have  been 
pleaded.  A  statutory  plea  may  be  good,  although  it  be  not 
a  denial  or  confession  and  avoidance ;  for  instance,  the  plea 
of  the  Statute  of  Limitations.  The  meaning  of  the  100th 
section  is,  that  the  jury  are  to  find  for  the  defendant  in  cases 
where  the  objection  is  taken  by  plea.  Besides,  it  appears 
that  the  wall  in  question  was  not  a  party  wall ;  so  that  the 
trespass  complained  of,  cannot  be  said  to  have  been  done 
in  pursuance  of  the  act:  Edge  v.  Parker  (J);  Knight  v. 
Turquand{c);  Cook  v.  Leonard  {d);  Jones  v.  Gooday(e). 

Cur.  adv.  vult. 

/(«)  I  M.  &  Mai.  421.  (d)  6  B.  &  C.  361. 

Ah)  8  B.  &  C.  697.  yie)  1  Dowl.  914,  N.  S.j  S.  C. 

•  f<^)  2  M.  &  W.  101.  9M.&W.  736.   ^ 
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1846.  Paiu(.e»  B. — This  was  a  case  which   came  before  the 

Court  on  points  reserved  on  an  award.  It  appears,  that  an 
action  of  trespass  was  brought  for  building  upon  a  wall,  and 
that  it  was  referred  to  an  arbitrator,  who,'at  the  request  of 
either  party,  was  to  state  any  points  of  law  for  the  deciaon  of 
the  Court  of  Exchequer.  The  arbitrator  finds  that  the  writ 
of  summons  was  issued  on  the  14th  of  June,  1844,  and  that 
the  venue  was  laid  in  the  county  of  Surrey.  The  declaration 
consists  of  four  counts  in  trespass :  the  defendant  pleaded  not 
guilty,  with  the  words  '^by  statute'*  in  the  maigin  of  the  plea, 
and  issue  was  joined  on  that.  The  statute  relied  on  was  the 
Building  Act,  14  Greo.  3,  c.  78,  and  the  award  then  finds, 
that  the  houses  of  the  plaintiff  and  defendant  adjoin,  being 
separated  by  a  wall,  which  had  existed  for  several  years; 
that  an  addition  was  made  to  this  wall  by  building  upon  it  at 
both  ends.  In  the  year  1844,  the  trespass  was  committed, 
by  building  on  this  wall.  The  award  then  finds,  that  the 
wall  is  in  the  county  of  Surrey,  and  was  within  the  district 
over  which  the  provisions  of  the  act  14  Geo.  3,  c.  78,  ex- 
tended ;  but  that  the  premises  were  not  in  the  city  of  London 
or  the  liberty  of  the  city  of  London ;  and  that  the  wall,  upon 
which  the  building  took  place,  was  not  a  party  fence  wall, 
nor  a  party  wall,  nor  a  wall  in  common  between  them,  but 
was  entirely  standing  on  the  land  of  the  plaintiff,  and  was 
his  wall  exclusively.  The  addition  was  made  to  each  end  of 
the  wall,  which  was  exclusively  the  property  of  the  plaintiff, 
by  building  on  the  wall;  and  in  making  the  addition  at  both 
ends,  the  defendant  bona  fide  believed  the  wall  to  be  a 
party  wall,  and  boni  fide  intended  to  comply  with  the  pro- 
visions of  the  Building  Act  Before  the  commencement  of 
the  action,  the  plaintiff^  gave  a  notice  sufficient  to  satisfy  the 
provisions  of  the  100th  section  of  the  Building  Act,  and 
commenced  his  action  within  three  calendar  months.  The 
venue  was  laid  in  the  county  of  Surrey,  and  the  questions 
which  the  arbitrator  has  been  requested  by  one  of  the  parties 
to  raise  for  the  opinion  of  the  Court  of  Exchequer  arc,  first* 
whether  the  statute  5  &  6  Vict.  c.  97,  or  the  statute  7  &  S 
Vict  c.  84,  takes  away  fi-om  the  defendant  the  power  of 
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pleadiDg  *^  not  guilty,  by  statute,"  under  the  14  Geo.  3,  c.78  ?        1  ^46. 
Supposing  the  Court  to  be  of  opinion  that  the  above  statutes     n,ciJ^aD» 
did  not  take  away  the  power  of  pleading  not  guilty ;   then  ^' 

the  neztqnestion  for  the  opinion  of  the  Court  was,  whether 
the  defendant  was  entitled  to  the  protection  of  the  statute  by 
pleading  the  general  issue,  and  giving  the  matter  in  evidence, 
although  the  said  wall,  which  was  built  upon,  and  added  to 
by  the  defendant,  was  not  a  party  wall  or  fence  wall,  and  al- 
though the  venue  was  improperly  laid,  as  it  ought  to  have  been 
laid  in  Middlesex.  If  the  Court  should  be  of  opinion  that 
the  above  statutes,  or  either  of  them,  applied,  it  may  not  be 
material  to  advert  to  this  point  Then  the  arbitrator  directs 
that  the  verdict  for  the  plaintiff  shall  be  set  aside,  and  the 
verdict  entered  for  the  defendant  in  lieu  thereof,  if  the 
Court  shoald,  on  such  application,  be  of  opinion,  that  the 
above  statutes,  or  either  of  them,  have  not  taken  away  £rom 
the  defendant  the  power  of  pleading  '^not  guilty,"  and  of 
pving  the  special  matter  in  evidence.  The  arbitrator  then 
directs,  that  if  the  Court  of  Exchequer  should  think,  that 
iqpon  the  common  plea  of  **  not  guilty"  the  defendant  was 
entitled  to  avail  himself  of  the  objection,  under  the  provision 
of  the  14  Geo.  3,  c.  78,  s.  100,  that  the  venue  was  laid  in 
Sarrey,  and  not  in  Middlesex,  the  verdict  entered  for  the 
plaintiff  was  to  be  set  aside ;  but  if  the  Court  were  of  opinion, 
that  he  was  not  able  to  avail  himself  of  the  objection  that  the 
Yenoe  was  laid  in  Surrey,  then  he  awarded,  that  the  verdict 
entered  for  the  plaintiff  should  stand,  and  that  the  damages 
in  the  declaration  should  be  reduced  to  40«. 

The  first  question  which  the  arbitrator  refers  to  us  is, 
whether  the  right  of  pleading  the  general  issue,  and  giving  the 
special  matter  in  evidence,  given  by  the  statute  14  Geo.  3, 
c.  78,  is  taken  away  by  the  statute  5&6  Vict  c.  97.  We,  who 
heard  the  aigument.  My  Lord  (Jkief  Baron,  mj  Brother  Piatt, 
and  myself,  all  agree  that  the  right  was  taken  away.  That 
Btatate  provides,  in  section  3,  ^Hhat  so  much  of  any  clause 
or  provision  in  any  act  or  acts,  commonly  called  public,  local 
and  personal,  or  local  and  personal,  or  in  any  act  or  acts  of  a 
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1846,       local  and  personal  nature,  nvhereby  any  party  or  parties  m 
Bici^m     ™ti^«d  ^^  permitted  to  plead  the  general  ifiwie  only,  and 


9. 
Ea8TO. 


gpedflUj 

pleading  &e  same,"  shall  be  repealed.     The  set  of  the 
14  Geo-  3,  c.  78,  was  not  an  act  "commonly  called  public, 
local  and  personal;*    That  designation  did  not  take  place 
until  long  after  the  statute  passed.  On  the  Ist  of  May,  1797, 
the  House  of  Lords  resolved,  that  the  Queen's  printer  should 
class  the  general  statutes,  and  special  and  public,  and  local 
and  private,  in  separate  volumes ;  and  on  the  8th  of  May, 
1801,  there  was  a  resolution  of  the  House  of  Commons, 
agreed  to  by  the  House  of  Lords,  that  the  general  statutes, 
public,  local  and  personal,  in  each  session,  should  be  classed 
in  separate  volumes :   that  was  the  commencement  of  that 
division  of  the  statutes.    The  question,  however,  is,  whether 
the  act  does  not  fall  within  the  description  of  an  act  "of  a 
local  and  personal  nature."  It  seems  singular  that  the  7  &8 
Vict  c.  84,  should  not  have  been  ckssed  among  public, 
local  and  personal  acts;  for  it  is  confined  in  its  operatioD* to 
districts  in  and  about  the  metropolis,  with  power  to  her 
Majesty  to  extend  its  limits.     How  this  has  happened 
cannot  be  explained,  for  it  is  clearly  of  a  local  and  penonal 
nature,  local  in  being  confined  to  local  limits,  and  personal 
as  affecting  a  particular  description  of  persons  only,  as  dis- 
tinguished finom  that  of  all  the   Queen's  subjects.    The 
14  Geo.  3,  c,  78,  is  of  the  same  character  in  its  general  scope, 
the  only  doubt  that  can  be  raised  as  to  its  being  of  a  local 
and  personal  character  is,  that  it  is  not  of  a  local  and  personal 
character  only,  as  some  of  the  clauses  affect  all  the  Queens 
subjects,  namely,  the  84th  and  86th  relating  to  accidental 
fires,  and  the  statute  is  in  that  respect  public.   If  the  defence 
in  the  action  arises  out  of  either  of  these  clauses,  it  would 
probably  be  held  that  the  statutable  plea  was  not  taken  away ; 
but  the  defence  in  this  case  arises  under  that  part  of  tbe 
act  which  is  not  public.     In  all  other  respects  than  as  far  as 
it  relates  to  accidental  fires,  the  act  falls  under  the  categoi; 
of  a  statute  of  a  local  and  personal  nature ;  and  we,  therefore, 


J 
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all  agree  that  the  statutable  plea  of  the  general  iflaae,  which 
enables  the  party  to  give  the  special  matter  in  evidence,  was 
taken  away  in  this  case. 

The  only  remaining  question,  which  according  to  the 
finding  of  the  arbitrator  becomes  material,  is,  whether  the 
oon-compliance  with  the  requisites  of  the  statute  14  Geo.  3, 
c.  78,  could  be  given  in  evidence  under  the  ordinary  plea 
of  ^  not  guilty.''  Unless  the  privileges  are  meant  by  that 
statute  to  be  available  to  the  defendant  as  a  good  defence 
without  pleading,  or  independent  of  the  form  of  plea,  as 
want  of  an  apothecary's  certificate  has  been  held  to  be,  the 
defendant  cannot  avail  himself  of  the  defence  on  a  plea  of 
''not  guilty,"  which  merely  denies  the  fact  of  a  trespass 
having  been  committed.  We  think,  too,  that  the  meaning 
of  the  clause  on  which  the  question  arises  is,  that  under 
the  plea  of  not  guilty  given  by  the  statute,  the  non-com- 
pliance with  the  form  prescribed  would  be  a  defence ;  but 
not  generally,  -whatever  the  form  of  plea  might  be.  That 
section  is  the  100th,  which  enacts,  **  that  no  action,  or  suit, 
dial!  be  commenced  against  any  person  or  persons  for  any- 
thing done  in  pursuance  of  this  act,"  &c.  (His  Lordship 
here  read  the  clause).  *'The  defendant  may  plead  the  general 
issue,  and  give  this  act  and  the  special  matter  in  evidence 
at  any  trial  or  trials  to  be  had  thereupon."  The  special 
Butter,  which  the  defendant  is  permitted  to  give  in  evidence, 
consists  of  all  that  the  statute  makes  a  defence ;  that  is, 
either  that  the  act  was  done  by  the  authority  of  the  statute, 
and  then  the  defence  is  complete ;  or,  that  it  was  done  in 
pnnnance  of  it,  in  the  sense  prc^rly  given  by  the  addition 
of  those  words ;  in  which  case  there  may  be  a  defence,  if  the 
defendant  proves,  that  there  was  a  sufficient  tender  of 
amends,  or,  that  the  plea  was  within  the  statutable  limits, 
and  that  the  venue  was  wrong,  or  unless  the  plaintiff  prove 
that  the  action  was  commenced  in  due  time,  which  will 
pnin4  facie  appear  by  the  record,  or  that  he  gave  a  notice 
ss  required  by  the  act.  We  think  that  none  of  these  defences 
are  available  except  under  the  statutable  plea  of  not  guilty, 
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1846.       and  that  the  right  of  giving  evidence  of  special  matter  under 
j^JJ^^     that  plea  being  taken  away,  the  defendant  must  plead  such 
^-  matter  specially  in  order  to  avail  himself  of  it. 

The  award,  therefore,  will  stand  as  a  verdict  for  the  plain- 
tifF,  and  the  rule  must  be  discharged. 

Rule  dischaiged. 


d^-  /s^Mr>K  /fP'  Proudfoot  v.  Poile. 

An  aetioii  on  ^  HIS  was  an  action  of  covenant  on  an  apprentice  deed, 
■niu>pTeiitice  j^^j  having  come  on  for  trial,  was  referred  to  arbitration, 
referred  to        together  with  two  Other  actions,  in  one  of  which  the  infant 

arbitration  by         "  .  ,,i.  *».-ii  i»i 

order  of  niai  apprentice  sued  by  his  next  mend;  the  costs  ot  the  causes 
S?AtIroothOT  to  abide  the  event,  and  the  costs  of  the  reference  and  award 
actions,  in  one  to  be  in  the  discretion  of  the  arbitrator,  who  was  to  certify 

of  wlucn  the  ' 

infant  ^pren-  to  whom  and  by  whom  the  same  were  to  be  paid.  The 
his  next  friend,  submission  contaitied  a  clause,  enabling  the  Court  to  order 
SeSSJL^to  ^®  *^*^  to  be  amended.  The  arbitrator  awarded  that 
abide  the  erent,  the  verdict  in  the  above  cause  should  be  entered  for  the 

and  the  costs 

of  the  reference  defendant,  that  the  two  other  actions  should  be  no  further 
£  in  the  dis-  prosecuted,  and  that  the  in&nt  should  pay  the  costs  of  the 
Sw^t^.****    reference  and  award. 

The  arbitrator 

the  verdict  in  Humjrey  had  obtained  a  rule  nisi  to  set  aside  the  award 
sho^be**'^  on  the  grounds,  first,  that  the  arbitrator  had  exceeded  his 
*h*^  n^L  ^^^^^'^^y  ^°  ordering  an  infant  to  pay  costs ;  secondly,  thai 
that  the  two  the  award  was  not  final,  inasmuch  as  the  costs  of  the 
should  be  no  reference  were  ordered  to  be  paid  by  a  person  who  was  no 
'.^t^'^Si     party  to  the  cause. 

that  Uie  inftut 
should  pay 

the  costs  of  Liuh  shewed  cause.     The  arbitrator  had  power  to  order 

and  Mrard.  ^^®  coeXs  to  be  paid  by  any  one  party  to  the  reference.  A 
flw^that  the  gabmission  to  arbitration  by  an  infimt  is  voidable  only,  not 

award  was  not        ^  ^  *' 

bad  by  reason   void.     After  he  is  of  age  he  may  apply  to  set  it  aside,  but 

of  its  directing  .-  ,       ,  .         i     -       i        i 

an  infant  to  if  he  does  not,  be  admits  that  he  was  a  competent  party  to 
pay  cosu.        ^g  reference,  and  that  the  arbitrator  had  jurisdiction  over 
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him*   So  far  as  regards  the  infant  himself,  the  Court  cannot        1846. 

entertain  the  application ;  if  he  be  not  a  party,  he  has  no    pim)ujdfoot 

right  to  object  to  the  award;  if  he  be,  he  is  bound  by        p  ^- 

the  submission.     The  in&nt  is  substantially  the  plaintiff 

in  all  three  actions ;  he  is  also  one  of  three  parties  referring 

a  matter  in  which  they  have  a  common  interest,  and  giving 

the  arbitrator  an  unlimited  power  of  determining  by  whom 

the  costs  shall  be  paid.     The  infimt  cannot  say  that  the 

award  is  bad,  for  he  is  not  bound  to  perform  it ;  the  plain- 

tiflb  in  the  other  actions  cannot  object  to  the  award,  for 

they  are   not    ordered   to   pay  the   costs.      The   Court 

called  on 

Htanfrey^  to  support  the  rule.  The  submission  must 
receive  a  reasonable  construction.  There  is  a  reference  of 
three  actions,  to  one  of  which  the  infant  is  no  par^,  and 
the  costs  of  the  causes  are  to  abide  the  event;  the  costs  of 
the  reference  and  award  are  to  be  in  the  discretion  of  the 
arbitrator ;  the  plain  meaning  of  which  is,  that  the  costs  of 
the  reference  and  award  of  each  particular  cause  shall  be  in 
the  discretion  of  the  arbitrator,  in  the  same  way  as  if  it  had 
been  separately  referred.  [Alderaon^  B.  — How  is  the  arbi- 
trator to  divide  the  costs  of  the  award  ?  PoUoch,  C.  B. — 
Suppose  several  causes  are  referred  to  the  arbitrator  to  say 
by  whom  and  to  whom  the  costs  are  to  be  paid,  and  a 
person  not  a  party  to  any  one  of  the  causes  comes  in  by 
mle  of  Court,  and  makes  himself  a  party  to  the  reference, 
the  arbitrator  might  direct  him  to  pay  the  whole  costs.] 
There  would  have  been  no  difficulty  in  apportioning  the 
costs  according  to  the  expenses  of  the  different  actions. 
[PoUocky  C.  B. — K  there  be  any  state  of  circumstances  under 
which  such  an  award  could  be  made,  that  is  enough  to 
support  it  Now  suppose,  in  this  case,  the  plaintiffs  in  the 
two  actions  admitted  before  the  arbitrator  that  they  had  no 
cttose  of  action,  and  the  whole  costs  of  the  reference  and 
award  had  been  occasioned  by  the  other  plaintiff  persever- 
ing in  his  action ;  could  not  the  arbitrator  make  him  pay  all 
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1846.  the  costs?]  Secondly,  the  arbitrator  has  exceeded 
PftouDFooT  authority  in  ordering  an  infimt  to  pay  costs,  inasmuch  as  he 
is  a  party  who  is  not  bound  to  pay  them.  An  infimt  may 
at  any  time  revoke  the  authority ;  and  if  he  had  not  been 
ordered  to  pay  the  costs,  it  is  impossible  to  say  that  some 
other  one  of  the  parties  might  not  have  been  ordered  to  pay 
them.  The  arbitrator  has  not  exercised  the  discretioo 
which  he  was  called  upon  to  do.  It  is  the  same  as  if  he 
had  ordered  a  stranger  to  pay  the  costs.  [Rdfe^  E— In 
that  case  the  award  would  be  bad  on  the  fiice  of  it] 

Pollock,  C.  B.--  I  do  not  think  we  ought  to  inteifere  to 
set  aside  the  award.  It  seems  in  every  respect  right,  and  if 
we  thought  otherwise,  we  should  send  it  back  to  the  aiU- 
trator  to  amend  it 

Aldebson,  B.,  and  Bolfb,  B.,  concurred 

Rule  dischaiged. 


J 
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COURT  OF  QUEEN'S  BENCH. 


ilHHtLtp  dtni* 


IN  THE  NINTH  YEAR  OP  THE  REIGN  OF  VICTORIA. 


Ex  parte  Gbobge  Critchlet.  1846. 

A  RULE  had  been  obtained  in  last  Michaelmas  Term,  where^ 
calling  on  Thomas  Tomer  to  shew  cause  why  a  warrant  of  ^^S^iement 
tttomey,  dated  the  lOth  of  October,  1845,  and  executed  ^^  pending 

1     ^^  ,  before  a  magii- 

by  Geoive  Critchley  the  elder,  and  odiers,  should  not  be  tnte^who 
set  aside,  on  the  ground  that  it  had  been  given  for  an  doubtswhether 
illegal  consideration.  diS^T^*'* 

The  affidavit  of  Geoige  Critchley  the  elder,  on  which  between  the 
the  rule  was  obtained,  stated  the  following  facts: — That  in  ^nccmd^ 
November,  1844,  the  deponent's  son  became  a  partner  with  ffiw^t 
Tomer  in  the  business  of  a  shoemaker,  and  that  the  part-  of  a^orney 

ff iven  to  secure 

nenhip  lasted  about  eleven  month&:    That  on  the  17th  of  uie  payment 
September,  1845,  Turner,  under  the  pietence  that  the  eharged  to*^ 
deponent's  son  was  his  servant  and  not  his  partner,  caused  ^^^^^^' 
him  to  be  arrested  and  taken  before  a  magistrate,  on  a  bein^  after- 

.  ____  wards  with" 

charge  of  embezzlement  That  the  prisoner  was  several  drawn,  was 
times  remanded  at  the  instance  of  Turner,  in  order  to  ^\h(f^me 
enable  him  to  brinff  further  evidence,  and  ultimately  was  f^  P^  "*» 

^  °  •'  tbere  was  a 

admitted  to  bail  to  appear  on  a  subsequent  day.     That  eharf^ofa 

•  «.  «••  111  cnnunal  na* 

pnor  to  the  last  remand,  an  mterview  took  place  between  tore  oending, 
the  deponent,  one  Adwin,  and  Turner's  attorney,  at  which  ^j^ij^^ 

bring  to  an  end. 
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1S46.  the  latter,  in  answer  to  questions  put  to  him  as  to  the  I 
Ex  parte  feature  of  the  charge  against  the  prisoner,  said  there  were 
Oritchlky.  several  charges  of  a  very  serious  nature,  amoDgjst  whiA 
were  some  for  receiving  and  embezzUng  money,  and  for 
altering  invoices  sent  with  goods;  also  one  for  stealing 
certain  shoes^  and  various  other  charges,  which  would  oer- 
taily  send  the  accused  out  of  the  country ;  and  that'iC  Adwin 
wished  to  say  anything  about  the  matter  he  had  better 
come  alone,  as  he  (the  attorney)  objected  to  any  tliiid 
party  being  present  That  afterwards  several  other  iDte^ 
views  took  place  between  Turner,  and  his  solicitor,  and  tbe 
deponent;  and  that  it  was  ultimately  arranged,  that  t 
certain  sum  of  money  should  be  paid  down,  and  that 
security  should  be  given  for  any  further  sum  which  mf^ 
be  found  due  from  the  accused  to  Turner ;  and  that  upon 
such  security  being  given,  the  proceedings  before  the 
magistrate  should  be  abandoned,  and  that  Tomer^s  attorney 
should  acquaint  the  magistrate  that  the  charge  could  not  , 
be  sustained  for  want  of  sufficient  evidence.    That  on  the      \ 

■ 

13th  of  October,  the  warrant  of  attorney  in  question  wae 
accordingly  given  by  the  deponent,  the  accused,  his  aster 
and  brother-in-law;  and  that  on  the  15th  of  October, 
to  which  day  the  examination  of  the  charge  had  been 
adjourned,  the  attorney  for  Turner  informed  the  magtstrate, 
that  counsel's  opinion  having  been  taken,  it  was  found  that 
the  cfaHige  ooald  not  be  sustained,  and  the  prisoneri* 
then  aocoirdmgly  discharged.  The  deponent  also  stated 
that  be  was  induced  to  sign  the  watraat  of  attorney  by  his 
desire  to  save  his  son  the  disgrace  of  a  trial,  and  under  the 
belief  iliat  on  an  inspection  of  accounts  he  would  not  be 
called  on  to  pay  the  warrant  of  attorney. 

The  affidavits  in  answer  did  not  deny  that  the  wansnt 
of  attorney  was  given  to  secure  the  payment  of  certain 
sums  due  to  Turner  from  the  accused^  and  that  charges  of 
embezzlement  had  been  preferred;  but  denied  that  tbe 
warrant  of  attorney  was  given  to  compromise  any  charge  of 
embezzlement     They  stated  that  at  an  interview  between 


HILARY   TERMy    9   VICT.  529 

tfae  putiesy  account  books  had  been  produced^  and  that  the  1846. 
acensed  had  then  admitted  the  sum  for  ^rhich  the  warrant  Ex  parte 
was  given  to  be  due  firom  him  to  Turner.  That  the  defence  Cwtchley. 
act  up  before  the  magistrate  was,  that  the  accused  and 
Tomer  were  partners;  and  that  the  evidence  that  Turner 
himself  had  given  before  the  magistrate  was,  that  he  had 
^^reed  with  the  accused  that  the  latter  should  share  the 
profits  of  the  business  with  him,  besides  other  advantages* 
That  the  magistrate  himself  had  expressed  great  doubt 
wfaetheTi  under  the  circumstances,  the  charge  of  embezzle- 
mcDt  could  be  sustained,  and  that  the  charge  of  stealing 
was  withdrawn  before  the  settlement.  One  of  the  afiBdavits 
also  stated,  that  at  the  time  of  the  settlement  the  deponent 
well  knew  that  ^  no  felony  was  compounded  or  compro- 
mised, as  the  same  had  long  before  been  abandoned,  and 
never  could  be,  or  was  proved,  or  substantiated^  it  being 
altogether  doubtful  whether  any  criminal  charge  whatever 
coold  have  been  lq;ally  established." 

Piffott  (with  whom  was  Crewdet)  now  shewed  cause.  It 
is  not  denied  that  a  warrant  of  attorney  given  to  compound 
a  felony  would  be  void;  but  here  the  affidavits  shew  that 
no  felony  has  been  committed ;  for  the  charge  of  embezzle-^ 
ment  could  not  be  sustained  if  the  parties  were  partners, 
as  the  evidence  shewed  they  were,  and  the  charge  of 
stealing  the  shoes  was  withdrawn  before  the  warrant  of 
attorney  was  given.  It  is  not  necessary  to  constitute  a 
partnership  that  the  parties  should  share  the  loss  as  well  as 
the  profit.  If  no  felony  had  been  committed^  and  the 
warrant  of  attorney  was  only  given  to  secure  a  debt  due 
from  Critchley  the  younger  to  Turner^  as  our  affidavits 
shew ;  it  does  not  signify  whether  Turner  had  at  one  time 
proposed  to  treat  it  as  a  criminal  charge.  In  Ward  v« 
Uoyd  (a)  the  ground  alleged  for  setting  aside  a  warrant  of 
attorney  was,  that  it  was  obtained  from  the  defendant  by 

y  (a)  6  M.  &  6.  785 ;  S.  C.  7  Scott,  N.  R.  499. 
VOL.  m.  MM  D.   &  u 
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1846.  8  threat  of  prosecution  for  felony ;  bat  it  was  held  thai  that 
Ex  parte  ^®*  ^^  Sufficient  ground,  unless  it  distinctly  appeared  thit 
CftiTCHLEY.  there  was  an  agreement  by  the  plaintiff,  either  express  or 
necessarily  implied,  to  abstain  frohi  prosecuting  upon  the 
security  being  given.  Here  we  distinctly  deny  that  diere 
was  any  such  agreement;  the  fact  of  the  books  being  fe- 
ferred  to,  shews  that  the  parties  considered  it  as  a  eifil, 
and  not  a  criminal  matter. 

Betertdoffff  in  support  of  the  rule.  It  is  not  neceBBSiy 
that  there  should  have  been  an  indictable  oflfenee  con* 
mitted,  «pon  which  a  conviction  might  be  obtained.  It  tb 
sufficient  that  at  the  time  there  was  a  charge  of  a  cmuDal 
nature  pending ;  that  the  warrant  of  attorney  was  pven  far 
part  of  the  monies  included  in  that  charge,  and  that  thit 
charge  was  afterwards  withdrawn.  The  Court  will  see  that 
if  in  a  case  like  the  present  the  warrant  of  attorney  veie 
held  valid,  nothing  could  be  easier  then  for  parties  to 
defeat,  in  almost  every  case,  the  ends  of  justice.  [He  vas 
then  stopped.] 

Williams^  J. — ^It  appears  to  me  perfectly  clear,  when  we 
attend  to  the  dates  and  real  nature  of  this  transaction,  that 
the  illegality  of  this  security  is  attempted  to  be  hid  under 
a  very  thin  disguise.  Mr.  Piffott  has  presented  the  case  a§ 
fitvourably  as  the  facts  would  permit ;  but  I  think  there  is 
very  little  doubt  at  all.  In  the  case  which  has  been 
cited  (a)f  the  Court  does  not  seem  to  have  thought  that 
there  was  any  ground  at  lUl  for  assuming  that  any  criminal 
proceedings  were  about  to  be  taken.  In  the  present  case, 
on  the  contrary,  it  is  not  disputed  that  a  criminal  pros^ 
cution  was  pending  at  the  time  when  the  warrant  of  atto^ 
ney  was  given.  Now,  what  induced  Critchley  to  give  this 
warrant  of  attorney  ?  If  there  had  been  anything  to  shew 
that  the  criminal  prosecution  had  ceased,  and  that  reaott 

/  (a)  6  M.  &  G.  785 ;  S.  C.  7  Scott,  N.  R.  499. 
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was  about  to  be  had  to  civil  proceedings  for  the  purpose  1346. 
of  recovering  the  money,  there  might  then  be  some  ground  j^Tptfte 
for  supposing  that  the  warrant  of  attorney  was  given  for  CarrcHLEY* 
the  purpose  of  settling  such  civil  claim.  That  the  books 
were  referred  to,  seems  quite  consistent  with  the  warrant  of 
attorney  being  given  to  compromise  the  charge  of  embezzle^ 
ment,  as  no  donbc  the  parties  would  refer  to  them  for  the 
purpose  of  ascertaming  the  amount  of  the  debt ;  for  evei^ 
embezzlement  includes  a  debt  as  well  as  a  felony.  It  seems 
clear,  beyond  a'doubt,  that  there  was  a  prosecution  for  a 
felony  at  the  time  pending,  and  that  a  doubt  had  arisen  in 
the  magistrate's  mind  as  to  whether  a  partnership  existed 
between  the  parties  or  not.  That  being  so,  I  cannot  but 
see  that  the  warrant  of  attorney  was  calculated  to  bring  the 
proceedings  to  an  end,  and,  as  &r  as  appeared  at  the  time, 
to  [Mrevent  the  party  from  being  subjected  to  a  criminal 
prosecution.     The  rule  must,  therefore,  be  made  absolute. 

r 

Rule  absolute. 


Proud  and  Others  v,  Mayall. 

1  HIS  was  an  action  tried  before  the  under-sheriff  of  jy^y^  f^^  _^ 
Staffioidshire,  under  a  writ  of  trial,  on  the  7di  of  August  ^^f^^^^^ 

last.  done,  and 

The  declaration  was  in  debt  for  goods  sold,  work  done,  provided,  and 
and  materials  provided  for  the  defendant,  and  on  an  account  ^^.^^he^ 

stated.  particulars  of 

,  ,  demand  con- 

The  defendant  pleaded  nunquam  indebitatus,  on  which  sisted  of  items 

.   .      J  for  <*  medicines 

issue  was  jomed.  and  attend- 

ances."  At 
the  trial,  the 
pUintift*  assistant  proyed  that  they  were  surgeons,  and  that  he  had  visited  and  dispensed 
medidnes  to  the  defendant,  and  that  on  one  occasion  he  had  bled  the  defendant :  Heldf  thi^ 
prima  fade  the  charges  were  charges  in  a  medical  case ;  and  that  the  plaintiff  were  therefore 
boand  to  prove  that  they  were  certificated  as  apothecaries,  or  that  they  had  been  in  practice 
previous  to  the  1st  of  Aagust*  1815. 

M  M  2 
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1846.  The  particulars  of  the  plaiDtifls'  demand  were  as  follow: 

Proud 

•Bd  Others     u  In  the  Queen's  Bench. 

Mayaix.  **  Between  John  Freer  Proud.  Ge(»ge 

Edwards,   and    Edward    Hayliog 
Colenuin,  plaintiffs, 

and 
James  Majall,  defendant 
**  This  action  is  brought  to  recover  the  sum  of  6/«  !«.  6^, 
being  the  amount  due  on  the  following  account : — 

£  9.1 

1842.  January,      To  bill   for   medicines  and 

attendances  0    2  6 

June,  ditto  ditto  0    5  0 

1843.  February,  ditto  ditto  0  20 
November,  ditto  ditto  0  12  0 

1844.  January,  ditto  ^tto  0  2  6 
February,  ditto  ditto  2  11  6 
March,  ditto  ditto  14  0 
April,  ditto  ditto  0  6  6 
May,  ditto  ditto  0  7  6 
September,  ditto  ditto  0  5  0 
October,  ditto  ditto  0    3  0 


£6    1  6 
*^  Above  are  the  particulars  of  the  plaintiflb*  demand  in 
this  action,  for  the  recovery  whereof  they  will  avail  them- 
selves of  the  whole  or  any  part  of  the  declaration. 
''Dated  this  6th  of  June,  1845. 

«  Youths,  &c., 

''  C.  B.  TattbrshalLi 

"^  Plaintiffs'  Attorney.'' 

"  To  Mr.  Jambs  Matall, 
**  The  above-named  defendant** 
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It  appeared  upon  the  under-sheriff's  notes,  that  the  plain-  16^6. 
tifls  called  a  witness  of  the  name  of  Bunch,  who  deposed  pj^,,^ 
that  he  was  a  surgeon  and  assistant  to  the  plaintiffs,  who  *°^  Othen 
were  suigeoDS,  and  that  his  duty  was  to  assist  and  dispense  Mayall. 
occasionally;  that  he  had  visited  the  defendant,  and  dis- 
pensed medicines;  that  on  the  1 9th  November,  1843,  he 
had  visited  the  defendant  [bled  him  and  gave  medi- 
ciDes(a)],  and  that  on  the  11th  of  September,  1843,  he  had 
Tinted  the  defendant  in  the  night ;  that  he  had  dispensed 
medicines  to  the  defendant's  son ;  that  he  had  made  entries 
in  the  plaintifia'  books  of  medicines  and  attendances ;  and 
that  he  had  no  doubt  the  medicines  and  attendances 
charged,  which  amounted  to  6^  Is.  6<f.,  were  respectively 
delivered  and  made.  The  only  other  witness  called  was  the 
plaintiffs'  errand  boy,  who  spoke  to  the  delivery  of  the 
medicines.  On  the  part  of  the  defendant  it  was  submitted 
that  the  plaintiffs  must  be  nonsuited,  because  they  had  not 
proved  that  they  were  certificated  as  apothecaries,  or  that 
they  were  in  practice  before  the  1st  of  August,  1815;  and 
also  that  there  was  no  partnership  proved  (6).  The  under- 
sheriff  overruled  these  objections;  and  a  verdict  was  found 
for  the  plaintifiB  for  the  amount  claimed,  with  leave  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit  on  the  above 
grounds. 

A  rule  nisi  had  been  accordingly  obtained,  on  the  pro- 
daction  of  the  under-sheriff's  notes,  and  on  an  affidavit  of 
the  defendant's  attorney,  who  was  present  at  the  trial.  The 
affidavit  stated  that  on  the  defendant's  attorney  objecting 
that  no  item  of  a  surgical  bill  had  been  proved,  the  plain- 
tifls'  attorney  contended  that  Bunch  had  said,  in  his 
examination,  that  he  had  bled  the  defendant.  That  there- 
upon, after  the  close  of  the  plaintiff'  case,  the  witness 
Bunch  was  recalled,  and  said  that  he  had  so  deposed  in 
his  examination   in  chie£     That  then   the   words   '^  bled 


(a)  These  words  were  interlined. 

(6)  Nothing  turned  on  this  last  objection. 
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him  and  gave  medicines"  were  inserted  in  the  under-sberiff's 
notes ;  but  that  to  the  best  of  the  depoDent*s  belief  no  such 
words  were  uttered  by  the  vritness  in  his  examination  in 
chief. 

In  answer  to  this  rule,  an  affidavit  was  made  b;  the 
plaintiff's  attorney  and  by  Bunch,  that  Bunch  had  so  stated 
in  his  examination ;  and  Bunch  deposed  that  he  had  ex- 
amined the  items  to  which  the  particulars  applied,  and  that 
some  of  the  entries  and  items  related  to  work,  care,  attend- 
ance, and  medicine  done,  bestowed,  and  provided  by  the 
plaintifis  in  their  profession  and  practice  as  surgeons  t(H 
for,  and  on  behalf  of  the  said  defendant ;  that  is  to  say,  fer 
bleeding  the  said  defendant,  and  for  examining  and  treat- 
ing the  wife  of  the  defendant  for  or  in  respect  of  a  certain 
disease  or  affection  called  an  uterine  affisction. 


fVfutehurst  shewed  cause.  The  plaintillB  in  this  action 
are  surgeons,  and  therefore  the  case  does  not  come  within 
the  21st  sect  of  the  55  Geo.  3,  c  194,  which  enacts  ""tiiat 
no  apothecary  shall  be  allowed  to  recover  any  chaiges 
claimed  by  him  in  any  court  of  Ikvr,  unless  such  apothecary 
shall  prove  on  the  trial,  that  he  was  in  practice  as  an  apo- 
thecary prior  to^  or  on  the  said  fifth  day  of  August,  one 
thousand  eight  hundred  and  fifteen,  or  that  he  has  obtained 
a  certificate  to  practice  as  an  apothecary  from  the  said 
master,  wardens,  and  society  of  apothecaries  as  aforesaid." 
The  29th  sec.  expressly  enacts,  *^  that  nothing  in  this  act 
contained  shall  extend  or  be  construed  to  extend  to  lessen, 
prejudice  or  defeat,  or  in  anywise  to  interfere  with  any  of 
the  rights,  authorities,  privileges,  and  immunities  heretofore 
vested  in  and  exercised,  and  enjoyed  by,  either  of  the  two 
universities  of  Oxford  or  Cambridge,  the  Royal  C<Jl^ 
of  Physicians,  the  Royal  College  of  Suigeons" — "  bnt  the 
said  universities,  royal  colleges,''  &c,  '*  shall  have,  use, 
exercise,  and  enjoy  all  such  rights,  authorities,  privileges, 
and  immunities,  save  and  except  as  aforesaid,  in  as  full} 
simple,  and  beneficial  a  manner,  to  all  intents  and  purposes, 
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as  they  might  have  done  before  the  passing  of  this  act^ 
and  ID  case  the  same  had  neyer  been  passed."  In  Shnpsan  v. 
Balfe  (a),  which  was  an  action  by  a  surgeon  for  attendances 
aod  medicines  dispensed  in  a  surgical  case,  Bayley^  B.,  said, 
in  delivering  judgment,  '*  I  do  not  see  why  he  mi^t  not 
dispense  medicines^  as  incident  to  his  business  in  the  course 
of  attending  a  patient  as  a  suigeon."  The  case  of  Handey 
T.  Iltnacn  {b)  shews  that  a  suigeon  and  apothecary  may 
recover  as  wcH  for  medicines  as  attendances;  although  an 
apotbecaiy  is  not  allowed  to  charge  for  both ;  Taume  v. 
Gresky  (c).  In  Altismi  v.  Haydon  (d),  an  action  was 
brought  by  a  suigeon  for  attendances  in  what  was,  strictly 
speaking,  a  medical  case ;  and  although  the  Court  decided 
if^ainst  his  claim,  they  seem  to  have  taken  for  granted  that 
a  surgeon  was  entitled  to  charge  for  attendances  and  medi* 
cines  in  a  purely  surgical  case.  Mr.  Justice  Barky  in 
delivering  judgment,  says,  *^  A  chemist  can  only  recover 
for  medicines  sold,  not  for  advice  or  attendance ;  and  a 
suigeon  cannot  charge  for  his  attendance,  or  for  adminis- 
tering medicioe,  except  in  cases  within  his  own  depart- 
ment." The  question,  therefore,  rimply  is,  whether  the 
attendances  and  medicines  in  the  present  instance  were 
administered  in  the  course  of  a  surgical  case ;  and  it  is 
submitted  that  there  was  sufficient  evidence  to  warrant  the 
jury  in  concluding  that  they  were,  and  therefore  to  support 
their  verdict.  The  Court  will  not,  therefore,  disturb  their 
verdict,  particularly  when  we  shew  on  our  affidavits  that 
the  plaintifis  not  only  attended  the  defendant  to  bleed 
him,  but  also  attended  his  wife  in  an  uterine  affection. 


184(5. 


Proud 
Md  Othert 

9. 

Mayall. 


Ih$Uey,  in  support  of  the  rule.  The  case  of  AlUson  v. 
HaydoUi  simply  decided  that  a  surgeon  could  not  charge 
for  attendances  in  a  purely  medical  case.  The  rest  is  a 
mere  obiter  dictum.     In  Simpson  v.  Ralfe^  the  evidence 


/(o)  4  Tyr.  325. 
(6)  4  C.  &  P.  1 10. 
Kc)  3  C.  &  P.  581. 


y  {d)  4  Bing.  619;  S.  C.   1  M. 
k  P.  588. 
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proved  that  the  attendances  were  in  respect  of  soigtcai 
cases,  and  that  the  plaintiff's  attendances  as  a  soTgeon 
entitled  him  to  the  sum  for  which  the  verdict  was  giten; 
and  the  jury  there  discarded  all  the  items,  except  those  fer 
the  pliuntiff's  suq;ical  servicer  It  is  said  that  there  was 
evidence  in  this  case  of  surgical  aid  having  been  afibrded, 
since  the  plaintifis'  assistant  stated  that  on  one  occaaon  he 
had  bled  the  defendant ;  but  it  is  also  clear  that  the  snigi- 
cal  aid  here  was  merely  auxiliary  to  the  medical  attend- 
ances. Prima  facie  the  case,  as  presented  to  the  jury,  was 
within  the  statute.  The  plaintifiis  left  it  uncertain  whether 
the  bill  was  not  a  bill  for  apothecary's  chains,  and  there- 
fore there  was  no  case  to  go  to  the  jury.  The  plaintiflb  had 
no  right,  after  their  case  was  closed,  and  the  objection  taken 
to  remedy  the  defect  pointed  out  on  the  evidence;  AUM 
▼•  HaUiweU  (a).  Nor  can  they  now  supply  by  affidavit  defects 
in  the  evidence  at  the  trial  Looking  at  the  particukra  in 
this  case,  it  is  clear  that  it  was  not  intended  to  go  for  sur- 
gical charges.  The  plaintiffs  shewed  that  the}*  had  attended 
and  administered  medicines.  That  was  an  apothecary's 
case,  and  the  single  instance  of  bleeding  by  itself  must  be 
taken  only  as  ancillary  to  the  medical  case. 


Patteson,  J. — It  seems  that  the  words  "  bled  him  and 
gave  medicines"  are  interlined  in  the  under-sheriff's  notes. 
I  do  not  know  whether  this  was  an  after-thought,  but  it 
certainly  seems  to  have  been  stated  by  the  witness  to  get 
rid  of  the  objection.  I  think  these  plaintifis  must  Uame 
themselves.  If  they  claimed  as  for  a  surgical  case,  they 
should  so  have  stated  it  in  the  particulars;  instead  of  which 
they  make  their  claim  as  for  medicines  and  attendances. 
This  is,  therefore,  prima  fisune  an  apothecary's  case;  and 
with  regard  to  the  attendances,  it  is  clear  an  apotbecaij 
cannot  charge  for  both  medicines  and  attendances.  The 
latter  may,  thereforne^  be  altogether  dismissed;  and  then 


/(a)  I  Stark.  1 1 7. 
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torn  these  charges  for  medicines  into  medical  charges  Proud 

aDcillaiy  to  a  surgical  case,    I  think  it  will  not,  and  that  *°^  Othen 

Vm 

me  rale  fi)r  a  ncnisuit  must,  therefore,  be  absolute.  Mayall. 

Rule  absolute  (a). 


(a)  This  case  was  dacidsd  in  Michasbnas  Tbiid,  184j^. 


Reqina  v.  Justices  of  Flottshibe* 

A  RULE  had  been  obtained  (a)  calling  upon  the  justices  The  7  &  8  Vict.  ^^ 
of  the  peace  for  the  county  of  Flint,  to  shew  cause  why  a  ^uires^^notice 
writ  of  certiorari  should  not  issue  directed  to  them  to  ^^^PPf*^ 

against  an 

remoye  into  this  Court  all  and  singular  orders  made  by  order  in  bas- 

them,  or  some  of  them,  at  the  general  quarter  sessions  of  ^yen  within 

the  peace  held  at  Mold,  in  and  for  the  said  county,  dated,  ho^JJ^.:  ^^^ 

&C.,  upon  the  appeal  of  J.  Roden,  against  a  certain  order  *^®  adjudica- 

of  affiliation,  dated,  &c.,  made  upon  the  said  J.  Roden  by  making  of  any 

W,  J.  and  &  C.  P.,  Esqrs.,  two  of  the  keepers  of  the  On  an  appeal 

peace  and  justices  of  that  county,  whereby,  &a ;  together  ^"hewd^V^ 

with  the  said  original  order  of  afiiliation,  and  all  other  appeared  that 

orders  touching  the  same:   or  why  a  writ  of  mandamus  copy  of  which 

Aoald  not  issue  directed  to  the  said  keepers  of  the  peace  ^^utive°" 

and  justices,  commanding  them  to  enter,  or  cause  to  be  ^f^'  ^^ 

entered,  as  of  the  said  general  quarter  sessions  held  at  24th  of  June, 

Mold,  &c.,  on,  &C.,  the  appeal  of  the  said  J.  Roden  against  ser?iceon  the 

the  said  order  of  affiliation  with  continuances,  &c.,  and  at,  Jraf onAe*''^ 

&€.,  to  hear  and  determine  the  merits  of  the  said  appeal.  ^^^  of  June, 

*  *  who,  withm 

twenty -four 

hours  after- 

(a)  In  Michaelmas  Term,  1845.  wards,  gave 

notice  m 
appeal.    It 
w  objected  that  this  notice  was  too  late ;  whereupon  the  appellants  offered  to  prove  that  the 
order  was  not  drawn  up  or  signed  till  the  27th  of  June,  and  that  the  notice  was  consequently  in 
time :  He'd,  that  the  sessions  acted  wrongly  in  refunng  to  receive  this  evidence,  and  the  Court 
granted  a  mandamus  to  compel  them  to  do  so.  ,^  AL*/->&  S/ 
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The  following  facts  appeared  upon  the  affidavits.  On 
the  27  th  of  May,  1845,  Roden  appeared  before  the  petty 
sessions  at  Mold,  in  the  county  of  Flint,  having  been  sum- 
moned to  ansv^er  the  complaint  of  one  Maqjaret  Jones, 
virho  alleged  that  he  was  the  fiither  of  a  bastard  child  of 
which  she  had  been  delivered.  The  hearing  was  adjourned 
till  the  24th  of  June,  when  the  case  was  heard  and  an 
order  mad^  upon  Boden»  acyudging  him  to  be  the  fiither, 
and  ordering  him  to  pay  the  sum  of  one  shilling  and  sii- 
pence  weekly  for  the  maintenance  of  the  said  child. 

On  the  27th  of  June,  Roden  was  served  with  a  copy  of 
the  order.  On  the  same  day  he  attended  to  enter  into  a 
rec(^nizance,  in  order  to  appeal  against  the  order;  and 
upon  his  attorney  observing  that  the  order  was  informal, 
the  clerk  to  the  justices  said  that  it  was  only  the  draft  of 
the  order  which  was  served,  and  that  he  was  not  to  rely  m 
it.  At  a  subsequent  period  of  the  same  day,  Roden  was 
served  with  a  fresh  copy  of  the  order,  which  was  free  from 
defects,  but  which  was  made  on  the  same  complaint  and 
by  the  same  justices,  and  bore  date  the  24th  June.  Within 
twenty-four  hours  from  the  last  service,  Roden  gave  notice 
of  appeal  to  the  mother,  and  entered  into  the  proper 
recognizance  to  prosecute  the  appeal  at  the  next  sessions. 
At  the  next  sessions  accordingly  the  appeal  was  about  to 
be  entered,  when  a  preliminary  objection  was  raised,  that 
no  sufficient  notice  of  the  appeal  had  been  given  to  the 
mother  within  twenty*four  hours  after  the  making  of  the 
order.  On  the  part  of  Roden,  it  was  uiged  that  the  notice 
given  was  in  time ;  and  evidence  was  tendered  that  (he 
order,  in  point  of  fact,  was  signed  by  the  justices  on  the 
27th  of  June,  and  not  on  the  24th  of  June,  on  which  day 
it  bore  date.  The  Sessions,  however,  refused  to  hear  this 
evidence,  and  held  that  they  must  presume  that  the  order 
was  made  on  the  day  on  which  it  boie  date,  and  therefore 
that  the  notice  on  the  mother  was  too  late ;  and  they  con- 
sequently confirmed  the  order. 
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WMy  and  W.  Yardley  now  shewed  cause.  This  rule  \^\(y. 
is  granted  in  the  alternative  for  a  certiorari  or  a  mandamus,  Rbgina 
lAidi  is  unosual  (a).  The  justices,  however,  had  here  Justices  of 
acted  rigfatlj  in  rejecting  this  evidence,  as  the  case  of  Funtsbias. 
Begma  v.  The  Justices  ofDeriyshxre  (ft)  shews  that  it  is  of 
no  consequence  when  the  order  was  actuidly  signed,  since 
it  must  be  taken  on  a  state  of  facts  like  the  present  to  have 
been  actually  made  at  the  sessions  when  pronounced ;  and 
that  the  time  of  giving  notice  runs,  not  from  the  date  of 
service,  but  from  the  day  when  the  order  is  made.  In  that 
case  an  order  had  been  made  for  a  rate  under  the  Highway 
Act,  by  the  third  section  of  which  a  right  of  appeal  is  given, 
if  notice  be  ^ven  '^  within  six  days  after  such  order,  judg- 
ment, or  determination  shall  be  so  madeor  given  as  aforesaid/' 
Hie  order  was  drawn  up  in  Uank  and  signed  by  the  justices 
at  die  time,  but  not  filled  up  tiU  afterwards ;  and  the  Court 
held  that  on  that  state  of  &cts  the  order  was  properly  taken 
to  be  made  at  the  time  when  it  was  signed,  and  that  the 
time  witbin  which  notice  was  to  be  given  ran  from  that 
date.  In  the  present  case,  the  order  is  made  under  the 
7  &  8  Vict  c  101,  sec.  2  &  3,  which  enable  the  justices 
in  petty  sessions  to  summon  the  putative  father  of  a  bastard 
child  to  appear  before  them,  and  then  to  make  an  order  on 
him  for  its  maintenance  and  the  costs,  and  to  enforce  the 
same  by  distress  and  commitment     The  fourth  section  (a) 


(a)  The  role  was  so  drawn  up, 
in  order  to  meet  the  possible  case 
that  the  justices  had  made  two 
orders,  the  first  of  which  was 
defecUre.  It  appeared,  however, 
on  the  affidavit  in  opposition  to 
the  rale,  that  there  was  no  order 
ngned  previously  to  the  27th  of 
June,  and  that  the  first  order 
served  was  merely  the  unex- 
snioed  draft  of  the  order  which 
was  afterwards  correctly  drawn 
np. 

\h)  1   Car.,   Ham.  &    Allen's 


New  Sees.  Cases,  p.  645. 

(a)  Sect.  4.  ''That  the  justices 
in  petty  session  as  aforesaid  may 
adjourn  the  hearing  of  the  case 
as  often  as  to  them  may  seem  fit ; 
but  no  such  order  shall  be  made 
unless  applied  for  at  such  petty 
sessions  within  the  space  of  forty 
days  from  the  service  of  the  sum- 
mons after  the  birth  of  the  bastard 
child  on  the  person  alleged  to  be 
the  father  of  such  bastard  child  ; 
and  if  within  twenty-four  hours 
after  the  adjudication  and  making 
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enacts,  that  the  putative  father  may  appeal  *^  within  twenty- 
four  hours  after  the  adjudication  and  making  of  any  otder 
on  the  putative  father  as  aforesaid."  The  order  is  made 
when  the  decision  of  the  justices  is  pronounced,  and  can- 
not depend  upon  the  fiict  of  when  the  order  is  formally 
drawn  up  and  served.  Nor  can  such  a  construction  be 
productive  of  hardship  to  the  appellant,  as  the  statute  does 
not  require  he  should  state  any  grounds  of  appeal,  and 
therefore  every  technical  objection  to  the  order  b  open 
to  him. 


Taumsend  in  support  of  the  rule.  In  Begma  v.  The 
Justices  of  Derbyshire  {a),  the  words  of  the  statute  seemed 
to  treat  the  adjudication  and  the  making  of  the  order  as 
one  and  the  same  act.  Here  the  words  of  the  third  section 
of  the  7  &  8  Vict.  c.  101  {b)  seem  to  treat  them  as  separate, 


of  any  order  on  the  putative  father 
as  aforesaid,  such  putative  father 
give  notice  of  appeal  to  the  mother 
of  the  bastard  child,  and  also 
within  seven  days  give  sufficient 
security,  by  recognizance  or  other- 
wise, for  the  payment  of  costs,  to 
the  satisfaction  of  some  one  jus- 
tice of  the  peace,  it  shall  be  lawful 
for  such  putative  father  to  appeal 
to  the  general  quarter  sessions 
of  the  peace  to  be  holden  after 
the  period  of  fourteen  days  next 
after  the  making  of  the  said  order 
for  the  county,  city,  borough,  or 
place  for  which  such  petty  ses- 
sions may  have  been  held ;  and 
the  justices  in  such  quarter  ses- 
sions assembled,  or  the  recorder, 
as  the  case  may  be,  shall  thereupon 
hear  and  determine  such  appeal, 
and  shall  order  such  costs  to  be 
paid  by  either  party  as  to  them 
or  him  may  seem  fit/' 

(a)  1   Car.,   Ham.  &    Allen's 
New  8es8.  Cases,  p.  645. 


(6)  Sect.  3.  "  That  after  the 
birth  of  such  bastard  child,  on 
the  appearance  of  the  person  m 
summoned,  or  on  proof  that  the 
summons  was  duly  senred  ob 
such  person,  or  left  at  his  la«t 
place  of  abode,  six  days  at  least 
before  the  petty  session,  the  jus- 
tices in  such  petty  session  shall 
hear  the  evidence  of  such  woman, 
and  such  other  evidence  as  she 
may  produce,  and  shall  also  hear 
any  evidence  tendered  by  or  on 
behalf  of  the  person  alleged  to 
be  the  father ;  and  if  the  evidence 
of  the  mother  be  corroborated  in 
some  material  particular  by  other 
testimony,  to  the  satisfaction  d 
the  said  justices,  they  may  ad- 
judge the  man  to  be  the  pntative 
father  of  such  bastard  child ;  and 
they  may  also,  if  they  see  fit, 
having  regard  to  all  the  circum- 
stances of  the  case,  proceed  to 
make  an  order  on  the  patatirc 
father  for  the  payment  to  the 
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and  to  contemplate  the  poesibilitj  of  the  one  bemg  made       1846. 
after  the  other.    In  Bex  v.  The  Justices  of  Cheshire  (a),      ji^^JJT^^ 
Mr.  Justice  Parke  obsenres  (ft) : — ^*  The  moment  the  jua-     ,    ?•    _^ 

JltttiC68  of 

tices  have  put  their  hands  and  seals  to  it,  meaning  it  to  Funtshirb. 

be  as  order,  it  is  one,  and  must  be  subject  to  the  same 

rolea"    That  shews  that  it  is  an  order,  strictly  speaking, 

ooly  from  the  time  when  the  justices  have  affixed  to  it 

their  s^oatnres  and  seals.     If  that  be  so,  then  the  notice 

was  in  sufficient  time,  and  the  justices  acted  wrongly  in 

refuBiDg  to  receive   the  evidence  tendered  of  the  order 

haying  been  made  at  a  subsequent  period  to  that  on  which 

it  bore  date ;   and  this  Court  will  grant  a  mandamus  to 

compel  them  to  enter  and  hear  the  appeal ;  Begina  v.  The 

Justices  ofFUnUhire  (c). 

WcLiAMs,  J. — It  seems  to  me  perfectly  clear  that  the 
justices  did  not  enter  into  the  consideration  of  the  essential 
and  material  question  between  the  parties,  namely,  whether 
the  notice  of  appeal  had  been  given  in  due  time.  The 
statute  requires  that  the  notice  should  be  given  within  a 
certain  time  after  <*  the  making*'  of  the  order.  I  think  the 
word  '^  making"  of  the  order  must  be  understood  in  its 
usual  sense,  and  must  mean  an  order  properly  made  under 


aiother  of  the  bastard  child,  or 
to  any  person  who  may  be  ap- 
pointed to  have  the  custody  of 
inch  child  under  the  provisions 
of  this  act,  of  a  sum  of  money 
vwkly,  and  of  such  costs  as  may 
have  heen  incurred  in  the  obtain- 
ing of  such  order,  including,  if 
they  think  proper,  ten  shillings 
for  the  midwife,  and  ten  shiUinga 
towards  the  funeral  expenses  of 
the  child,  provided  it  had  died 
hefore  the  making  of  such  order ; 
and  if  the  application  be  made 
before  the  birih  of  the  child,  or 
within  two  calendar  months  after 


the  birth  of  the  child,  such  weekly 
sum  may,  if  the  said  justices 
think  fit,  be  calculated  from  the 
birth  of  the  child,  at  a  rate  not 
exceeding  five  shillings  per  week 
for  the  first  six  weeks  after  the 
birth  of  such  child ;  and  in  other 
cases  such  sum  shall  not  exceed 
two  shillings  and  sixpence  per 
week  from  the  time  of  the  making 
of  the  application.** 
•(a)  5  B.  &  Ad.  439 ;    S.  C. 
2  N.  &  M.  827. 
^  (b)  5  B.  &  Ad.  441. 
/  (c)  Ante,  vol.  2,  p.  143. 
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Regina 

r. 

Jastioes  of 

Flintshire. 


the  hands  and  seab  of  the  justices.  If  that  be  8(s  as  the 
appellants  state  they  could  have  shewn  that  the  order  was 
made  on  the  27  th  of  June,  and  the  notice  was  given 
within  twenty-four  hours  afterwards,  which  would  hire 
been  in  time ;  and  it  is  not  denied  that  the  sessions  fefosed 
to  hear  this  evidence :  I  think  that  the  sessions  acted 
wrongly ;  and  that  this  rule  for  a  mandamus  must,  thereibn^ 
be  absolute. 

Role  absolate. 


7 


Where  an 
order  of  re- 
moval is 
apparently 
defective  on 
the  face  of  it* 
as  not  shewing 
jurisdiction  on 
the  part  of  the 
josticcs  making 
It ;  the  parish 
on  whom  the 
order  is  made, 
need  not  appeal 
to  the  Court 
of  Quarter 
Sessions,  but 
may  come  in 
the  first  in- 
stance to  this 
Court  for  a 
certiorari. 


Reoina  v.  G.  W.  Bi-athwayt  and  Henry  Bush,  Esqi* 

1.  HIS  was  a  rule  calling  upon  G.  W.  Blathwayt  and 
Henzy  Bush,  Esqrs.,  two  of  the  keepers  of  the  peace  tod 
justiees  in  and  £ov  the  county  of  Gloucester,  to  shew  eiaie 
why  a  writ  of  certiootfi  should  not  issue  to  remove  into  daf 
Court  an  order  under  their  hands  and  seals,  made  on  tbs 
4di  of  July,  1845,  for  the  removal  of  one  Francis  Smart 
and  Emma  his  wife,  and  their  two  children  from  the  parish 
of  Chipping  Sodbury,  in  the  county  of  Gloucester,  to  tlia 
parish  of  Alderley,  also  in  the  same  county. 
The  order  was  in  the  following  fi>rm : — 

'^To  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  Chif^ing  Sodbury,  in  the  coun^  of 
Gloucester,  and  to  the  churehvrardens  and  ova*' 
seers  of  the  poor  of  the  parish  of  Alderiej,  in  the 
county  of  Gloucester,  and  to  each  and  eveijof 
them." 
Gloucestershire,  \  Whereas  complaint  hath  been  made  mrto 
to  wit         i  us,  whose  names  are  hereunto  set  and 


seals  affixed,  being  two  of  her  Majesty's  justices  of  the 
peace  acting  in  and  for  the  Sodbury  division,  in  the  aid 
county  of  Gloucester,  (one  whereof  being  of  the  qaonim) 
by  the  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  Chipping  Sodbury,  that  Francis  Smarty  fjoao^ 
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hk  wife,  and  theiar  two  children,  namely.   Temperance       1846. 
Anoa,  aged  about  nine  years,  and  Aaron,  aged  about  Are       re^ika 
yeaiB,  are  come  to  inhabit,  and  are  now  inhabiting  in  the  ^' 

said  parish  of  Chipping  Sodbury,  in  the  said  county  of  and  Another. 
Gloooester,  not  having  gained  a  legal  settlement  there,  nor 
hafii^  produced  any  certificate  acknowledging  themseWes 
to  be  settled  elsewhere,  and  that  they  are  now  actually 
chargeable  to  the  same  parish  of  Chipping  Sodbury,  and 
now  receiving  relief  therefrcmi :  we,  the  said  justices,  upon 
doe  proof  thereof  as  well  by  examination  of  witnesses,  to 
wit,  of  Francis  Smart  and  others,  upon  oath,  as  otherwise, 
and  upon  due  c<Misideration  of  the  premises,  do  adjudge  the 
same  to  be  true,  and  that  the  place  of  the  last  l^al  settle- 
ment of  the  said  Francis  Smart,  Emma  Smart  his  wife,  and 
their  said  two  children,  named  and  aged  as  aforesaid,  is  in 
the  said  parish  of  Alderley,  in  the  said  county  of  Gloucester. 
These  are,  therefore,  in  her  Miyesty's  name,  to  require  and 
Older  that  if,  within  twenty-one  days  after  yon  the  said 
ckon^wardens  and  overseers  of  the  poor  of  the  said  parish 
of  Chipping  Sodbury,  shall  have  sent,  by  post  or  otherwise, 
oata  the  chorchwardens  and  overseers  of  the  poor  of  the 
said  parish  of  Alderley,  a  notice  in  writing  of  the  said 
Fnnds  Smart,  Emma  Smart  his  wife,  and  their  said  two 
children,  being  so  chargeable  as  aforesaid,  together  with  a 
copy  or  coanterpart  of  this  order,  and  a  copy  of  the 
ezamkiations  on  winch  this  order  is  made,  no  notice  of 
^peal  against  this  order  shall  be  given  by  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  ot 
Alderley ;  or  if  notice  of  appeal  shall  be  given  within  the 
twenty-one  days  aforesaid ;  then  forthwith,  after  the  time 
bt  prosecuting  such  appeal  shall  have  expired  (if  the  same 
he  not  duly  prosecuted),  or  in  case  the  same  shall  be  duly 
prosecuted,  then  forthwith  after  the  final  determination  of 
die  same,  if  this  order  shall  thereupon  be  confirmed ;  you 
die  said  churchwardens  and  overseers  of  the  poor  of  the 
said  parish  of  Chipping  Sodbury,  or  some  or  one  of  you, 
or  aome  proper  person  or  persons  to  be  employed  by  you, 
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1846.       do  remove  and  convey  the  sidd  Francis  Smart,  Emmi 

Rbgina       Smart  his  wife,  and  their  said  two  children,  from  and  oat 

g     "'  of  your  said  parish  of  Chipping  Sodbury,  to  the  said 

and  Another,    parish  of  Alderley,  and  them  deliver,  together  with  tbii 

our  order,  or  a  duplicate  or  true*  copy  thereof  unto  the 

overseers  of  the  poor  there,  or  one  of  them,  who  are  hereby 

required  to  receive  and  provide  for  them  according  to  kw. 

"  Given  under  our  hands  and  seals,  at  Old  Sodbmjf 
in  the  said  county  of  Gloucester,  the  4th  day  of 
July,  in  the  year  of  our  Lord  1845. 

*'  G.  W.  Blathwayt  (L  S.) 
**  Henby  Both''  (L.  S.) 

The  following  objections  were  stated  to  the  order  on  the 
rule  being  granted  (a) :  that  it  did  not  shew  any  joriadietioo 
on  the  part  of  the  magistrates  making  the  order,  the  worcb 
*^  acting  in  and  for''  being  insufficient  for  that  purpose;  and 
it  not  being  shewn  on  the  face  of  the  order  that  Chippng 
Sodbury  where  the  paupers  were,  or  Old  Sodbmry,  where 
the  order  was  made,  were  within  the  Sodbury  divisioD  fbr 
which  alone  the  magistrates  professed  to  act ;  that  the  order 
was  bad  for  being  conditional,  and  that  the  provisions  of  the 
Poor  Law  Act  could  not  be  incorporated  in  the  order. 

It  appeared  upon  affidavit,  that  the  twenty-one  days* 
notice  of  chargeability  had  been  given  and  had  exfrired 
without  any  notice  of  appeaL  That  the  parishes  of 
Chipping  Sodbury  and  Alderley  were  both  within  the 
Chipping  Sodbury  Union,  and  that  the  paupers  being 
inmates  of  the  workhouse,  were  removed  on  the  6th  of 
August  by  transferring  the  expense  of  their  maintenance 
from  the  account  of  the  one  parish  to  that  of  the  othff* 
That  the  next  quarter  sessions  were  on  the  14th  of  October, 
but  that  no  notice  of  appeal  had  been  previously  given,  nof 
was  any  appeal  entered  at  those  sessions.    And  that  two 

(a)  In  Micbaeliiias  Term*  1845. 
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previous  orders  of  removal  to  the  like  efiect  had  been 
obtained,  and  were  quashed  at  the  sessions  for  technical 

defects. 

Synums  she'wed  cause,  and  contended  that  a  certiorari 
could  not  issue  in  a  case  like  the  present,  before  an  appeal 
bad  been  made  to  the  quarter  sessions.  The  Court  of 
Qoarter  Sessions  is  the  statutozy  tribunal  to  which  the 
parties  should  have  recourse,  and  it  is  only  in  the  event  of 
its  clearly  appearing  to  this  Court  that  justice  has  not  been 
done  by  the  inferior  tribunal  that  they  will  issue  a  certiorari  i 
Rex  V.  Bixss  (a).  The  granting  a  certiorari  is  a  matter 
of  discretion,  though  there  are  fatal  defects  on  the  face  of 
the  proceedings  which  it  is  sought  to  bring  up;  Regiua  v. 
The  Manchester  and  Leeds  Raibeajf  Company  {b)*  The 
case  of  Ex  parte  the  Overseers  of  ToUerUm  {c)  shews  that 
where  an  appeal  against  an  order  of  removal  has  been 
entertiuned  at  the  sessions,  this  Court  will  not  grant  a 
certiorari  to  bring  up  the  prior  proceedings  such  as  the 
ezaminationSk  The  defects  alleged  in  this  order  may  after 
all  torn  out  to  be  defects  in  form ;  and  if  so,  that  is  an 
additional  reason  why  the  parties  were  bound  to  appeal ; 
for  the  statute  5  Geo.  2,  c   19,  s.  1  (d),  empowers  the 


(fl)  5  T.  R.  251. 
^(6)  8  A.  &  E.  413  ,*  8.  C.  3  N. 

&  P.  439. 

/^(c)  3  a  B.  792;  S.  C.  2  G. 

&  D.  533. 

(d)  Sect.  1.  *'  'Whereas  inmaDy 
cases  wkere  his  Majesty's  justices 
of  the  peace  by  law  are  empowered 
to  giye  or  make  judgments  or 
orders,  great  expenses  have  been 
occasioned  by  reason  that  such 
judgments  or  orders  have,  on  ap- 
peals to  the  justices  of  the  peace 
at  their  respective  general  or 
quarter  sessions,  been  quashed 
or  set  aside,  upon  exceptions  or 
objections  to  the  form  or  forms 

VOL.  UU  N 


of  the  proceedings,  without  hear- 
ing or  examining  the  truth  and 
merits  of  the  matter  in  question 
between  the  parties  concerned,' 
therefore  to  prevent  the  same  for 
the  future," — "be  it  enacted," — 
''that  after  the  twenty-fourthdayof 
June,  1732,  upon  aU  appeals  to  be 
made  to  the  justices  of  the  peace  at 
their  respective  general  or  quarter 
sessions  to  be  holden  for  any 
county,  riding,  city,  liberty,  or  pre- 
cinct, within  that  part  of  GreatBri- 
tain  called  England,  against  judg< 
ments  or  orders  given  or  made  by 
any  justices  of  the  peace  as  afore- 
said, such  justices  so  assembled 

N  D.    &   L. 


1846. 


BSGIMA 
9. 

Blathwavt 
and  Another. 
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1846.       justices  to  amend  all  such  defects  in  form*    The  incon- 

Rkgina      venience  of  acceding  to  such  applications  as  the  present  is 

^     ^'  manifest,  as  this  Court  may  be  called  upon  to  transact  all 

Blathwayt  •f  » 

and  Another,  the  ordinary  business  of  the  Court  of  Quarter  SeasioDi 
In  the  case  of  Rex  v.  Inhabitants  of  Uttoxeter  (a),  it  was  held 
that  a  certiorari  would  not  lie  to  remore  a  pool's  rate,  the 
remedy  being  by  appeal,  or  by  action  when  a  distrefls  i> 
made ;  and  the  case  of  Rex  v.  Justices  of  Somerset  (i),  is  n 
authority  to  the  same  effect  [He  referred  also  to  Jw^ 
motts  {e)f  and  sought  to  distinguish  Retina  t.  fFooBattt  {dj, 
from  the  present  case.] 


dreaves,  in  support  of  the  rule.  The  objections  to  dus 
order  are  not  mere  technical  defects,  but  go  to  the  subatanoe 
of  the  order,  as  shewing  it  to  be  made  without  junsdictioo. 
In  I  Nolan  on  the  Poor  Laws,  pp.  681,  601,  seyeral  cm 
are  cited  in  which  a  certiorari  wiH  be  granted  to  remore  an 
order  of  removal,  where  the  defect  is  apparent  on  the  &oe 
of  it  It  is  true  that  by  a  rule  of  this  Court,  Reg.  Geo., 
Easter  Term,  1  Anne  (e),  it  is  ordered,  **  that  no  cerrioran 
should  be  granted  to  remove  orders  of  justices,  from  which 
the  law  has  given  an  appeal  to  the  sessions,  before  the 
matter  be  determined  on  the  appeal,  because  it  hinders  the 
privilege  of  appealing;  and  if  any  order  be  removed  befere 


at  any  general  or  quarter  aesaiona, 
shall  and  they  are  hereby  required 
from  time  to  time,  within  their 
respective  juhadictiona,  upon  all 
and  every  aucb  appeala  ao  made 
to  them,  to  cause  any  defect  or 
defecta  of  form  that  ahall  be  found 
in  any  such  original  judgmenta 
or  orders,  to  be  rectified  and 
amended  without  any  coats  or 
cbaige  to  the  partiea  concerned ; 
and  after  auch  amendment  made, 
ahall  proceed  to  hear,  examine, 
and  conaider  the  truth  and  merita 
of  all  matters  concerning  auch 
original  judgments  orordera,  and 


likewiae  to  examine  all  witneiiei 
upon  oath,  and  hear  all  oth* 
proofa  relating  thereto,  and  to 
make  auch  determinations  thfll^ 
upon  aa  by  law  they  shoald  or 
ought  to  have  done,  in  caie  thiw 
had  not  been  auch  defect  or  wiat 
of  form  in*  the  original  proceed- 
ing ;  any  law,  usage,  or  cuftom  to 
the  contrary  notwithatandiDg*" 

(a)  1  Bott'a  P.  L.  393. 

(b)  1  D.  &  R.  443. 

(c)  r  Mod.  lis. 

(d)  2  Car.,  Ham.  &  Ato'* 
New  Seaa.  Caaea,  p.  5. 

X(e)  Salk.  147. 
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uppeal,  it  should  be  sent  down  again.''  But  that  rule  was  1846. 
expiained  by  this  Court,  in  the  recent  case  of  Begina  v.  Regina 
ff6oBatt$s  to  apply  to  cases  only  where  the  party  seeking  ^  '* 
to  brii^  it  up  by  certiorari,  is  the  party  in  whose  favour  the  «ui  Anctkei^ 
order  is  made«  Besides,  here  the  party  is  too  late  now  to 
appeal,  and  the  Court  will  consider  that  a  strong  reason 
why  the  writ  of  certiorari  should  not  be  refused.  In  the 
case  of  a  bastardy  order,  it  was  never  thought  that  a  party 
was  bound  to  appeal  to  the  sessions  first,  in  order  to  entitle 
himself  to  a  writ  of  certiorari,  where  the  defects  were 
apparent  on  the  free  of  the  order.  In  the  case  of  an  indict*- 
ment  for  a  misdemeanor,  a  party  was  always  entitled  to  a 
writ  of  certiorari,  where  the  indictment  was  manifestly 
insuffident  on  the  face  of  it,  and  was  not  bound  to  submit 
his  objection  in  the  first  instance  to  the  Court  below.  The 
case  of  Bex  v.  Boss  (a),  was  one  where  the  Court  was 
convinced  that  the  magistrates  had  come  to  a  right  conclu- 
sion on  the  whole  facts  of  the  case.  In  Beffina  v.  The 
Mandietier  €md  Leeds  BaUway  Cempany(P)y  it  did  not 
eppear  thi^  the  defects  in  the  inquisition,  which  it  was 
80Qg^  to  remove,  were  sufficiently  disclosed  on  the  face  of 
the  idEidavits.  There  can  be  no  hardship  on  the  other  side> 
for  if  the  order  be  held  to  be  good,  we  shall  have  to  pay  the 
costs  they  are  put  to  in  opposing  this  rule.  He  referred 
also  to  Befina  v.  The  Justices  of  Sussex  (c). 

Cur»  adv.  vtdL 

Williams,  J. — This  was  an  application  for  a  certiorari  to 
hring  up  an  order  of  removal  for  defects  apparent  on  the 
&ce  of  it.  It  was  contended  against  the  writ  going,  that  it 
was  discretionary  with  this  Court  whether  it  would  issue  it 
or  not ;  and  that  as  the  party  applying  for  it  in  the  present 
instance  had  a  remedy  in  his  right  to  appeal  to  the  Court  of 

^(a)  5T.  IL251.  &P.  439. 

y(jb)  8  A.  &  E.  413«  S.  C.  3  N.     ^  (fi)  1  M.  &  S.  631. 

N   N   2 
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1846.  Quarter  Sessions,  he  could  not  waive  that  right  and  come, 
Rboina  P^r  saltum,  to  this  Court  for  a  certiorari  to  bring  op  the 
B  /  w  YT  ^^^^'  O"  consideration,  however,  I  am  of  opinion  that 
•Dd  Another,  this  objection  is  not  a  valid  one.  It  is  probably  beneficial 
for  both  parties,  and  particularly  for  the  removing  parish, 
that  this  writ  should  issue ;  for  supposing  that  a  notice  of 
appeal  had  been  given  and  the  parties  had  gone  to  tbe 
sessions,  and  the  respondents  had  called  witnesses  to  sof^Mrt 
their  order,  and  the  order  had  been  confirmed;  still  i 
certiorari  might  have  issued  to  remove  the  proceedinga^and 
to  quash  the  order  for  defects  apparent  on  the  tace  of  it 
Why  then  may  it  not  go  oefore  any  proceedings  have  been 
taken  at  the  quarter  sessions  and  expenses  incurred  there, 
when  the  very  same  grounds  of  objection  to  *the  order  are 
taken  now  as  would  then  be  open  to  the  appellants?  No 
authority  to  the  contrary  has  been  produced,  and,  therefive, 
it  seems  to  me,  in  reason,  to  be  better  for  the  removing 
parish  that  this  course  should  be  taken,  when  the  preliminaiy 
steps  at  the  sessions  would  be  attended  with  unneceaaaiy 
expense  to  the  parish,  who  would  probably  be  ultimatelj 
turned  round  on  these  very  objections.  I  therefore  think 
that  the  rule  must  be  absolute  for  a  certiorarL 

Rule  absolute. 


In  Re  Thomas  Fairthorne,  Gent,  one,  &c 

JL  HIS  was  a  rule,  which  had  been  obtained  in  last 
Michaelmas  Term,  calling  on  Thomas  Fairthome,  an  attor- 
ney of  this  Court,  to  shew  cause  why  he  should  not  pay  to 
George  Bailey,  or  his  attorney,  the  sum  of  32iL  2j;,  pu^ 
suant  to  his  undertaking. 

up  a  promis- 
sory note  for 

tbe  amoont  of  the  debt  and  costs,  which  the  defendant  signed ;  and  also  gate  his  om  oadsr 
taking  to  ^piarantee  the  payment  of  the  note  with  interest :  Hdd,  that  this  was  an  anderlskffi 
given  in  his  character  or  attorney ;  although  he  was  not  the  attorney  in  the  action,  and  it  usi 
sworn  by  him  that  he  was  not  acting  as  attorney  for  the  defenduit,  and  that  he  had  not  sMidt 
any  charge,  or  been  paid  anything  for  his  senrices. 


Where  an 
attorney 
arranged 
terms  for  the 
settlement  of 
an  action,  and 
in  pursuance 
thereof  drew 


'^^^At? 


A 
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From  the  affidavit  in  support  of  the  rule  it  appeared  that        1846. 
AD  action  having  been  brought   in   January^   1831,  by     ^^^ 
Bailey  against  one  Robinson,  to  recover  the  amount  of  Paibthoene. 
certain  bills  of  exchange,  an  arrangement  was  made   by 
Fairthome,  who,  the  affidavit  stated,  "acted  as  the  attorney 
of  Robinson"  to  settle  the  action,  by  Robinson's  giving 
a  promissory  note  for  20il,  the  amount  of  the  debt  and 
costs,  payable  with  interest,  at  the  expiration  of  six  months 
after  the  decease  of  his  mother-in-law,  Mary  Savage ;  and 
which  bill  was  to  be  guaranteed  by  the  personal  under- 
taking of  Fairthome.     That  Fairthome  accordingly  drew 
op  the  promissory  note  with  his  own  hand,  which  Robinson 
signed  and  delivered  to  Bailey,  together  with  the  following 
memoiandnm  vmtten  and  signed  by  Fairthome ; — 

^  Mr.  George  Bailey, 

^  Should  the  note  of  hand  signed  and  delivered  to  you  this 
day,  by  Mr.  William  Robinson,  of  St.  Alban's,  shoemaker, 
for  the  payment  of  20L  and  interest,  at  the  expiration  of 
rix  calendar  months  from  the  decease  of  his  mother-in-law, 
Mrs.  Mary  Savage,  be  not  paid  on  its  becoming  due ;  then 
and  in  that  case  I  hereby  engage  and  promise  that  I  will, 
ivithin  ten  days  from  the  expiration  of  such  six  calendar 
months,  pay  you  the  said  sum  of  20/.,  and  all  interest  that 
may  be  then  dne  thereon.  As  witness  my  hand  this  28th 
day  of  May,  1831. 

*^  Thomas  Fairthorne. 

"  Witness,  F.  F.  Y.  Wallbb." 

Further  proceedings  were  then  stayed  in  the  action. 
Mrs.  Savage  died  on  the  17th  of  January,  1842.  The  pro- 
nussoiy  note  was  never  paid,  and,  with  interest,  amounted 
to  3221  2«. ;  which  sum  had  been  demanded  of  Fairthome, 
who  had  refused  to  pay  it 

The  affidavit  in  answer  of  Fairthome  shewed  that  he 
k«i  been  employed  by  the  trustee  under  the  will  of  the 
husband  of  Mrs.  Savage,  before  the  settlement  of  the  pre- 
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1846.  sent  action,  to  pr^are  certain  deeds,  under  which  Robinsuu 
j^j^  was  entitled  to  a  portion  of  the  property  after  the  death 
FAiKTHoaKB.  of  Mrs.  Savage.  That  he  was  applied  to  by  Bailey,  to  corro- 
borate the  statement  made  by  Robinson,  that  he  was  entitled 
to  such  property,  and  that  he  signed  the  uodertaking  ia 
question  at  the  request  of  Bailey,  not  with  a  view  of  gua- 
ranteeing the  value,  but  merely  the  title  of  BobinaoD  to 
such  property.  That  Robinson  had  never  received  die 
money  arising  from  such  property,  nor  had  any  money  of 
Robinson's  ever  come  into  deponent's  hands.  That  he  had 
never  acted  **  as  attorney"  for  Robinson  in  the  settlement 
of  the  action ;  nor  was  in  any  way  concemed  theieiD,  or  in 
the  settlement  thereoi^  except  as  aforescdd ;  and  that  he  had 
never  previously  acted  in  any  matter  or  proceeding  at 
attorney  for  the  defendant.  That  no  chaige,  "  as  he  d^ 
fendant  verily  believed,"  was  ever  made  against  the 
defendant,  or  anything  ever  paid  by  him  or  on  hb  account 
to  the  deponent  for  preparing  the  note  and  undectakingy 
or  for  anything  in  relation  to  the  action  or  the  defence 
thereof.  There  was  also  an  affidavit  by  the  defendant 
Robinson,  that  he  did  not  refer  to  Fairthome  as  bis  attor- 
ney, but  as  the  attorney  concemed  for  the  trustees  under 
the  will ;  and  that  he  had  at  the  time  given  an  aothoiitj  to 
Fairthome,  which  was  set  out  in  the  affidavit,  to  reoeife 
from  the  trustee  under  the  will,  whatever  money  he  should 
pay  to  Bailey  on  his  account 

BramweU  now  shewed  cause.  Upon  these  affidavits  it 
appears  that  the  only  instance  in  which  it  is  suggested 
that  Fairthome  acted  as  an  attomey  for  Robinson,  is  toe 
one  in  which  he  gave  the  undertaking  in  question.  That 
being  so,  our  affidavits  meet  the  case,  as  thus  presentedi 
by  an  express  denial  that  he  acted  on  that  occasion  ^ » 
the  attorney"  of  the  defendant  That  would  be  a  sufficient 
answer  in  an  ordinary  case ;  but  here  we  go  furtheTi  and 
shew  the  circumstances  from  which  the  other  side  seek  to 
infpr  that  he  gave  this  undertaking  as  attomey ;  and  the 
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Court  will  see  that  the  main  fiict  relied  on  is  his  character        1840, 
as  attorney.     Several  cases  have,  however,  decided,  that  it        j^^.^ 
is  not  sufficient  to  induce  this  Court  to  interfere  that  the  Faikthoenk. 
party  giving  the  undertaking  is  an  attorney  of  the  Court ; 
unless  it  be  distinctly  shewn  that  he  was  acting  in  his  cha- 
racter of  attorney  at  the  time  he  gave  it ;  Walker  v.  Jrktt{a) ; 
Ex  parte  SchwaJbanker  (&);  Ex  parte  Watts  (c);  Ex  parte 
Cawie  (d) ;  Ex  parte  CUfUm  (e). 

Gray,  in  support  of  the  rule.  It  is  not  contended  that 
this  undertaking  could  be  enforced  in  a  summary  manner 
by  this  Court,  except  it  were  given  by  Fairthome  in  his 
character  of  attorney.  Here,  however,  be  is  found  acting 
88  he  would  necessarily  have  acted  had  he  been  the  attor- 
ney of  the  defendant  He  arranges  the  settlement  of  the 
action,  draws  up  the  necessary  documents;  and  it  was 
imposrible  for  the  plaintifis  to  know  that  in  so  acting  he 
was  acting  as  a  friend,  and  not  as  an  attorney.  The  case  of 
h  re  HiHiard  (/)  shews  that  the  ground  of  this  Court 
interfering  to  enforce  undertakings,  when  given  by  attor- 
neys, is  less  with  a  view  of  enforcing  contracts  on  which 
actions  might  be  brought,  in  a  more  speedy  and  less 
expensive  mode ;  than  with  a  view  of  securing  honesty  in 
the  conduct  of  its  officers,  in  all  such  matters  as  they 
undertake  to  perform,  or  see  performed,  when  employed  as 
8och,  or  because  they  are  such  officers.  Here  the  plaintiff 
aettles  with  him,  thinking  he  is  the  attorney  of  the  defendant, 
because  he  finds  him  ostensibly  acting  as  such ;  and  it  would 
be  un&ir  now  that  the  defendant  has  reaped  the  benefit  of 
the  arrangement,  that  the  plaintiff  should  be  told  that  Mr. 
Fairthome  was  not  acting  as  attorney.  Mr.  Justice  Coleridge, 
in  delivering  judgment  in  the  case  above  cited,  says,  '^I 
have  no  desire  to  narrow  the  jurisdiction  of  the  Court  as 

/(a)  I  Dowl.  61.  ^d)  3  Dowl.  600. 

/  (6)  Ibid.  IS2.  ^{e)  5  Dowl.  218. 

^  (c)  Iliid.  512.  Af)  Ante,  vol.  2,  p.  919. 
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1846.  to  these  undertakings  on  any  such  ground  as  the  present; 
l^^  they  are  often  most  beneficially  made  for  both  parties  in 
Fairthobns.  a  cause^  and  there  would  be  great  injustice  in  letting  the 
attorney  loose  firom  them,  after  the  party  has  foregone  the 
advantage  or  paid  the  price  which  was  the  consideradon; 
while  there  is  no  hardship  on  the  attorney  in  enforcing 
them ;  he  is  never  compelled  to  enter  into  them ;  if  he  does, 
he  should  secure  himself  by  his  arrangement  with  hk 
client,  and  he  must  be  taken  to  know  the  legal  conse- 
quences of  his  own  act"  That  he  has  made  no  charge 
against  the  defendant  in  respect  of  his  services,  is  a  drcum- 
stance  of  no  great  importance ;  as  most  probably  no  chaige 
would,  in  any  case,  have  been  made  until  the  money  vbs 
about  to  be  paid ;  and  as  that  was  now  not  forthcoming,  and 
the  attorney  was  sought  to  be  made  liable  on  his  unde^ 
taking,  it  would  scarcely  be  probable  that  he  would,  b; 
making  a  chaige  against  the  defendant,  ofier  a  fresh  proof  of 
his  liability.  l^fFilUams,  J. — I  do  not  think  you  need  dwell 
on  that  point;  for  supposing  even  that  he  had  acted  on 
the  terms  of  payment  only  in  case  of  success,  he  would 
have  been  equally  acting  as  attorney.] 

Cur.  adv.  wrft 

Williams,  J. — This  was  a  rule  calling  on  an  attorney  of 
the  name  of  Fairthome  to  pay  a  sum  of  money  parsnant 
to  his  undertaking.  The  undertaking  was  set  out  in  the 
affidavits,  and  there  was  no  question  that  the  undertaking 
was  given.  The  only  question  was,  whether  it  was  given 
by  Fairthome  in  his  character  of  attorney  ? 

There  is  no  doubt  that  if  a  man  give  an  undertaking, 
the  mere  &ct  of  his  being  an  attorney  does  not  make  it  an 
undertaking  as  attorney,  so  as  to  render  him  amenable  to 
the  summary  jurisdiction  of  this  Court  For  instance,  if  a 
party  make  a  compromise  with  another  and  want  a  surety, 
iind  go  to  an  attorney,  who  signs  one  for  him;  it  would 


Faibthoane. 
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be  absurd  to  say  that  the  rule  applied  to  sach  a  case.  IB46. 
Therefore  the  question  is,  in  each  particular  case,  a  ques-  lo  re 
don  of  fact,  whether  the  undertaking  has  been  given  as 
attorney  in  the  transaction  in  dispute.  In  a  case  later  than 
any  of  those  which  have  been  cited  (a),  and  to  which 
my  attention  has  been  called  by  the  Master,  my  Brother 
(kkridge  said,  ''  The  question  is,  has  the  undertaking 
which  it  is  sought  to  enforce,  been  given  by  the  attorney 
in  his  character  of  attorney  in  the  transaction  in  dispute?'* 
In  that  case  there  was  no  action  pending,  so  as  to  designate 
the  party  as  attorney  in  the  cause ;  but  the  question  was, 
did  he,  under  all  the  circumstances,  appear  to  have  acted 
as  attorney  in  the  transaction?  Here  there  is  an  action 
pending,  but  the  question  still  is,  was  he  or  was  he  not 
acting  as  attorney  in  the  transaction?  for  it  does  not 
appear  that  he  was  attorney  in  the  action*  Now,  it 
appears  beyond  doubt,  and  is  indeed  uncontradicted,  that 
be  prepared  a  promissory  note,  and  then  drew  up  and 
agned  his  own  undertaking,  in  pursuance  of  terms  which 
had  been  proposed  by  him  to  settle  the  action.  It  seems 
to  me  that  all  this  must  be  taken  to  have  been  done  by  him 
acting  as  attorney  in  this  particular  transaction,  as  it  is 
evident  that  by  giving  the  undertaking  he  was  endeavouring 
to  settle  the  action.  I  therefore  think  that  this  rule  must 
be  made  absolute. 

Rule  absolute. 

/(a)  In  re  Qee,  ante,  vol.  2,  p.  997. 
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1846. 

Franklin  v.  Hodqejnson  and  Beale. 

A  ca.  sa.  wu  M.  HIS  was  a  rule  which  had  been  obtained  on  behalf  of  the 

botfide^oduits  defendant  Beale,  calling  on  the  plaintiff  to  shew  cause  why 

day^Ti^  a  writ  of  fieri  fiicias  issued  in  this  caose  against  him,  and  all 

j^oroent  was  subsequent  proceedings,  should  not  be  set  aside  for  iire- 

one  of  the  gularitj,  With  costs ;  on  the  ground  that  it  had  been  sued 

was  taken^  ^"^  >°o^  ^^^  ^  J^^  ^^^  judgment,  and  that  no  scire 

under  it,  and  fiyjias  had  issued  to  revive  the  judirinent 

subsequently  ^    ^  •  tt-    i 

dischsjTffed  The  following  fiu;ts  appeared  upon   affidavits.     Fmal 

Insolvent  Act.  judgment  was  signed  in  the  above  action  against  both 

S^^^Ae  defendants  on  the  8th  of  June,  1843,  and  on  the  same  day 

sheriff  not  to  ^  writ  of  ca.  sa.  issued  afrainst  both  the  defendants.    Upoo 

execute  the 

writ  against  this  the  defendant  Hodgkinson  was  taken,  and  was  d»- 

defendfuit,  charged  under  the  Insolvent  Act,  in  or  about  the  month  of 

remi^^edTil*  August  in  the  same  year,  1843.     An  arrangement  was 

the  sheriflfs  howevcT  made  with  Beale,  the  other  defendant,  in  conse- 

hands  unre- 

turned:  Held,  quence  of  which  the  AeriSwas  instructed  not  to  eiecote 
^L%hidiwas  ^®  ^i^t  of  oa^  sa.  as  against  him,  and  the  writ  still  lemained, 
th^^lJS^he  ®*  ^®  ^"'*®  ^^  obtaining  this  rule,  unexecuted  in  the  sheriff*! 
other  defendant  office.  Beale  did  not  subsequently  observe  the  terms  of  the 
year  from  the  arrangement,  and  the  present  writ  of  fi.  fa.  was  conseqaeatlj 
SdJiSl^,*was  iswwd  against  his  goods,  on  the  17th  ofJanuary,  1846,  in  the 
not  irregular,     present  Term,  without  any  writ  of  scire  fieuaas  having  issued 

for  want  of         *^  '  '^  j    ^  ^l 

the  writ  oi  to  revive  the  judgment  Under  this  writ  the  goods  ot  toe 
preriously^  defendant,  Beale,  were  taken  in  execution.  In  coDsequenoe 
™^^?^^  of  a  claim  made  to  these  goods  by  the  father  of  Beale,  the 
being  issued     sheriff  took  out  a  summous  under  the  Interpleader  Act; 

to  revive  the 

judgment.  which  summons  was  attended  by  the  defendants  attoniej} 
and  the  hearing  of  which  was  adjourned  till  the  present 
rule  was  disposed  of. 

Pigati  shewed  cause.      In    Greenskields  v.  Harris  (a)t 
Parke,  B.,  in  delivering  judgment,  says,  "  A  writ  of  ca.  s*** 


X(a)  2  Dowl.  272,  N.  S.  i  S.  C.  9  M.  &  W.  774. 
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unlike  those  writB,  the  duration  of  which  is  limited  bj  the       1846. 
Li^laturej  runs  until  it  ia  executed.      If,  indeed,  the     ykaskuh 

plabtiff  has  neglected  to  take  any  step  until  more  than    „     ^^ 
■^  ^^  .     .  H0DGKIN8ON 

twelve  months  after  the  judgment,  the  case  is  different,  but  and  Another, 
if  he  sues  out  a  writ,  it  runs  until  it  is  executed."  The  writ 
of  ca.  sa.  therefore,  in  the  present  case,  having  regularly 
issued,  and  remaining  unexecuted,  is  still  in  force,  and  may 
be  at  any  time  returned  by  the  sheriff,  with  non  est  inven- 
tus, so  as  to  make  up  the  record  A  writ  of  fi.  fit,  and 
another  of  ca.  sa.,  may  issue  together  against  the  same 
defendant  in  respect  of  the  same  judgment;  Primrose  v. 
(r&ofi(a);  unless,  indeed,  some  part  of  the  amount  be 
levied,  and  then  the  plaintiff  cannot  proceed  under  another 
vrit,  until  the  firat  be  duly  returned*  Or  a  writ  of  fi«  &• 
may  issue  before  the  return  of  a  writ  of  ca.  sa.  previously 
issued,  if  the  latter  writ  have  not  been  executed,  or  con- 
Yersely ;  Dieas  v.  JVame  (b).  And  even  where  the  sheriff 
bad  seijsed  the  goods  under  a  fi.  fa.,  but  had  withdrawn  from 
possession  on  the  defendant's  informing  him  "  that  be  had 
vid  the  goods  to  cheat  the  plaintiff;"  it  was  held,  that 
as  nothing  had  been  done  under  the  writ,  it  was  unneces- 
sary to  return  it  before  issuing  a  ciu  sa.  for  the  same  debt 
against  the  defendant ;  Knight  v.  Coteby  (c).  Nor  does  it 
make  any  difference  that  in  the  present  case  the  defendant, 
Hodgkinson,  was  taken  in  execution,  and  dischaiged  under 
the  Insolvent  Act ;  as  his  dischaige  was  no  satis&ction  of  the 
plaintiff's  claim  against  Beale;  nor  could  it  operate  as  a 
discharge  of  Beale  also,  so  as  to  bar  the  plaintiff's  execution 
against  him ;  Nadin  v.  Baitie  (d) ;  Raynes  v.  Jones  (e).  A 
judgment  recovered  against  one  of  two  co-contractors,  is  a 
bar  to  an  action  against  the  other,  without  alleging  satisfac- 
^  (/) :  but  it  is  not  so  where  the  judgment  is  against  both, 

(«)  3  D.  &  R.  193.  •^(e)  9  M.  &   W.   104 ;    S.   C. 

'^{b)  10  Bing.  341 ;  S.  C.  3  M.      1  Dowl.  373,  N.  S. 
&  Scott,  814 ;  2  Dowl.  7^2.  -^(/)  Khiff  V.  Hoare,  ante,  vol.  2, 

^Cc)  5  M.  &  W.  274.  p.  382  5  S.  C.  13  M.  &  W.  494. 

•^rf)  5  East,  147. 
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and  only  one  is  taken  in  execution ;  Dyhe  v.  Mercer  (a). 

In  such  a  case  satisfaction  must  be  alleged.  The  recent 
g     ^'  case  of  Harmer  v.  Johnson  {fi\  shews  that  on  final  proceas 

and  Another,   one  writ  may  issue  in  continuation  of  another  at  any  dme, 

and  that  it  is  not  necessary  to  connect  them  by  continuances 

as  under  the  old  form. 

Peteredorffi  in  support  of  the  rule.  No  case  has  been 
cited  to  shew  that  where  one  of  two  defendants  has  been 
taken  under  a  ca.  sa.,  execution  of  a  different  kind  can 
issue  against  the  other  defendant,  after  the  lapse  of  a  year, 
without  the  first  writ  being  duly  returned.  The  case  of 
Simpson  v.  Heath  (c)  only  shews,  that  where  a  writ  of  ca.  sa. 
issues  within  a  year  of  the  judgment,  but  is  not  executed 
till  after  that  period  has  elapsed,  it  is  not  necessary  that  it 
should  be  returned  and  filed  within  the  year,  or  that  a  sdie 
&cias  should  have  issued  to  revive  the  judgment  In 
Harmer  v.  Johnson^  a  Judge's  order  was  obtained  by  consent 
for  the  issuing  the  writ;  and  there,  also,  there  was  this 
marked  distinction  firom  the  present  case,  that  nothing  had 
been  done  under  the  writ ;  whereas  here  one  of  the  defend- 
ants has  been  taken  in  execution.  In  LusKs  PracL^  pb  500, 
it  is  said,  <*  The  writs  of  fi.  ft.,  ca.  sa.,  and  el^t,  may  all 
be  sued  out  at  the  same  time,  or  several  of  each  issued  at 
the  same  time  into  several  counties,  since  it  is  not  necessary 
to  enter  them  on,  or  even  to  cany  in  the  roll,  until  one  has 
been  executed,  and  it  becomes  necessary  to  issue  another. 
But  when  either  writ  has  been  effectually  executed,  nothing 
can  be  done  on  another  till  the  first  has  been  returned.'*  I( 
however,  the  Court  should  be  of  opinion  that  the  writ  of 
ca.  sa.  was  not  e£fectuaUy  executed ;  then  it  is  submitted, 
that  as  the  defendant  Hodgkinson,  who  was  arrested  under 
the  ca.  sa.,  was  dischaiged  by  operation  of  law,  and  as  the 
sheriff  was  directed  not  to  execute  the  writ  as  to  the  other 

^  (a)  2  Show.  394.  (c)  7  Dowl.  832 ;  S.  C.  5  M. 

^(6)  Ante,  p.  38;  S.  C.  14  M.      &  W.  631. 
&  W.  336. 
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defendaDt;  it  is  the  same  as  if  no  writ  of  ca.  sa.  at  all  had        1846. 
been  issued :  and  if  so,  the  writ  of  &  fa.  is  clearly  irregular,     frahklin 

V. 
HODGKINSON 

Cur,  adv*  wit         and  Another. 

WiLUAMBi  J.,  afterwards  delivered  judgment  (a). — This 
was  an  application  to  set  aside  a  writ  of  fi.  fii.,  upon  the 
ground  that  more  than  two  years  had  elapsed  since  any  step 
bad  been  taken  in  the  cause,  and  that,  therefore,  a  writ  of 
scire  fiicias  was  necessary  to  revive  the  judgment,  in  order 
to  authorize  the  iBsuing  of  the  said  writ  of  fi.  fiu  in  this  case. 

The  &cts  of  the  case  are  as  follows.  Final  judgment 
was  signed  against  both  defendants  on  the  8th  of  June, 
1843,  and  on  the  same  day  a  writ  of  ca.  sa.  issued  against 
both  defendants.  Upon  this  writ  the  defendant,  Hodgkin- 
son,  was  taken,  and  was  discharged  under  the  Insolvent 
Act,  in  or  about  the  month  of  August  in  the  same  year, 
1843.  Against  the  other  defendant,  the  present  applicant, 
nothing  was  done  upon  the  said  writ  of  ca.  sa.,  but  the 
same  was  unexecuted,  and  still  remains  in  the  sheriff's  oflBce 
so  unexecuted  as  to  him,  the  defendant  in  question. 

Now  the  first  observation  to  be  made  is,  that  the  writ  of 
ca.  8&,  a  writ  in  execution  sued  out  in  due  time  (as  was  the 
case  here),  with  reference  to  the  judgment,  does  not  expire 
by  lapse  of  time,  as  in  mesne  process,  where  the  duration  is 
limited;  but  such  writ  of  ca.  sa.  remains  in  force  until 
executed.  This,  I  apprehend,  is  quite  clear,  and  stands  in 
need  of  no  authority ;  but  it  may  be  mentioned,  that  this  is 
assumed  as  a  principle  in  the  case  of  Greenshields  v. 
Harris  (b)f  to  which  I  shall  have  occasion  to  refer  upon  a 
point  more  immediately  bearing  upon  the  case. 

And  the  question  now  arises,  whether,  in  order  to  justify 
the  issuing  of  the  writ  of  fi.  fa.  (the  writ  in  question),  a 
return  should  have  been  previously  made  to  the  ca.  sa.,  or 


(a)  In  the  Vacation  after  Hilary  Term. 
^  (fi)  2  Dowl.  272,  N.  8. 5  S.  C.  9  M.  &  W.  775. 
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18iG. 


FftANKLEN 

9, 

HODGKINSOH 

and  Another. 


whether  it  be  saflBcient  that  materials  exist  for  completing 
the  roll»  so  as  to  warrant  the  issuing  of  the  fi.  fa.  If  an 
actual  return  by  the  sheriff  be  indispensable,  as  that  has  not 
been  made,  the  fi.  &  is  irregularly  sued  out ;  otherwise,  if 
it  be  suflBcient  that  materials  exist  for  completing  the  roll 
That  there  are  such  materials  in  the  present  case  is  clear; 
because,  the  writ  of  ca.  sa.  renuHding  in  the  sheriff's  oflfee 
unexecuted  as  to  the  present  applicant,  he  (the  sheriff)  maj 
return,  as  to  him,  non  est  inventus.  Then,  is  that  enoogh? 
And  upon  this,  the  important  and  material  part  of  the  ca8e» 
1  feel  that  I  ought  to  be  governed  by  the  decisioD  of  dM 
Court  in  the  before-mentioned  case  of  Greentkiddi  t. 
Harris  (a).  This  is  the  language  of  the  Court — **  In  this  ca8e» 
the  writs  may  be  r^^ularly  entered  on  the  roU,  and  if  there 
be  materials  to  make  the  roll  up,  that  is  sufficienL  The 
production  of  the  writs  with  the  sheriff's  return  thereon,  is 
an  authority  for  the  o&cer  to  make  up  the  rolL" 

I  think,  therefore,  that  the  rule  must  be  dischaiged,  bat 
without  costs. 

Rule  dischaiged 


^a)  2  Dowl.  272,  N.  S.  i  S.  C.  9  M.  &  W.  775. 


ta  a  London 
cause ,  which 
stood  for  trial 
for  the  first 
sittings  in 
Michaelmas 
Term,  the 
plaintiff,  on 
the  24th  of 
November, 
gave  notice 
of  continuance 
to  the  first 
sitting^  after 
Term:   ffeU, 


TOULMIN  V.    ElQIE. 

J.  HE  venue  in  this  cause  being  laid  in  London,  and  mm 
having  been  joined,  the  phintiff  gave  notice  of  trial  for  the 
first  sittings  in  Michaelmas  Term,  1845,  and  the  caose  was 
accordingly  entered  for  trial  at  those  sittings.  On  the  S4th 
of  November  the  plaintiff's  attorney  served  a  notice  of 
continuance  in  the  following  terms :  **  Take  notice,  that  I 
do  hereby  continue  the  notice  of  trial  pven  you  in  tlue 
cause  to  the  sittings  after  the  present  Term."    The  cause 


that  although  this  was  ftrtually  a  notice  for  the  a4joaniment  day,  the  15th  of  Deoembsr,  sad 
the  plaintiff  had  therefore  full  time  to  ooimtermand  the  first  uotioe,  and  give  a  Iresh  nodes  of 
trial  (  tha't  he  was  not  boond  to  do  so»  and  that  the  notice  of  cootimMnoe  was  anfidant. 
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was  not  re-entered  for  trial,  and  the  defendant,  supposing 
that  it  would  not  be  tried,  took  no  steps  to  prepare  for  trial. 
Subsequently^  however,  he  discovered  that  the  cause  was 
in  the  list  for  the  adjournment  day,  the  15th  of  December, 
and  he  then  wrote  to  the  plaintiff's  attorney,  saying,  that 
he  should  not  attend  the  trial,  as  he  was  advised  that  the 
proceedings  were  irregular.  The  cause  was  accordingly 
taken  as  an  undefended  cause,  and  a  verdict  returned  for 
the  plaintiff. 

A  rule  having  been  obtained  calling  upon  the  plaintiff  to 
shew  cause  why  the  trial  and  verdict  obtained,  and  all 
subsequent  pfroceedings,  should  not  be  set  aside  for 
iiregularity,  with  costs. 

Gray  shewed  cause.  This  is  the  ordinary  case  of  a 
contmuance  in  a  town  cause,  from  one  sittings  to  another, 
in  which  it  is  the  invariable  practice  not  to  require  a  fresh 
notice  of  trial.  That  it  was  tried  at  the  adjournment  day 
is  a  circumstance  arising  from  the  arrangements  of  the 
Court  with  respect  to  its  own  business,  with  which  the 
plaintiff  had  no  concern. 

Lush  in  support  of  the  nile.  The  ground  on  which  a 
fresh  notice  of  trial  is  not  required  where  the  cause  is 
continued  from  one  sittings  to  another,  is,  that  there  is  not 
sufficient  time  to  give  a  fresh  notice  of  trial ;  but  wherever 
there  b  su£Scient  time  to  give  a  fresh  notice  of  trial,  there 
the  /rule  of  notice  by  continuance  does  not  apply  (a). 
Now  the  notice  of  continuance  in  a  London  cause  to  the 
sittings  after  Term,  as  none  are  held  then,  is  in  point  of 
fact  a  notice  of  continuance  to  the  adjournment  day,  and  is 

(a)  See  1  CMt,  Arehb,  Pract.  where  there  is  time  to  coanter- 

p.  209, 7th  ed.,  where  it  is  said,  mand  a  former  notice  and  give  a 

"  A  notice  by  continaance,  being  new  one,  and,  consequently,  never 

Dothiog  else  in  effect  than  a  short  used  in  country  causes." 
notice  of  trial,  is  never  adopted 
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always  understood  as  such  in  the  profesnon.  If  the 
present  notice  were  then  in  fact  a  notice  of  continuance  to 
the  adjournment  day,  the  former  notice  of  trial  should 
have  been  countermanded^  and  a  fresh  notice  of  trial  should 
have  been  given ;  as  there  was  sufficient  time  to  do  so,  and 
the  reason  of  dispensing  with  it  no  longer  existed.  He 
referred  to  T)fte  v.  SHeventan  (a). 


Williams,  J. — It  appears  to  me  that  the  circumstanoe  of 
no  business  being  transacted  at  the  first  sittings  after  Tenn 
makes  no  difference^  and  that  the  plaintiff  had,  therefive, 
a  perfect  right  to  continue  his  notice  to  those  which  were 
the  next  sittings.  I  do  not  see  any  inconvenience  wludi 
can  arise  from  thus  holding ;  because,  as  Mr.  Lush  ssp, 
such  a  notice  is  understood  practically  to  be  a  notice  for  tbe 
adjournment  day.  I  think,  therefore,  the  notice  in  tbia 
case  was  sufficient,  and  that  the  rule  must,  therefisre,  be 
discharged 


Rttledi 


(»). 


(a)  2  W.  BL  1298.  over  again  {  and  it  was  nltimstaly 

(b)  Imgk  afterwards  applied  on      arranged   that  upon  termi  tlie 
the  merita  to  have  the  cause  tried     role  should  be  made  ahsdote. 
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Hallett  v.  Cresswell. 

A  RULE  had  been  obtained,  calling  on  the  plaintiff  to  a  prisoner, 
shew  cause  why  the  defendant  should  not  be  discharged  2^'*/*^® 
ODt  <rf  the  custody  of  the  keeper  of  the  Queen's  Prison,  ▼cstiM  order 
upon  the  ground  that  the  plaintiff  had  fiiiled  to  declare  Court  of 
against  him  within  a  year  from  the  return  of  the  process.      ]>^on  on 
The  following  fiicts  appeared  upon  affidavit.     On  the  Jj*  ^^?o,. 
2l8t  of  July,  1838,  the  defendant,  who  was  then  in  the  was  entitled  to 

DIS  QUCuRJTflrC 

eostody  of  the  marshal  of  the  Marshalsea,  was  detained  at  on  the  ground 
the  suit  of  the  present  plaintiff,  by  virtue  of  a  writ  of  capias  ^^tr^^J^t 
iasned  on  the  20th  of  the  same  month,  in  an  action  of  debt  the  plwntirs 

haying  de- 

for  64£  ISs,  6<2.  and  costs.     From  that  time  to  the  present  clarcd  against 
the  plaintiff  had  never  taken  any  steps  towards  declaring  to  his  dis- 
against  him,  or  any  further  proceedings  whatever  in  the  ^^jlJ^SaSinl. 
action.    The  defendant  had  never  himself  petitioned  the  the4i8t8ecuon 

^  '^  of  1  &  *2  Vict.    . 

Court  for  the  Relief  of  Insolvent  Debtors,  or  the  Court  of  c  no. 
Bankruptcy,  for  his  discharge;  but  in  October,  1839,  a  /  *''^-  ^ 
creditor  of  the  name  of  Harriet  Hall,  at  whose  suit  the 
defendant  was  then  in  custody  in  execution,  had  petitioned 
the  Court  for  the  Relief  of  Insolvent  Debtors,  who  had 
inade  an  order,  whereby  all  his  real  and  personal  estate 
and  effects  became  vested  in  the  provisional  assignee  of  the 
said  Court.  By  a  rule  of  the  same  Court,  the  defendant 
was  ordered  to  file  his  schedule  within  fourteen  days.  No 
schedule  was  however  filed  by  the  defendant,  who  remained 
in  custody  at  the  suit  of  the  plaintiff  and  his  other  detain- 
ing creditors,  up  to  the  present  time,  without  having  made 
sny  payment  or  satisfaction  whatever  of  their  respective 
claims.  A  summons  had  been  taken  out  before  WilUams^  J., 
at  Chambers,  for  his  discharge,  who  refused,  however,  to 
inake  any  order.  The  &ct  of  that  application,  or  the 
grounds  on  which  the  refusal  of  the  learned  Judge  had 
proceeded,  did  not  appear  upon  the  affidavit  It  had, 
however,  been  mentioned  on  the  rule  being  obtained* 

VOL.  IIL  o  o  D.  &  u 


9. 
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1846.  Pas/iley  shewed  cause.     The  aflBdavit  should  have  shewn 

Hallett     ^^^^  ^^  application  had  been  made  to  Chambers,  and  on 
what  grounds  it  was  dismissed.     [^fFiniamty  J. — ^The  sum- 
mons was  mentioned  when  this  rule  was  moved  for.    It 
was  only  stated  at  Chambers  that   the   defendant  wv 
entitled  to  his  discharge  by  reason  of  the  plaintiff's  not 
having  declared  for  two  Terms.]    The  41st  section  of  the 
1  &  2  Vict  c  1 10)  is  conclusive  against  the  prisoner's  lig^ 
to  be  discharged.     That  section  enacts^  *'  that  no  prisoDer 
whose  estate  shall,  by  an  order  under  thb  act,  have  been 
Tested  in   the  said  provisional  assignee,  shall,  after  the 
making  of  such  order,  be  discharged  out  of  custody  as  to 
any  action,  suit,  or  process,  for  or  concerning  any  debt, 
sum  of  money,  damages  or  claim,  with  respect  to  which 
any  adjudication  can,  under  the  provisions  of  this  act,  be 
made,  by  or  by  virtue  of  any  supersedeas,  judgment  of  non 
pros,  or  judgment  as  in  the  case  of  a  nonsuit,  for  want  of 
the  plaintiff  or  plaintifis  in  such  action,  suit,  or  procea 
proceeding  therein."  Here  an  order  has  been  made  vesting 
the  defendant's  estate   in  a  provisional   assignee;  and, 
therefore,  this  is  a  case  in  which  ''an  adjudication  could 
be  made"  within  the  meaning  of  the  act     The  defendant 
cannot  say  that  no  adjudication  could  be  made  because  no 
schedule  was  filed ;  for  it  was  his  du^  to  have  filed  one. 
It  will  be  argued,  perhaps,  that  this  case  comes  under  die 
7th  section,  which  enacts,  ''that  every  prisoner  who  at  the 
time  appointed  for  the  commencement  of  this  act,  shall  be 
in  custody  upon  mesne  process  for  any  debt  or  demand, 
and  shall  not  have  filed  a  petition  to  be  dischaiged  nnder 
the  laws  now  in  force  for  the  relief  of  Insolvent  Debtai% 
shall  be  entitled  to  his  discharge^  upon  entering  a  common 
appearance  to  the  action."    These  two  sections  wooU 
certainly  at  first  seem  inconsistent  with  each  odier;  bat 
probably  the  7th  section  was  only  designed  to  apply  to 
cases  actually  occurring  at  the  time  the  act  passed.    At 
any  rate,  the  words  "  shall  not  have  filed  a  petition  to  be 
dischaiged  under  the  laws  now  in  force  for  the  relief  of 
Insolvent  Debtors"  in  the  last  cited  section,  may  be  eon- 
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stnied  to  include  the  filing  a  petition  in  inyitam  by  one  of       1846. 
the  creditors. 


WUkSf  in  support  of  the  rale.  The  only  means  which 
the  party  has  of  obtaining  his  discharge  is  by  this  suminary 
application  to  the  Court  The  detainer  was  lodged  in  July, 
1838,  and  in  July,  1839,  the  year  within  which  the  plaintiff 
was  bound  to  declare,  by  Reg.  Gen.,  H.  T.,  2  Win.  4,  r.  35, 
had  expired.  That  rule  says,  ''a  plaintiff  shall  be  deemed 
out  of  Court  unless  he  declare  within  one  year  after  the 
process  is  returnable.''  He  was  therefore  entitled  to  his 
cbchafge  by  the  plaintiff's  default,  before  the  order  fi>r 
Testing  his  estate  in  the  official  assignee  was  made,  which 
was  not  till  the  23rd  of  October,  1839 ;  and  the  rule  is 
clear,  that  a  prisoner  once  supersedeable  is  always  super-* 
aedeable.  The  4l8t  section  does  not  apply  to  the  present 
case.  This  is  not  an  application  by  way  of  '' supersedeas, 
judgment  of  non  pros,  or  judgment  as  in  the  case  of  a 
nonsuit,  for  want  of  the  plaintiff  or  plaintifis,  in  such 
action,  suit,  or  process  proceeding  therein,"  within  the 
meaning  of  that  section ;  for  here  the  plaintiff  is  out  of 
Court,  and  the  latter  part  of  that  section  treats  him  as  if 
fltill  in  Court  Supposing  the  defimdant  had  applied,  after 
the  lapse  of  a  year,  for  judgment  of  non  pros,  the  answer 
would  have  been,  that  the  cause  was  out  of  Court  But 
even  supposing  that  section  to  apply^  sect  7  still  remains ; 
and  a  reasonable  construction  must  be  put  on  the  terms  of 
the  latter  section.  As  to  the  summons  at  Chambers,  this 
18  not  like  the  case  of  a  party  seeking  to  set  aside  a 
Judge's  order.  Here  the  Judge  has  merely  refused  to  act 
[H^iBiamsy  J. — ^In  the  case  of  a  prisoner,  has  be  not  a  right 
to  apply  de  die  in  diem  for  his  discharge  upon  such  ma* 
teriab  as  he  can  get  ?j  He  referred  to  2  CMt.  Archb.  Praet. 
p.  1206,  7th  ed.,  and  to  Smith  v.  GMswarthy  (a> 

Cur.  adv,  wilt 

X(a)  2  a  B.  717;  S.  C.  2  6.  Sc  D.  1S9. 

o  o  2 
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1846.  WiLLiiiMBy  J. — ^This  was  an  application  to  dischaiige  a 

Hallett      prisoner  oot  of  custody  on  the  ground  that  the  plaintiff  had 

^     «•  failed  to  declare  asainst  him  for  upwards  of  a  year.    Two 

CRE88WKLL.  .  .  «,,.  .4./.  J» 

points  anse :  first,  whether  in  point  of  met  no  prooeeainp 
have  been  taken  against  him  for  that  space  of  time: 
secondly,  if  none  haye,  whether  the  41st  section  <^  the 
1  &  2  Vict.  c.  110,  operated  so  as  to  take  away  the  ri^ 
he  would  otherwise  have  of  being  dischaiged.  Now,  upoD 
the  first  point,  there  is  no  doubt  at  all  that  he  is  dearij 
entitled  to  his  discharge,  upwards  of  twelve  months  having 
elapsed  vnthout  the  plaintiff  having  taken  any  steps  to 
proceed  in  the  action.  The  other  point  is,  whether  the 
41st  section  interferes  with  that  right  Now,  the  41st  secdoa 
runs  thus :  '*  that  no  prisoner  whose  estate  shall  by  an 
order  under  this  act  have  been  vested  in  the  said  pro- 
visional assignee  shall,  after  the  making  of  such  cxder,  be 
dischaiged  out  of  custody,  as  to  any  action,  suit,  or  procefl, 
for  or  concerning  any  debt,  sum  of  moneyi  damages,  or 
claim,  with  respect  to  which  an  adjudication  can,  under 
the  provisions  of  this  act,  be  made,  by  or  by  virtue  of  any 
supersedeas,  judgment  of  non  pros,  or  judgment  as  in  the 
case  of  a  nonsnit,  for  want  of  the  pliuntiff  or  plaintifis  in 
such  action,  suit,  or  process  proceeding  therein.^  It  maj 
foe  remarked,  that  here  the  defendant  has  not  applied  to 
the  Insolvent  Court  at  all ;  and  that  the  proceedings  there 
taken  against  him  were  taken  in  invitum.  Whether  that 
circumstance  would  prevent  the  41st  section  from  operatiii^ 
it  is  unnecessary  to  inquire ;  for  I  am  of  opinion,  that  g^viiig 
a  fiiir  construction  to  the  terma  of  the  act  of  Parliament,  it 
cannot  apply  to  a  person  like  the  defendant,  who,  at  the 
time  of  the  proceedings  taken  in  the  Inscdvent  Court,  was 
entitied  to  his  dischaige  by  reason  of  the  plaintiff  not 
having  declared  against  him  for  a  year.  I  tberelCxe  think 
that  this  rule  must  be  absolute. 

Rule  absolate. 


i 
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1846. 

WiLLiAMB  o.  Welch  and  Another. 

IN  this  case  (a)  a  rale  nisi  had  been  obtained  (b)  for  a  A  writ  of 
scire  fiuaas  to  revive  a  judgment,  which  had  been  signed  m  ,^11  issue  to 
Michaelmas  Term,  1825.     It  appeared  that  the  judgment  ^J^^^^^h 
WB8  given  as  a  collateral  security  for  the  payment  of  an  more  then 
aonoity,  and  that  payments  of  the  annuity  had  been  made  Ymtb  eUpsed 

».i »    A        .fc_  /  \  since  it  wis 

withm  twenty  years.  (c>  .j^^ .  if  ^y. 

ments  witbin 
that  time  luive 

Boggms  shewed  cause.  The  judgment  was  twenty  years  been  made  on 
old  on  the  first  day  of  last  Michaelmas  Term,  that  is  before 
the  present  role  was  obtained ;  and  it  is  a  settled  rule  that 
no  scire  &cia8  will  issue  to  revive  a  judgment  on  which  no 
elocution  has  issued,  and  which  is  more  than  twenty  years 
old.  The  presumption  of  the  law  is,  that  after  that  lapse 
of  time  it  has  been  satisfied.  [WiOianUy  J. — Have  you 
any  authority  for  saying  that  a  scire  fiunas  will  not  issue  on 
a  judgment  more  than  twenty  years  old?]  It  is  so  laid 
down  in  2  Chit  Archb.  Pract  p.  832,  7th  ed.,  « that  scire 
&cia8  on  a  recognizance,  or  to  revive  a  judgment,  cannot 
be  sued  out  after  twenty  years."  The  plaintiff  may  bring  his 
action  on  the  annuity  deed,  and,  if  he  can  prove  payment 
within  twenty  years  as  alleged,  that  will  rebut  the  pre- 
sumption that  the  deed  has  been  satisfied ;  but  the  Court 
will  not  now  decide  the  question  on  affidavit.  The  3  &  4 
Wm.  4,  c.  27,  s.  40,  only  applies  to  securities  charged  on 
land. 

Swanuy  in  support  of  the  rule.  The  rule  that  this  Court 
will  not  issue  a  scire  facias  after  the  lapse  of  twenty  years, 
is  by  no  means  an  universal  one.  The  defendant  can 
plead  payment  to  the  scire  facias,  and  rely  on  the  lapse  of 

(a)  Reported  on  another  point,      on  the  18th  of  November. 
tt<^  p.  357.  (c)  The  last  payment  was  made 

(6)  In  Michaelmas  Term  last,      in  1828. 
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1846.       time  as  presumptiye  proofs  from  which  the  jury  mi^  intef 
M  iLLiAMB     ^^^  fact. 
Welch  .     ,  

Hid  Another.  WiLLiAMSy  J. — It  seems  to  me  that  It  IS  not  necesBBj 
for  me  to  decide  whether  there  be  or  be  not  an  inflexibk 
rule,  as  is  alleged,  that  no  writ  of  scire  fiu^iaB  will  be  granted 
to  revive  a  judgment  after  the  lapse  of  twenty  yean: 
because  here  there  have  been  payments  of  interest  withm 
the  twenty  years.  That  &ct,  I  think,  would  take  tbe 
present  case  out  of  the  rule,  even  supposing  that  any  audi 
rule  did  ezbt.    The  rule  will,  therefore,  be  absolute. 

Rule  absolute. 


Crosbie  v.  Holmes. 

Action  on  the  DECLARATION  on  the  case.  The  first  count  stated 
first  count  was  that  the  defendant,  upon  the  sale  of  certain  manure  by  him 
mani^JXsely  ^^  ^he  plaintiff,  had  falsely  and  fraudulently  warranted  and 
and  fraudu.  represented  the  manure  to  be  guano ;  whereas  in  truth  and 
sonting  it  to  in  fact  the  said  manure  or  substance  was  not  guaoo,  but 
alleging  aa  was  an  useless,  hurtful,  and  deleterious  substance,  of  no 
ISt'linly  Ae***  use  or  valuc  to  the  plaintiff,  as  the  defendant,  at  the  time 
*?"'^ffJ  of  such  warranty  and  representation  well  knew,  by  means 

lands  and         whereof  the  plaintiff  not  only  used  the  said  manure  upon 

crops,  bat  that 

he  nad  been  ,  .  _ 

obliged  to  pay  to  several  parties  named,  to  whom  he  had  resold  it,  compensation  for  the  iqarf 
caused  to  their  lands  and  cropa.  There  was  a  second  count  similar  to  the  first,  npon  '^^'^ 
sale  of  another  parcel  of  the  manure.  Before  plea  pleaded,  a  Judge's  order  was  obtained, 
referring  **  all  matters  in  difference  between  the  parties  in  the  cause**  to  an  arbitrater ;  theeorti 
of  the  action  to  abide  the  event  of  the  award,  ana  the  costs  of  the  reference  and  award  to  be  m 
the  discretion  of  the  arbitrator.  It  appeared  that  at  the  inquiry  before  the  arbitratflr  a  witDW| 
who  had  purchased  or  used  some  of  tne  guano,  was  tendered  on  behalf  of  the  plaintiff,  to  pnvs 
the  special  damage  alleged  in  the  declaration,  but  was  objected  to  on  the  ^uni  that  ho  wsii>j< 
named  in  the  declaration,  and  that  his  evidence  was  accordingly  not  received.  Tbe  ariMCnCi 
by  his  award,  which  was  not  expressed  to  be  de  prssmissis,  ordered  the  defendant  to  pay  M 
the  plaintiff  a  certain  sum  of  money,  and  that  the  costs  of  the  reference  and  award  dMw> 
be  paid  by  the  defendant ;  Held,  that  the  award  was  bad,  for  not  diewi^  whether  ^"fl"^ 
was  to  be  paid  in  respect  of  the  ectioD,  or  of  any  other  matter  in  diferenee  between  tbs 
parties. 


muunr  TERM,  9  vict.  A67 

his  own  lands,  but  sold  certain  quantities  thereof  to  other        1846. 

parties,  and  warranted  and  represented  to  them  that  the      c^^^ 

same  was  guano,  and  that  the  said  other  parties  used  the  ^ 

tame  in  manuring  their  lands.    It  then  alleged  as  danu^ 

that  the  lands  and  the  cropa  and  herbage  of  the  plaintiflF 

ud  the  said  other  persons  were  injured  thereby,  and  that 

die  plaintiff  not  only  lost  the  benefit  and  advantage  of  his 

own  lands  and  crops,  bat  that  he  **  hath  become  and  now 

18  liable  to  pay  divers  laige  sums  of  money,  amounting,  to 

wit,  to  500 Jl^  to  divers  of  the  said  persons  to  whom  he  sold 

the  said  manure,  and  warranted  the  same  to  be  guano  as 

aforesaid,  to  wit,  James  Grierson,"  (here  followed  several 

other  names)  ''as  and  for  compensation  and  amends  for 

the  injuty  they  have  sustained  in  their  fields  and  crops  as 

aforesaid,''  &c.    The  second  count  was  similar  to  the  above, 

except  that  it  was  for  another  sale  of  another  quantity  of 

manure. 

Before  plea  pleaded,  the  parties  agreed  to  a  reference ; 
and  a  Judge's  order  was  accordingly  drawn  up  on  the 
6th  of  October,  1845,  which  ordered  ''  that  all  matters  in 
difference  between  the  parties  in  this  cause  be  referred  to 
the  award"  Sec,  of  H.  B.,  &c,  ''  and  that  the  costs  of  this 
action  shall  abide  the  event  of  the  award,  and  that  the 
costs  of  the  reference  and  avrard  shall  be  in  the  discretion 
of  the  arbitrator." 

The  award  recited  the  order  of  reference,  and  proceeded 
thus: — *^  Now  I,  the  said  H.  B.,  having  taken  upon  myself 
the  burthen  of  the  siud  reference,  having  examined  upon 
oath  all  such  witnesses  as  were  produced  before  me,  and 
having  heard  and  duly  and  maturely  weighed  and  con- 
ndered  the  several  allegations,  vouchers  and  proofi  before 
me,  by  and  on  behalf  of  the  said  Crosbie  and  Holmes 
respectively,  do  award,  order  and  adjudge,  that  the  said 
J«  N.  Holmes,  his  executors,  &c.,  do  and  shall  pay,  or 
cause  to  be  paid,  unto  the  said  J.  Crosbie,  on,  &c.,  at,  &c., 
the  sum  of  167L  6s.  2d.  And  I  do  further  order,  that  the 
costs  of  the  said  reference  and  of  this  my  award,  and  aU 
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1846.  other  costs  connected  therewith,  shall  be  borne  and  pud 
Cji08Bi£  by  the  said  J.  N.  Holmes;  and  all  other  costs  connected 
HouMsa.  therewith  shall  be  borne  and  paid  by  the  said  J.  N.  Holmes. 
And  that  the  costs  of  the  said  J.  Croslne  thereini  indoding 
the  sum  of  12L  12«.,  which  he  hath  paid  to  me  for  my 
charges  herein,  and  for  this  my  award,  shall  be  paid  to  him 
by  the  said  J.  N.  Holmes,  at  the  time  and  place  herein- 
before appointed  for  the  payment  of  the  said  sum  of 
167i  6s.  2rf." 

A  rule  had  been  obtained  in  Michaelmas  Term  last, 
calling  on  the  plaintiff  to  shew  cause  why  the  award  should 
not  be  set  aside  on  the  following  grounds  (a) :  **  that  the 
arbitrator  has  not  in  or  by  the  award  disposed  of  or  decided 
or  awarded  upon  the  action  mentioned  in  the  submiasioii 
and  order  of  reference :  that  it  does  not  appear  whether 
the  sum  awarded  to  be  paid  was  a  sum  due  in  or  by  reasoQ 
or  in  respect  of  the  action,  or  was  due  in  respect  of  other 
causes  of  action  or  matters  in  difference  between  the  parties 
in  the  cause ;  and  that  the  sum  so  awarded  may  be  due  in 
respect  of  the  matters  referred  to  in  the  affidavit  of  the 
defendant,  other  than  matters  in  the  cause,  and  that  the 
defendant  may  have  been  entitled  to  succeed  in  the  action, 
although  the  plaintiff  was  entitled  to  the  sum  awarded  to 
be  paid  to  him ;  and  that  the  action  is  left  subsisting  and 
entirely  undetermined,  and  that  no  damages  are  awarded 
therein,  and  that  the  award  is  uncertain,  and  not  final,  for 
the  reasons  aforesaid.'' 

It  was  stated  on  the  afiidavit  on  which  the  rule  was 
obtained,  that  the  arbitrator  had  received  evidence  in 
respect  of  parties  not  named  in  the  declaration  in  support 
of  the  special  damage  therein  alleged;  although  such 
evidence  was  objected  to  by  the  defendant's  attorney. 

This  was  denied  by  the  affidavit  on  the  other  dde,  which 

(a)  The  rule  was  granted  by  of  reference  a  rule  of  Court,  the 

Patteson,  J.,  after  taking  time  to  affidavit  on  which  the  applicatioa 

consider,  and  was  dravm  ap  on  was  founded,  and  a  copy  of  the 

reading  the  rule  making  the  order  declaration  and  award. 
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shewed  that  only  one  witness  was  called  whose  name  was 
not  stated  in  the  declaration,  and  that  he  was  called  to 
prove  that  he  had  purchased  or  used  some  of  the  guano ; 
but  that  upon  his  evidence  being  objected  to,  the  arbitrator 
did  not  receive  it 

Heath  (with  whom  was  Jems)  now  shewed  cause.  It  is 
true  that  the  order  of  reference  comprehends  all  matters  in 
difference  between  the  parties,  but  it  is  not  shewn  by  the 
affidavit  that  there  were  in  feet  any  other  matters  in  dif- 
ference than  those  relating  to  the  cause.  The  arbitrator, 
therefore^  in  ordering  the  defendant  to  pay  the  sum  men- 
tioned in  the  award,  in  effect  decides  the  action  in  favour  of 
the  plaiDtiffl  In  Gray  v.  Gwennap  (a),  where  there  was  a 
verdict  found  for  the  plaintiff  in  an  action  of  tort,  subject 
to  a  reference  of  all  matters  in  difference  in  the  cause,  the 
defendant  claimed  before  the  arbitrator  a  sum  of  money 
due  to  him  upon  the  balance  of  an  account,  which  was 
admitted  by  the  plaintiff  to  be  due ;  and  an  award,  which 
was  not  stated  to  be  made  **  de  praemissis,"  directing  a 
verdict  to  be  entered  for  the  plaintiff  vnth  damages,  was 
held  suflBcient  There,  it  was  contended,  that  the  award 
only  decided  the  action,  and  not  all  the  matters  in 
difference  between  the  parties,  it  not  being  expressed  to 
be  made  de  prsemissis:  but  the  Court  held  that  the  fair 
meaning  of  the  award  must  be  that  he  had  found  the 
sum  due  after  settling  all  accounts  between  the  parties. 
So  in  the  present  case,  although  the  award  is  not  stated 
to  be  de  prsemissis,  the  Court  will  not,  in  the  absence 
of  any  allegation  to  that  effect  in  the  a£5davit,  intend 
that  there  were  other  matters  in  dispute  between  the 
parties  than  those  decided  by  the  award.  There  are 
a^eral  cases  indeed  which  shew  that  where  distinct 
flsues  are  raised,  there  must  be  an  express  finding  on 

/  (a)  1 B.  &  A.  106. 
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Crosbib 

V, 

Hdufxs. 


each  issue;  KtBnam  ▼•  KiBnim{a)i  Jn  re  Leemi!m{b)\ 
England  v.  Damson  (c) ;  Mahmg  ▼.  StocUof  {dy  Bat  all 
those  cases  are  distioguishable  fix>m  the  present,  becsnoB 
here  the  cause  was  referred  before  plea,  and,  therefiNe,  no 
issue  was  joined*  In  Bearup  v.  Peacock  (e),  the  declaratioa 
contained  several  counts,  and  the  cause  was  lefimred  bj 
order  of  a  Judge  before  plea  pleaded ;  and  on  motioD  to 
set  aside  the  award,  it  was  held  that  the  arbitrator  was  not 
bound  to  find  specifically  upon  each  count  in  the  dedari- 
tion,  but  might  find  generally  that  the  plaintiff  had  good 
cause  of  action  for  a  oertun  sum,  and  award  that  the 
defendant  should  pay  him  that  sum.  The  cases  of  The 
Duke  of  Beaufort  v.  fFekh  (/),  and  WUUame  ▼.  Maulsdale{g), 
shew  that  if  there  be  two  constructions  of  an  award,  the 
Court  will  adopt  that  which  will  support  it.  K,  howe?eri 
the  Court  should  be  of  opinion  that  this  award  cannot  stand 
as  a  whole,  the  utmost  that  can  be  done  is  to  set  aside  so 
much  of  it  as  relates  to  the  costs  of  the  action ;  for  the 
defendant  would  not  by  possibility  be  entitled  to  more  than 
these  costs;  England  v.  Davison;  In  re  Leemmg;  Makmof 
V.  Stochley;  Morgan  v.  Smitk(h), 


Cromptofij  in  support  of  the  rule.  It  appears  uncon- 
tradicted that  there  were  other  matters  in  difierence  between 
the  parties;  for  it  appears  that  a  witness  who  had  pox^ 
chased  some  of  the  guano  was  called  in  support  of  the 
allegation  of  special  damage  in  the  declaration,  and  tbat 
his  evidence  was  not  received,  merely  because  his  name 
was  not  inserted  in  the  dedaration.  It  therefore  lies  upon 
the  party  sustaining  the  award  to  shew  that  the  award 


^(o)  13  M.  k  W.  671 ;   S.  C. 
ante,  vol.  2,  p.  633. 
•^  (6)  5  B.  &  Ad.  403;  S.G.  nam. 
Leeming  t.  Feamley,  2  N.  &  M. 
232. 

(c)  9  Dowl.  1052. 

id)  2  Dowl.  122,  N.  S. ;  S.  C. 


4  M.  &  G.  647. 

.    (e)  14  M.  &  W.  149;  8.  C. 

emte,  voL  2>  p.  850. 

(/)  10  A.  &  E.  527. 

(g)  7  M.  &  W.  134. 

(A)  9  M.  Ac  W.  427 ;  S.  C 
iDowl.  617,N.  S. 
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coald  not  have  reference  to  that  matter  (a).  It  is  sabmitted, 
however,  that  this  award  is  clearly  bad.  The  reference  is 
of  ^'  all  matters  in  difference  between  the  parties  in  this 
cause,  the  costs  of  the  action  to  abide  the  event  of  the 
award ;"  and  the  arbitrator  never  so  much  as  alludes  to  the 
action  in  his  award.  The  event  of  the  award  most  mean 
the  legal  event  There  are  two  counts  in  the  declaration : 
and  the  Master  cannot  tell  upon  this  award,  whether  it  waa 
the  intention  of  the  arbitrator  that  the  plaintiff  or  ib» 
defendant  should  recover  the  costs  of  the  action ;  or  whether 
in  respect  of  both  the  counts,  or  only  of  one,  and  of  which. 
The  case  oiPearton  v.  Archbold{b)  strongly  resembles  the 
present.  There  the  defendant  in  an  action  of  assumpsit 
having  pleaded  non  assumpsit,  payment,  and  a  set-off,  and 
issues  having  been  joined  thereon,  the  cause  and  all  matters 
in  difference  were  by  a  Judge's  order  referred  to  arbitration, 
the  costs  of  the  cause  to  abide  the  event,  and  the  costs  of 
the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator.  The  arbitrator  awarded  ^^  that  the  plaintiff 
should  pay  to  the  defendant  the  sum  of  16Z.  lOs.  2d.,  being 
the  balance  which  I  find  to  be  due  fix>m  the  plaintiff  to  the 
defendant ;"  and  that  each  party  should  pay  his  own  costs 
of  the  reference,  and  a  moiety  of  the  costs  of  the  award. 
It  was  held  upon  motion,  that  the  award  was  bad,  on  the 
ground  of  uncertainty  as  to  the  finding  of  the  issues,  and 
there  being  no  adjudication  at  all  upon  the  cause.  Here 
the  reference  is  of  '^  all  matters  of  difference  between  the 
parties  in  the  cause,"  which  is  to  the  same  effect  That  the 
cause  in  the  present  case  had  not  proceeded  as  far  as  plea 
pleaded  and  issue  joined,  can  make  no  difference.  In 
KUbum  V.  KiJbum  {e),  the  Court  in  delivering  judgment 
said,  ^^  the  award  does  no  more  than  this :  it  determines 
that  on  some  one  or  more  of  the  counts  in  the  declaration 

(a)  This  point  was  not  touched      2  Dowi.  1018,  N.  S. 
upon  in  the  judgment.  •  (c)  13  M.  &  W.  671;   S.  C. 

•  (6)  U  M.  &  W.  477 ;  S.  C.      aUe,  voL  2,  p.  633. 
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J  846.        the  defendant  is  liable ;  but  it  does  not  necesBarilj  or  even 
Caosbis      reasonably  determine  that  he  is  liable  on  all  or  on  sdj 
^-  particular  counts,  so  as  to  be  equivalent  to  an  express 

determination  of  the  whole,  or  any  definite  part  of  the 
issue  of  non  assumpsit  in  the  plaintiff's  favoor."  The  same 
reason  applies  to  the  present  case.  In  Watson  an  Awards  {a), 
the  rqle  is  stated  to  be,  that  where  the  costs  of  the  acdoo 
are  to  abide  the  event  of  the  award,  **  the  arbitrator  mast 
make  a  determination  of  the  suit  in  favour  of  one  partj  or 
the  other  as  to  the  several  counts  or  issues."  No  distinctioa 
is  there  made  between  several  counts  and  several  issues; 
nor  on  principle,  it  is  submitted,  can  any  be  supported. 

WiLLiABis,  J. — The  objection  is  that  the  arbitrator  hss 
omitted  to  decide  with  respect  to  the  action,  which  w» 
clearly  submitted  to  him,  together  with  all  matters  in 
difference  between  the  parties.  The  reference  is  ''  of  all 
matters  in  difierence  between  the  parties  in  this  cause," 
and  "  that  the  costs  of  the  action  shall  abide  the  event  of 
the  award,"  &c.  The  award  is,  that  the  defendant  should 
pay  a  certain  sum  of  money  to  the  plaintiff,  and  that  the 
costs  of  the  reference  and  of  the  award,  and  all  other  costs 
connected  therewith,  should  be  paid  by  the  defendant  It 
is  impossible  to  collect  from  this  award  whether  this  sum 
is  to  be  paid  in  respect  of  the  action,  or  of  any  other 
matters  in  difference  between  the  parties.  Unless,  however, 
he  has  decided  in  respect  of  the  action,  and,  moreover,  that 
the  plaintiff  is  entitled  to  recover  in  the  canse,  how  can 
the  costs,  which  were  to  abide  the  event  of  the  award,  be 
taxed  for  the  successful  party  ?  In  Grey  v.  Gwamap  {b}, 
a  case  often  cited,  the  words  de  prsemissis  seem  to  have 
been  considered  of  considerable  weight  in  sustaining  an 
award.  Whether  they  would  obviate  the  present  objection 
it  is  immaterial  to  consider,  as  they  do  not  occur  here.    I 

(a)  Page  161,  3nd  ed.  «/  (6)  1  B.  &  A.  186. 
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therefore  think  that  the  award  leayes  it  uncertain  in  respect        1846. 

of  what  the  finding  is,  and  that  the  rule  must  therefore  be  crosbib 

made  absolute.  ^^^^^ 

Rule  absolute. 


Patrick  r.  Richabds. 

flARREN  moved  to  make  absolute  a  rule  to  compute.  An  tflUUTit 
The  affidavit  stated  the  mle  had  been  served  on  a  Mr.  a  rule  to  com. 
Strick,  "  who  acts  as  the  attorney  or  agent  for  the  defendant  fhe^gjfl^to 
in  this  cause."     He  submitted  that  that  was  equivalent  to  a  ^^^  been  on 

,  _  _  ^  A.  B.,"who 

statement  that  the  party  served  was  the  attorney.  acts  as  the 

attorney  or 
agent  of  the 

Williams,  J. — ^The  service  should  be  on  the  attorney  in  ^^j^****^*  |j 
the  cause ;  but  I  think  this  amounts  to  the  same  thing.  HeidwaS&taiaox. 

Rule  absolute. 


Regina  t;.  The  Justices  of  Surrey. 
(St  Anne,  Westminster  v.  St.  Mary  Magdalen,  Bermondsey.) 

A.  RULE  had  been  obtained,  calling  upon  the  justices  of  A  notioe  of 
the  peace  for  the  county  of  Surrey,  to  shew  cause  why  a  2'^rde?of 
TOt  of  mandamus  should  not  issue  directed  to  them,  com-  ^V^  ^ '" 

'  the  foUowittff 

maoding  them  to  enter  continuances,  and  hear  an  appeal  terms:  ''take 

notice,  that 

against  an  order  for  the  removal  of  Rebecca,  the  wife  of  we  being  a 
Thomas  Brown,  and  her  two  children,  from  the  parish  of  ^^^n,  for 
St  Mary  Magdalen,  Bermondsey,  in  the  said  county,  to  '5^/*"  ^^^' 
the  parish  of  St  Anne,  Westminster.  wardens  and 

oveneera  of," 
&C.,  "and  that 
the  grounds  of  owr  q>peal,''  &c.,  and  was  signed  by  one  person,  **  ohorchwarden  of,**  &c.,  and 
^7  raw  persons,  **  overseers  of,'*  &c.  It  appeared  that  there  were  two  chnrchwardens  and  four 
ovoseers  of  the  appellant  parish,  and  no  more.  The  qoarter  sessions  having  decided  that  the 
notice  was  insoiBcient,  ana  refosed  to  hear  the  appeal :  Held,  that  the  notice  was  good,  as 
*fieiently  shewing  that  it  was  an  appeal  b^  and  on  behalf  of  die  whole  body  of  parish  officers ; 
tod  that  the  decision  of  the  quarter  sessions  on  the  point  was  a  decision  on  a  preliminary 
objection,  and,  therefore,  that  tnis  Court  would  grant  a  mandamus,  commanding  them  to  enter 
<:oatiiuiances  and  hear  the  appeaL 


574 


CABE8  OK  POINTS  OV  PRACTICE,   Q.  B. 


1846. 
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V. 

Justices  of 

SUEREY. 


It  appeared  that  a  copy  of  the  order,  examinations,  and 
notice  of  chargeabilitj  had  been  forwarded  to  the  appellant 
parish  by  post,  and  that  they  had  been  received  on  the  16th 
of  April,  1845.  That  at  the  July  sessions  following,  which 
were  held  at  Guildford,  for  the  coanty  of  Surrey,  the  appeal 
was  entered,  and  on  its  coming  on  to  be  tried,  the  appel- 
lants were  called  upon  to  prove  their  notice  of  appeal 
That  they  called  the  clerk  to  the  guardians  of  the  appellant 
parish,  who  proved  that  he  had  served  the  following  notice 
and  ground  of  appeal  upon  the  removing  parish,  fourteen 
clear  days  before  the  sessions : 

^^  To  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  St  Mary  Magdalen, 
Bermondsey,  in  the  county  of  Surrey. 

'^  Take  notice,  that  we,  being  a  majority  of,  and  acting  for 
and  on  behalf  of  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  St  Anne,  Westminster,  in  the  county 
of  Middlesex,  do  intend,  at  the  next  general  quarter  sessions 
of  the  peace  to  be  holden  in  and  for  the  county  of  Sorrey, 
to  prosecute  an  appeal,  &c.,  bearing  date,  &c.,  whereby,  &c 
And  also  take  notice,  that  the  grounds  of  our  appeal  are,  &c 
And  further  take  notice,  that  we  hereby  require  you  to 
produce  at  the  hearing  of  the  said  appeal  the  said  order  at 
removal,  dated  the  15th  day  of  April,  in  the  year  of  oar 
Lord  1845,  together  with  the  original  examinatiofis  on 
which  such  order  was  made,  and  that  at  the  hearing  of  the 
said  appeal,  we,  on  behalf  of  the  said  parish  of  St  Anne, 
Westminster,  will  avail  ourselves  of  all  or  some  one  or  more 
of  the  grounds  of  appeal  herein  stated.  Dated  this  11th  day 
of  June,  in  the  year  of  our  Lord  1845." 

*«  F  FiEu>BR  /  Churchwarden  of  the  said  parish 

K      of  St  Anne,  Westminster. 
J.  Penh  ALL,  ^ 

W.  Addis,     I  The  Overseers  of  the  poor  of  the 
J.  Adons,      I  parish  of  St  Anne,  Westminster.* 

J.  BUSAIN.     ) 
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It  was  then  objected  by  the  ieq)ondent  parish^  that  the 
notice  of  appeal  was  insuflScient ;  because  it  purported  to 
give  notice  of  an  appeal  by  the  majority  of  the  church- 
wardens and  overseers  only,  instead  of  by  the  whole  body ; 
and  counsel  having  been  heard  on  both  sides,  the  quarter 
sessions  decided  that  the  objection  was  fatal,  and  refused 
to  hear  the  appeal.  It  appeared  that  there  were  two 
churchwardens  and  four  overseers  in  the  appellant  parish, 
and  no  more. 

A  rule,  similar  to  the  above,  had  also  been  obtained  in 
another  case  of  Si^  Anne,  Westmnuter  v.  Oxted,  in  which  the 
sessbns  refused  to  hear  the  appeal  on  the  same  grounds  as 
the  above. 


1846. 


Rbgina 
Josdcetof 

SoftESY. 


Baidmn  shewed  cause  {a).  The  Court  of  Quarter 
Sesnons  have  decided  that  this  notice  was  insufficient, 
and  this  Court  will  not  interfere  with  their  decision. 
In  Begina  v.  The  Jiutices  of  KeUeven  (ft),  the  question 
on  which  the  sessions  had  decided  was  the  sufficiency 
of  a  nodce  of  gprounds  of  appeal  in  its  statement  of  the 
&ct8  on  which  the  appellants  meant  to  rely;  and  this 
Court  refused  to  interfere  with  their  decision.  And  in 
Begma  v.  The  Justices  of  the  West  Biding,  {Bednngton  v. 
SOand)  (c),  where  the  sessions  had  refused  to  hear  evidence 
on  an  appeal,  on  the  ground  that  the  examinations  were 
deficient  in  particularity,  this  Court  refused  to  interfere 
by  mandamus*  So  in  the  present  case,  the  question  of 
^ther  the  notice  of  appeal  was  sufficient,  was  a  proper 
question  for  the  sessions  to  determine;  and  having  de*> 
termined  it,  this  Court  will  not  interfere*  The  proper 
coarse  for  the  appellants  would  have  been,  if  they 
questioned  the  propriety  of  the  decision,  to  have  requested 
the  8e88i(»i8  to  state  a  special  case  for  the  opinion  of  this 
Court    The  Court,  in  giving  judgment  in  the  last  cited 


(a)  It  was  arranged  that  the 
Kcond  rule  sboold    abide    the 
event  of  the  first. 
/tt)3  Q.  B.  SIO;   S.  C.  1  D. 


k  M.  113. 

(c)  1   Gar.,    Ham.  k   Allen'a 
New  Seaa.  Caaea,  p.  247* 
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Regina 

9. 

Joitioeiof 


saj,    ^  all   now  understand,  that  when  any  Mcli 
tribanal"  (i.  e.  the  Court  of  Quarter  Sesnons)  <<decliiie9to 
exercise  a  jurisdiction  imposed  on  it  by  the  taw,  this  Court 
will  enforce  its  proceeding ;  but  that  when  it  has  acted,  its 
judgment  can  only  be  reversed  bere  on  a  case  stated  by 
itself  for  our  opinion*  There  is  certainly  no  want  of  fiiciKty 
in  granting  such  cases,  and  they  are  conveniently  disposed 
of  on  grounds  well  understood  between  the  parties,  wide 
the  conflict  of  a£Sdavits  on  such  matters  is  of  itself  a  red 
eviL"     Should,  however,  the  Court  think  that  the  present 
is  a  case  in  which,  supposing  the  justices  to  have  wrooglT 
decided,  it  would  interfere  by  granting  a  mandamus;  then 
it  is  submitted,  that  their  decision  was  a  right  one,  and  that 
the  notice  of  appeal  was  insufficient.     It  begins  ''we  being 
a  majority  of,  and  acting  for  and  on  behalf  of  the  daoAr 
wardens  and  overaeers  of  the  poor  of  the  parish  o£,^  &c.i 
and  concludes  with  the  signature  of  *'  F.  Fielder,  dmidh 
warden  of,"  &c.,  and  of  <*  J.  Prahall,"  and  three  others, 
**  the  overseers  of  the  poor  of,"  &c.     Now  it  b  dear,  that 
an  appeal  by  a  corporate  body  should  appear  to  be  the  act 
of  the  corporate  body,  and  not  of  the  majori^  only; 
althougb  the  majority  are  enabled  to  give  the  notice.    For 
it  is  not  qua  the  majority  of  the  corporate  body,  but  qoa 
the  corporate  body  itself,  that  they  have  this  power.    Here 
the  churchwardens  and  overseers,  it  is  true,  are  not  i 
corporate  body,  but  for  thb  purpose  they  stand  on  the  same 
principle ;  Bne  v.  Bee^ton  (a).     It  is  true  that  the  case  of 
Regina  v.  The  Justices  of  the  WeH  Riding  (St.  Panem  t. 
Bradford)  (i),  appears  to  be  an  authority  against  the  view 
now  submitted ;  but  in  that  case,  the  notice  was  given  by 
*'  we,  the  undersigned,"  and  the  words  ^'  being  a  majority'' 
were  merely  descriptio  personarum.    In  the  present  case, 
the  statement  of  the  grounds  of  appeal  is,  *'  take  notice 
that  the  grounds  of  our  appeal  are,"  &c.    The  relative  to 
"  our"  is  "  we,  being  a  majority  ofi"  &a,  *'  the  chuich- 


/(a)  3  T.  R,  592, 4. 


(6)  Ante,  p.  l&S. 
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wardens  and  overeeers,*'  &c.  This  case  resembles  in  some 
respect  that  of  Ex  parte  Harnky  (a).  There  a  party  who 
was  bound  to  dgn  a  notice  of  appeal  as  ^'guardian/  signed 
it  as  overseer,  and  the  Court  held  the  notice  to  be  bad. 


1846. 


RSGINA 

Justices  of 


Paskley  and  Canker^  in  support  of  the  rule«  The  case  of 
JUffina  V.  7%e  Justices  of  Kesteven  {b)f  does  not  apply. 
There  the  quarter  sessions  did  hear  the  appeal,  for  they 
entered  into  the  consideration  of  whether  the  grounds  of 
appeal  were  sufficiently  particular;  and  the  respondent's 
case  was  opened,  and  a  witness  examined.  So  also  in  Regina 
▼.  The  Justices  of  West  Riding  {BecJdngtcn  v.  Elland)  (c), 
the  point  was  as  to  the  sufficiency  of  the  examinations 
sent  with  the  order  of  removal.  The  stat  4  &  5  Wm.  4, 
c.  76,  8.  81,  prevents  the  respondents  on  the  hearing  of  an 
appeal,  from  going  into  any  other  grounds  of  removal  than 
those  set  forth  in  the  examination.  It  would  therefore  be 
idle,  where  the  sessions  are  of  opinion  that  the  grounds 
stated  in  the  examination  are  not  sufficient  to  sustain  the 
removal,  to  force  them  to  hear  the  appeal  A  decision  on 
an  objection  to  the  examinations  has  therefore  been  treated 
in  the  same  light  as  a  decision  on  the  merits;  Ex  parte 
Jckworth  {d)y  confirmed  by  Regina  v.  St.  Mary^  Jjonbeth  {e). 
Here,  however,  a  decision  on  the  sufficiency  of  the  notice 
of  appeal,  is  a  mere  preliminary  step  to  the  appeal  being 
heard.  The  statute  requiring  notice  of  appeal  to  be  given, 
the  9  Gea  1,  c.  7,  s.  8,  enacts,  that  *^  no  appeal — shall  be 
proceeded  upon,"  unless  reasonable  notice  has  been  given. 
Therefore,  it  is  clear  the  appeal  has  not  been  ^*  proceeded 
npon,"  as  the  sessions  decided  that  the  notice  was  in- 
safficient     So  the  4  &  5  Wm.  4,  c.  76,  s.  81,  enacts,  that 


(a)  AnU,  vol.  1,  p.  673.  ^^    {d)  Ante,  voL  1,  p.  718  ;  S.  C. 

•/(J)  3  a  B.  810;  S.  C.  1  D.       3  a  B.  397.  note  (a). 
&M.  113.  («)  2   Car.,    Ham.  &   Allen's 

(c)  I  Car.,   Ham.  k   Allen's      New  Seas.  Cases,  p.  36. 
New  Sets.  Cases,  p.  247. 

VOL.  UI.  P  P  D.    &  L. 
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1846.       it  shall  not  be  lawful  for  the  overseers  of  the  appelUnt 

Reoina      parish  *'to  be  heard  in  support  of  such  appeal,''  unlesB 

JutticM  f     ^^^^^^  ^^  appeal  be  given  fourteen  days  at  least  before  the 

SuaasY.      sessions.     Secondly,  the  notice  in  the  present  case  wii 

properly  given  by  the  majority  of  the  parish  officers 

[They  were  then  stopped.] 

Williams,  J. — I  do  not  think  you  need  argue  that 
point;  for  I  do  not  entertain  any  doubt  whatever  upon  it 
The  notice  is  expressed  to  be  given  **  for  and  on  behalf  of 
the  churchwardens  and  overseers,''  and  at  the  end  cobm 
the  names  of  one  person  signing  himself  as  a  churdi- 
warden,  and  of  four  persons  signing  themselves  as  oveneen. 
Taking  the  whole  together,  I  do  not  think  there  can  be 
any  doubt  that  this  notice  is  given  by  and  on  behalf  of  the 
whole  body  of  churchwardens  and  oveiseera.  As  to  the 
other  poin^  I  will  look  into  the  cases. 

Cur.  ado.wlL 

Williams,  J. — ^This  was  an  application  for  a  maodaimv 
to  enter  continuances  and  hear  an  appeal  against  aa  order 
of  removal,  on  the  g^round  that  the  justices  had  improperly 
refused  to  hear  the  appeal,  on  an  alleged  insufficieucy  of 
the  notice  of  appeal.  I  though^  when  this  case  was  dis- 
cussed, that  the  notice  of  appeal  was  sufiBcient;  but  I 
hesitated  in  consequence  of  some  late  cases;,  which  decide 
that  where  the  sessions  have  once  taken  in  hand  the 
hearing  of  the  appeal,  this  Court  will  not  interfere  with 
their  decision.  But  on  consideration  I  am  clearly  of 
opinion  that  there  was  no  hearing  of  the  appeal  in  the 
present  case,  and  that  this  was  a  mere  preliminary  objec- 
tion. Thus  in  Rex  v.  The  Justices  of  Gloucestershire  {a), 
where,  on  an  appeal  by  one  of  two  overseers  against  the 

(a)  1  B.  &  Ad.  I. 
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accounts  of  his  colleague,  after  one  witness  had  been 
examined  on  the  part  of  the  respondent,  an  objection  was 
taken  that  an  appeal  did  not  lie,  and  the  sessions  accord- 
ingly dismissed  the  appeal.  On  application  to  this  Court 
for  a  mandamus,  it  was  held  that  this  objection  in  its 
nature  was  a  mere  preliminary  one,  that  went  to  deprive 
the  sessions  from  exercising  any  jurisdiction,  and  that, 
therefore,  there  had  been  no  hearing,  and  that  a  mandamus 
dioald  issue.  And  in  a  late  case,  Regina  ▼.  The  Justices 
of  Kent  (a),  the  Court  acted  on  this  principle  in  issuing  a 
mandamus  to  hear  an  appeal  against  an  order  of  removal  of 
a  pauper  lunatic,  where  the  justices  had  refused  to  hear  it, 
on  the  ground  that  the  notice  of  appeal  was  insufiScient 
If  these  cases  stood  in  need  of  any  confirmation,  I  think 
the  statute  of  9  Geo.  1,  c  7,  s.  8,  is  a  strong  confirmation 
(if  the  correctness  of  this  view ;  for  it  says,  that  if  the 
justices  shall  find  a  reasonable  notice  has  not  been  given, 
they  are  then  to  adjourn  the  case  till  the  next  sessions,  and 
then  and  there  to  ^*  finally  hear  and  determine  the  same.'' 
It  seems  to  me  that  the  statute  puts  the  '*  hearing  and 
determining  the  appeal*'  in  direct  contradistinction  to 
deciding  on  the  validity  of  the  notice.  I  therefore  think 
that  this  rule  must  be  absolute. 
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Justices  of 

SURBEY. 


Rule  absolute. 


y  (a)  2  a  B.  686;  S.  C.  2  G.  &  D.  152. 


r  p  2 
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^^     v'""^  Short  v.  SToinB(a). 

{In  the  full  Qmrt.) 

ABRmpnt  Assumpsit.    That  in  connderation  that  the  plaintiff 

tion  alleged'  being  then  unmarried,  at  the  request  of  the  defendant, 

a  promiM  to^  had  then  promised  the  defendant  to  marry  him,  he  the 

a  reasonable  defendant  then  promised  the  pimntiff  to  marry  her  withm 

defendant  ^  reasonable  time  next  after  the  defendant  should  be 

thereunto  thereunto  requested  by  the  plaintiff.     And  the  plaintiff 

requested  w^  avers  that  she,  confiding,  &c,  hath  always  hitherto  rc- 

and  without'  mained  and  continued,  and  still  is,  sole  and  unmarried, 

request,  stated  ^^^  ^^  always  from  the  time  of  the  making  of  her  aud 

the  A^^dSit*  P^"»^  ^^^"^  ^^  marriage  of  the  defendant  as  hereinafter 

had  wrongfully  mentioned,   ready  and   willing  to   marry  the  defendant, 

another  person,  whereof  the  defendant  hath  always  had  notice.    Tet  tbe 

defradant  wu  ^^^^^^dant,  disregarding  his  said  promise,  after  the  making 

questeUto  ^bereof,  and  before  the  commencement  of  this  suit,  to  wit, 

marry  the  ou,  &c,,  Wrongfully  and  injuriously  married  a  cert^n  other 

plaintiff:  ,  *  • 

Mdd^  on  person,  to  wit,  one,  &&,  contrary  to  his  sfud  promise,  to  the 

"^Xx     Plaintirs  damage,  &C. 

the  declaration      Second  plea.     That  the  defendant  was  not  at  any  time 

was  good,  as      •     «  , 

shewing  a  before  the  commencement  of  the  suit,  requested  by  the 

tract  bj  the'''  plaintiff  to  many  her  according  to  his  said  promise  in  that 

Sdii  ^^'*-    Verification. 

pensedwith  Special  demurrer,  assigning  for  cause,  amongst  othen, 

for  alleging  that  although  the  defendant  by  this  plea  confessed  the 

anTSS^Uie  pw>"^58e  and  breach  as  alleged  in  the  declaration,  he  had 

plea  was  con-  not  avoided  the  same,  but  stated  a  feet  immaterial  to  the 

sequently  bad. 

ments  of  the  action. 
/  The  points  marked  by  the  plaintiff  for  argument  were, 
that  the  declaration  was  good,  inasmudi  as  it  alleged  an 
act  done,  by  which  the  defendant  disaUed  himself  from 
performing  his  promise,  that  he  thereby  dispensed  with  the 
performance  by  the  plaintiff  of  the  condition  precedent, 

(a)  See  tliia  eaai,  nidt^  vol.  (K,  p.  79t. 
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viz,  the  request,  which  thenceforth  became  unnecessary, 
and  would  have  been  useless ;  that  if  a  request  bad  been 
alleged,  it  would  not  have  been  traversable;  and,  conse- 
qoentlj,  that  the  plea  raised  an  issue  wholly  immateriaL 

The  points  stated  by  the  defendant  were,  that  the 
defendant  was  not  bound  by  the  contract  alleged  in  the 
declaration  to  many  until  after  he  had  been  requested  so 
to  do,  and  that  no  breach  could  accrue  tiU  request  had  been 
made;  and  that  the  declaration  was  bad,  shewing  no  breach 
of  the  contract  declared  upon,  no  request  being  alleged, 
Dor  any  averment  that  a  reasonable  time  had  elapsed  before 
the  commencement  of  the  suit ;  that  it  was  not  a  sufficient 
breach  of  the  contract  to  say  that  the  defendant,  after  the 
making  of  the  promise,  married  another  woman,  though 
proof  of  that  ftict  might,  upon  a  declaration  properly 
fiamed,  be  evidence  of  a  dispensation  of  a  condition  on  the 
part  of  the  plaintiff  to  make  a  request. 


IM6. 


Short 

V. 

Stone. 


Peacock  (with  whom  was  Lush)  in  support  of  the  demurrer. 
The  plea  is  bad  for  traversing  a  fact  not  alleged  nor  implied 
in  the  declaration.  And  the  declaration  is  good,  although 
it  contains  no  averment  of  a  request  having  been  made. 
The  case  of  Harrison  v.  Caffe  and  ux,  (a)  is  in  point* 
There  the  promise  as  alleged  in  the  declaration  was 
generally  to  marry  the  plaintiff;  and  the  breach,  that 
thoogh  the  plaintiff  was  ready  and  often  offered  to  marry 
the  defendant's  wife,  she  had  not  married  him,  but  married 
the  defendant  (&);  and,  on  motion  in  arrest  of  judgment, 
it  was  held,  that  it  was  not  necessary  to  state  any  time  for 
the  request,  for  it  should  be  in  convenient  time ;  nor  that  it 
was  with  a  parson :  and  one  of  the  reasons  given  is,  because 
''in  this  case  it  i^pears  that  the  defendant  has  disabled 
heiself  by  marriage  from  the  performance  of  her  promise." 
It  will  be  ai]gued,  perhaps^  that  non  constat,  that  at  the 


v/(a)  1  LcL  iUjrm.  3S6;  S.a  1  Salk.  24;  13  J4od.  214. 
(6)  See  the  xt^caX  in  12  Mod.  214. 


582  CASES  ON   POINTS  OF   PRACTICE,   Q.   B. 

time  a  request  was  madc^  the  defendaut  might  not  be  in  • 
situation  to  marry^  and  that,  therefore,  no  sufficient  breach 
is  disclosed ;  but  the  case  of  Ford  v.  TUejf  {a)  shews,  that  if 
a  party  contract  to  perform  a  certain  act,  the  moment  he 
puts  it  out  of  his  power  to  fulfil  his  contract,  he  commits  a 
breach ;  and  the  other  party  need  not  even  shew  that  the 
time  for  the  performance  of  the  contract  is  arrived*  Mr. 
Justice  BayUjfi  in  delivering  the  judgment  of  the  Coort  in 
that  case,  says,  **  the  authoiities  are,  that  where  a  party  has 
disabled  himself  from  making  an  estate  he  has  stipulated 
to  make  at  a  future  day,  by  making  an  inconsistent  oon- 
veyance  of  that  estate,  he  is  considered  as  guilty  of  abnacb 
of  his  stipulation,  and  is  liable  to  be  sued  before  such  day 
arrives.  In  1  Roll  Abr.  248,  pi.  1,  (8  Vin.  225),  it  ia  said, 
*  if  a  day  be  limited  to  perform  a  condition,  if  the  obligor 
once  disables  himself  to  perform  it,  though  he  be  enabkd 
again  before  the  day,  yet  the  condition  is  broken,  as  if 
the  condition  be  to  enfeoff  one  before  Michadmas;  % 
before  the  feast,  he  enfeoff  another,  though  he  after  le- 
purchases,  yet  he  cannot  perform  the  condition;'  and  be 
cites  21  Edw.  4,  a  55,  where  Chohe^  who  was  then  one  of 
the  justices  of  C.  B.,  so  lays  it  down.  The  same  may 
be  collected  from  Co.  Litt.  221,  b.,  where,  upon  a  feofltaxat 
on  condition  to  re-enfeoff,  on  payment  of  a  certain  sinn 
by  the  feoffor  or  his  heirs  before  a  certain  day,  a  distinotioa 
is  taken  between  a  disability  in  the  interim^  on  the  part  cf 
the  feoffor  or  his  heirs,  and  a  disability  on  the  part  of  the 
feoffee ;  a  removal  of  the  disability  before  the  day  from  the 
feoffor  or  his  heirs,  entitling  them  to  require  a  re^nfeofiment, 
and  the  removal  from  the  feoffee  being  no  saving  to  hin 
of  the  consequences  of  a  breach ;  and  Lord  Coke  adopts 
Liitleton^s  reason,  '  Dftaintenant  by  disabiUty  of  the  feoffee 
the  condition  is  broken,  and  the  feoffor  may  enter.' "  The 
case  of  Bowdell  v.  Parsons  (A),  is  also  an  authority  to  the 


/(a>  6  B.  &  C.  325;  S.  C.  9  D.  &  £.  448. 
/{b)  10  East,  359. 
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flame  efEdcL    There  the  declaration  stated,  that  in  con-        1840. 
sideratioD  of  the  purchase  of  hay  by  the  plaintiff  of  the        Shoht 
defendant^  the  latter  promised  to  deliver  to  and  suffer  the       ^* 
plaintiff  to  take  it  away  as  he  wanted  it,  when  requested ; 
and  it  was  held  that  an  allegation  that  the  defendant,  after 
suffering  the  phdntiff  to  take  away  a  part,  sold  and  disposed 
of  the  residue  to  other  persons,  superseded  the  necessity  of 
alleging  a  request  to  deliver  the  residue.     It  b  true  that 
the  defendant  was  not  bound  to  marry  her  before  she  made 
icqaest     By  marrying  another,  however,  he  has  put  it  out 
of  her  power  to  make  a  request,  and  has  dbpensed  with 
the  necessity  of  her  alleging  a  request  in  her  declaration. 

Butiy  contr^  In  Harriton  v.  Cage  and  ux.  (a),  there  was  a 
direct  request  alleged ;  and  the  maiginal  note,  which  is  to  be 
found  in  some  editions,  that  ^*  in  an  action  on  a  promise  to 
many  upon  request,  a  declaration  which  shews  that  the 
defendant  has  married  another  person  who  is  living,  need 
not  state  a  request,"  is  incorrect.  That  case  was  decided 
OD  the  objection  that  the  request  should  have  been  alleged 
with  a  paxBon,  and  all  that  the  Court  really  held  was,  that 
that  was  not  necessary.  The  case  of  Ford  v.  Tiley  (ft),  came 
before  the  Court  on  a  motion  to  enter  a  nonsuit,  and  not 
on  a  point  of  jdeading,  as  in  the  present  instance.  The 
[Miasage  from  Co.  Litt.  p.  221,  b.,  whi^  has  been  cited, 
does  not  apply ;  for  here  the  action  is  founded  on  a  contract, 
a  material  term  of  which  is,  that  a  request  should  be  made. 
It  may  be  that  the  plaintiff  diay  never  make  any  request, 
then  is  the  defendant  for  ever  to  remain  unmarried?  The 
cause  of  action  accrues  only  from  the  time  of  the  request; 
Ugbfiei  V.  Kerrison  (c) ;  Thorpe  v.  Booth  {d).  There  should 
have  been  an  averment  that  the  person  whom  the  defendant 
married  was  still  alive ;  Fryer  v.  Coombs  (e) ;  DayreU  v. 

v^(a)  1  Ld.  Raym.  386  j   S.  C.  /"(c)  2  Taunt,  323. 

1  Salk.  24;  12  Mod.  214.  {d)  Ry.  &  Moo.  389. 

/  (6)  6  B.  &  C.  325 ;  S.  G.  9  D.  ^  («)  U  A.  &  £.  403 ;  S.  C.  4  P. 

&  R.  448.  &  D.  120,  note  (a). 
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Hoare{€^  [Cohridge^  J. — ^Theie  is  a  case  of  Sofmrntr  v. 
Oartside  {b)y  where  an  omimon  to  offer  to  marry  seeiDs  to 
have  been  construed  into  a  refiisal  to  marry.  There  wai 
no  averment  of  request,  but  merely  that  though  a  reasoo- 
able  tnne  had  elapsed,  yet  that  the  defendant  did  nor  would 
marry  the  pbintiff.  PaUesoUy  J. — The  maiginal  note  to 
that  case  is  incorrect  There  was  no  promise  to  marrj 
within  a  reasonable  time  after  reguesL  The  promise  is 
alleged  to  be  to  marry  within  a  reasonable  time  then  next 
following.]  Here  the  promise  is  distinctly  to  many 
"  within  a  reasonable  time  next  after  the  defendant  shoiiki 
be  thereunto  requested."  He  sought  also  to 
Bowdett  v.  Parsons  (c). 


Peacock  was  heard  in  reply.     He  referred  to  1  Sugi* 
Vend,  and  Pureh.  373,  10th  ed. 


Lord  Dekman,  C.  J. — It  appears  to  me  that  we  miii 
look  at  this  case  with  a  view  to  the  feelings  and  iatencioni 
of  the  parties  at  the  time  when  they  enter  into  this  cootrsct 
There  can  be  no  doubt  that  in  such  a  contract  each  party 
expects  to  marry  the  other  in  the  same  state  and  conditiim 
as  they  then  were.  Now,  if  either  party  by  his  own  act 
puts  himself  in  a  disability  to  perform  the  contract,  I  thiok 
he  dispenses  with  ttfe  other  party  going  through  the  osektf 
form  of  requesting  him  to  do  that  which  it  is  no  longer  in 
his  power  to  do;  so  &r  as  to  enable  him  to  maintain  an 
action  for  the  breach  of  contract.  It  is  not  necessaiy  to 
look  at  other  cases  to  which  an  analogy  is  suggested;  as 
the  intention  of  the  parties  is  here  all  important  It  seems 
to  me,  therefore,  that  in  sudi  a  contract  as  the  presea^ 
either  party  ioiposing  on  himself  or  herself  a  disability  Is 
perform  it,  dispenses  with  any  condition  precedent  to  be 
performed  by  the  other  parQr.     In  marrying,  therefart, 


/ 


(a)  12  A.  &E.  356;  S.C.4P. 


&D.  114. 


lb)  9  D.  &  R.  55. 
•^(c)  10  East,  359. 
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I  think  the  defendant  committed  such  a  breach  as  entitles        1 84d. 
the  plaintiff  to  maintain  his  action   without  alleging  a 
leqnest. 

Pattebok,  J. — The  only  di£Scnlty  I  have  seen  in  the 
present  case  is  in  the  precise  form  of  the  declaration.  If 
the  promise  had  been  laid  to  marry  generally,  or  upon 
request,  or  within  a  reasonable  time,  the  case  of  Harrison 
?.  Cage  and  ux.  (a)  would  undoubtedly  apply ;  for  a  party 
who  has  put  it  out  of  his  power,  for  a  time  at  least,  to 
perform  his  contract,  dispenses  with  all  conditions  precedent 
OQ  the  other  side.  On  consideration,  however,  I  do  not 
see  any  difference  between  a  promise  to  marry  upon 
request,  and  a  promise  to  marry  within  a  reasonable  time 
after  request*  The  parties  must  be  taken  (as  has  been 
observed  by  Lord  Denman)  to  have  contracted  with 
reference  to  the  state  and  condition  in  which  they  then 
were.  That  state  has  been  put  an  end  to  by  the  defendant ; 
and,  dierefoc^,  I  think  the  plea  is  bad,  for  alleging  a  non 
compliance  with  a  condition  precedent  which  the  conduct 
of  the  defendant  rendered  it  unnecessary  for  the  plaintiff 
to  perform.  For  the  same  reason  the  declaration  is  good, 
without  any  request  being  alleged  by  the  plaintiff  to  marry 
her.  Nor  need  the  declaration  state  that  the  defendant's 
wife  was  alive  at  the  time  of  bringing  the  action,  as  there 
is  a  suflBcient  breach  disclosed  by  the  defendant's  marrying 
another  person. 

CoLBBXDGB,  J. — The  meaning  of  the  promise  as  alleged 
in  the  declaratioQ,  is  to  many  within  a  reasonable  time 
aft^  a  request,  that  request  being  made  within  a  reasonable 
time.  Nothing  a{^)ears  on  the  pleadings  to  riiew  that  more 
than  a  reasonable  time  had  elapsed  before  the  defendant's 
nunrriage.     Then  if  at  any  time  he  disable  himself  from 

-^  Ca)  1  Ld.  Raym.  386;  S.  C.  I  Salk.  24  s  12  Mod.  214. 
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184G*       fulfilling   his   contract    bj  marrying  another    penon,  it 
Shobt       becomes  unnecessary  at  that  time  to  make  the  request 

^  ^'  At  that  time  the  contract  is  broken,  and  the  contract  being 

Stons 

broken,  it  becomes  immaterial  whether  the  defendant's  wife 

be  still  alive,  for  the  plaintiff  has  a  right  to  bring  his  action 

to  recover  damages  for  the  breach  of  it. 

WioHTMAN,  J.,  concurred. 


J 
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COURT   OF  COMMON   PLEAS. 


fkxUtjf  Cenn. 


IN  THE  NINTH  YEAR  OF  THE  HEIGN  OF  VICTORIA. 


t/C.^Cfy.^j^ 


A 


Wade  r.  Simeon  (a).  1846. 


SSUMPSIT.     The  declaration  stated,  that  before  the  A  declaration 
making  of  the  promise  hereinafter  mentioned,  the  plaintiff  before  the 
had  commenced  an  action  on  promises  in  the  Exchequer  ^r'^JIJ^^hertj- 
against  the  defendant,  in  which  the  plaintiff  had  declared  »?«ft«f  m<^n- 

'  ^  tioned,  the 

for  the  non-performance  by  the  defendant  of  certain  pro-  plaintiff  had 
mises  in  the  said  declaration  alleged  to  have  been  made  by  actira  in"the 
the  defendant  to  the  plaintiff,  for  the  payment  to  him  of  Jl^^^^the 
two  sums,  one  amounting  to  1,3007.,  and  the  other  to  700/.,  defendant  to 

recover  a 

and  the  said  action  was  so  commenced  and  prosecuted,  and  certain  sum 
the  plaintiff  declared  therein  as  aforesaid,  for  the  recovery  Jh^^i^^ueg  j^ 
of  those  sums,  and  the  damaircs  by  him  sustained  by  the  f*F*  ^*?  ^^'^ 

^         'f  ^  •'      ^      joined  between 

non-performance   by   the   defendant  of  his  promises   in  the  parties, 

and  notice  of 
trial  given ; 

(a)  See  this  case,  ante,  p.  27 ;  S,  C.  1  C.  B.  610.  that  in  con- 

Btderatiou  that 

the  plaintiff 

would  forbear  further  proceedings  until  the  14th  of  December,  the  defendant  promised  to  pay 

the  money  and  costs  upon  tkat  day ;  and  that  in  the  event  of  hia  not  paying,  a  Judge's  onler 

ibould  be  drawn  up  to  secure  payment.     There  was  also  a  count  on  an  account  stated.    Pleas  : 

fint,  to  the  first  count,  that  tne  plaintiff  never  had  any  cause  of  action  in  the  action  in  the 

Exchequer,  which  he  well  knew.    Second,  to  both  countu,  that  the  original  action  was  brought 

on  two  cheques,  and  that  the  Judge's  order  was  made  upon  certain  terms,  (setting  them  forth) 

that  the  promise  in  the  first  count  mentioned  was  deducM  from  that  order,  and  that  the  promise 

in  the  second  count  was  deduced  from  the  order  ascertaining  the  amount  of  costs  due  on 

taiition,  and  that  the  order  was  afterwards  set  aside :   //«/</,  upon  general  demurrer,  that  the 

(<»nner  plea  was  good,  and,  on  special  demurrer;  that  the  second  plea  was  bad,  as  amounting  to 

the  general  issue. 

Q^t  if  it  had  been  objected  on  special  demurrer,  that  the  former  plea  did  not  shew  the 

^cCnidant  to  be  in  a  condition  successfully  to  defend  the  action  in  the  Exchequer,  would  the 

P^  have  been  good  ? 
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1846.       respect  of  the  same,  pat€el  of  such  damages,  being  interest 
Wade       upon  the  said  sum  of  1,300/.  from  the  25th  of  May,  1840, 
^'  and  another  parcel  of  those  damages,  being  interest  apoa 

the  said  sum  of  700/.  from  the  4th  of  July,  1840,  to  which 
action  the  defendant  had  pleaded  various  pleas,  on  which 
issues  in  fact  had  been  joined,  and  the  same  were  about  to 
be  tried,  and  the  nisi  prius  record  entered  for  trial,  at  the 
sittings  in  Middlesex,  after  Michaelmas  Term,  1844,  and 
the  same  would  have  been  tried  on  the  7th  of  December, 
1844,  which  had  been  appointed  for  the  trial,  and  that  the 
plaintiff  had  incurred  costs  and  charges  in  preparing  for 
trial ;  that  the  plaintiff  had  also  been  served  with  a  notice 
by  the  defendant  on  the  3rd  of  December,  1844,  that  the 
defendant  would  apply  to  the  Court  of  Chancery  lor  au 
injunction  to  restrain  the  plaintiff  from  issuing  execution 
in  the  said  action,  in  case  the  plaintiff  should  obtain  judg- 
ment; and  thereupon,  to  ^rit,  on  the  6th  of  December, 
1844,  being  the  day  next  before  the  day  when  the  said  trial 
was  appointed  and  fixed  to  take  place,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  forbear 
proceeding,  and  stay  all  farther  proceedings  in  the  said 
action,  until  and  upon  the  14th  of  December,  1844,  save 
and  except  the  taxation  of  the  said  costs  and  charges^  and 
the  obtaining  and  drawing  up  an  order  therein,  as  therein- 
after mentioned;  the  defendant  then  promised  the  plaintiff 
that  he,  the  defendant  would,  on  that  day,  pay  him  the 
said  sums  of  1,300/1  and  7001,  and  interest  thereon  re- 
s)>ectively  as  aforesaid,  together  with  the  said  costs  and 
charges,  to  be  taxed ;  and  that  in  the  event  of  the  defend- 
ant's not  paying  the  same,  the  defendant  would  suffer,  and 
the  plaintiff  should  be  at  liberty  to  sign  a  judgment  in  the 
said  action,  and  that  a  Judge's  order  should  and  might  be 
obtained  and  drawn  up  in  the  said  action  to  secure  such 
payment;  and  that  the  said  notice,  and  the  said  appUcation 
and  motion  to  the  said  Court  of  Chancery,  should  be 
abandoned.  The  declaration  then  averred,  that  confiding 
in  the  defendant's  promise,  the   plaintiff  withdrew  the 
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Y^ecord^  and  forbore  prosecuting,  and  stayed  all  proceedings        1846. 

in  the  action,  until  the  14th  of  December^  save  and  except        WadT 

the  taxation  of  costs,  and  obtaining  and  drawing  up  the  ^^ 

said  order,  and  had  still  forborne  to  prosecute,  and  had 

stayed  all  proceedings  in  the  said  action;  that  the  costs 

were  taxed  on  the  11th  of  December,  yet  the  defendant 

had  not  paid  the  principal  sums,  or  interest,  or  the  costs, 

and  the  defendant  afterwards  procured  the  Judge's  order, 

drawn  up  in  pursuauce  of  the  agreement,  to  be  set  aside* 

There  was  also  a  count  on  an  account  stated. 

To  the  first  count  of  this  declaration,  the  defendant 
pleaded,  fourthly,  that  the  plaintiff  never  had  any  cause  of 
action  against  the  defendant,  in  respect  of  the  subject- 
matter  of  the  action  in  the  Coart  of  Exchequer,  in  that 
count  mentioned,  which  he,  the  plaintiff,  at  the  time  of  the 
commencement  of  the  said  action,  and  thence  until  and  at 
the  time  of  the  making  of  the  promise  in  the  said  first 
count  mentioned,  well  knew.    Verification. 

Demurrer,  on  the  ground  that  it  did  not  confess  and 
avoid,  or  traverse  or  deny  any  of  the  matters  in  the  first 
count  mentioned;  that  it  set  up  as  a  defence  immaterial 
matters ;  that  it  did  not  allege  or  shew  that  the  defendant, 
before  or  at  the  time  of  the  making  of  the  said  promise, 
was  not  aware  that  the  plaintiff  had  no  cause  for  the  said 
action,  nor  did  it  allege  or  shew  that  the  plaintiff  concealed 
anything  fi'om  the  defendant;  that  it  was  ambiguous  and 
uncertain  what  was  meant  by  the  allegation  in  his  plea, 
that  the  plaintiff  never  had  any  cause  of  action  against  the 
defendant  in  respect  of  the  subject-matter  of  the  action ; 
that  the  plea  did  not  exclude  all  other  consideration  for 
the  said  promise,  and  that  it  was  ambiguous  and  uncertain 
from  the  said  plea,  what  was  the  real  defence  the  defendant 
intended  setting  up  thereby  ;  and  that  it  should  have  con- 
cluded to  the  country.    Joinder, 

Seventhly,  to  the  whole  declaration,  the  defendant  pleaded 
that  the  said  action  in  the  said  first  count  mentioned  was 
brought  in  respect  of  two  cheques,  one  for  l,300iL  and  the 
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1B40.  Other  for  70021,  and  that  after  the  nisi  prios  reooid  in  the 
said  count  mentioned  had  been  entered,  to  wit,  on  the  day 
aforesaid,  the  defendant,  with  the  consent  of  the  plaintiffi 
obtained  an  order  in  the  said  cause  in  the  said  count  men- 
tioned to  be,  and  the  same  was  made  by  the  Honourable  Sr 
Edward  HaU  Aldersan,  Knight,  one  of  the  Barons  of  the 
said  Court  of  Exchequer,  and  which  order  was  as  iblloira^ 
that  is  to  say, "  Wade  v.  Simeon.  Upon  hearing  the  attomejf* 
or  agents  on  both  sides,  and  by  consent,  I  do  order,  that 
upon  payment  of  2000/.  and  interest  on  the  two  cheques 
from  the  date  thereof  until  payment,  the  debt  due  from  the 
defendant  to  the  plainti£P,  for  which  this  action  is  brought, 
together  with  costs,  to  be  taxed  and  paid  on  or  before  the 
14th  day  of  December  instant,  all  further  proceedingi  in 
this  cause  be  stayed ;  and  I  farther  order,  that  in  catt 
defiiult  be  made  in  payment  as  aforesaid,  the  plaintHFsbitt 
be  at  liberty  to  sign  final  judgment  and  iasiie  execution  6r 
the  whole  amount  remaining  unpaid  at  the  time  of  such 
default,  with  costs  of  judgment  and  execution,  sherifTs 
poundage,  officers'  fees,  and  all  other  incidental  expenses, 
whether  by  fieri  facias  or  capias  ad  satisfaciendum.  Dated 
the  6th  day  of  December,  1844,  E.  H.  Alderum.'*  And 
the  defendant  further  says,  that  the  promise  in  the  said 
first  count  mentioned  that  the  defendant  would,  on  the  said 
14th  day  of  December,  pay  the  plaintiff  the  said  sums  of 
1,300/.  and  700/.,  and  interest  thereon  respectively  ss 
aforesaid,  together  with  the  said  costs  and  chaiges^  sodi 
costs  and  charges  to  be  taxed ;  and  that  in  the  event  of  the 
defendant  not  paying  the  same,  the  defendant  would  sufler, 
and  the  plaintiff  should  be  at  liberty  to  sign  judgment  in 
the  said  action,  was  a  promise  deduced  and  implied  fitMH 
the  obtaining  and  the  making  of  the  said  order  as  aforesaid, 
and  was  thereby  and  in  no  otherwise  made  to  the  plainttf 
as  in  the  said  count  alleged.  And  the  defendant  ferther 
says,  that  the  promise  in  the  said  second  count  mentioned 
was  a  promise  deduced  and  implied  from  the  obtaining  and 
making  of  the  said  order  hereinbefore  mentioned,  and  fiom 
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the  aaceitainiiig  bj  taxation  of  the  amount  of  the  costs        1846. 
to  be  paid  pursuant  to  the  said  order,  and  waa  thereby  and        Wade 
in  DO  otherwise  made  to  the  pUuntiff  as  in  the  second  count      ^  ^^ 
alleged.    The  plea  then  stated  that  the  order  had  subse- 
queadj  been  set  aside  by  a  rule  of  the  Court  of  Exchequer. 
Demurrer  also  to  this   plea,  on   the   ground   that  it 
amoanted  to  the  general  issue,  and  was  no  answer  to  the 
count  on  the  account  stated.     Joinder. 

ChansieUy  Seijt,  in  support  of  the  demurrers.  As  to  the 
demurrer  to  the  fourth  plea.  The  abandonment  or  com- 
promise of  a  doubtful  claim  was  a  good  consideration  for  a 
pnxDifle.  Here,  however,  it  would  be  contended  in  support 
of  the  {^a,  that  as  it  alleged  the  plaintiff  to  know  that  he 
bad  BO  cause  of  action  when  the  compromise  was  made,  it 
coold  not  be  considered  as  a  doubtful  claim,  and,  conse- 
quently, that  there  was  no  consideration  for  the  alleged 
pnmuse.  It  was  not,  howeyer,  alleged  in  the  plea  that  the 
defendant  was  aware  of  such  a  defective  claim  on  the  part 
of  the  [daintifl^  or  that  the  defendant  was  in  a  situation  to 
avail  himself  of  the  defect.  It  was  possible  that  the  plain- 
tiff might  have  a  prim&  &cie  claim  upon  the  defendant, 
but  which  the  defendant  could  not  answer,  either  from 
igiKMance  of  facts,  or  not  being  in  a  situation  to  prove  his 
defence.  Thus  it  might  be  that  the  plaintiff  was  the  holder 
of  a  hill  of  exchange,  purporting  to  be  drawn  abroad,  and 
Inquiring  no  stamp,  but  actually  drawn  in  England.  There 
tbe  plaintiff  would  not  have  an  avsulable  cause  of  action, 
and  might  know  it,  yet  the  defendant,  from  ignorance  of 
the  {dace  wherein  the  bill  was  actually  drawn,  might  be 
unable  to  render  his  defence  available.  There  would  be 
nothing  immoral  in  the  plaintiff  proceeding  with  his  action 
in  soch  a  case,  taking  the  chance  of  the  defendant  not  sue- 
^^cttfeUy  resisting  the  proceeding.  Foregoing  such  a  chance 
vonld  constitute  a  sufficient  consideration  for  a  promise. 
[Tinddy  C.  J. — K  the  defendant  were  unable  to  prove  his 
defence,  should  not  that  have  been  replied.     The  case  in 
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184G. 


Wade 

V. 

Simeon. 


1  SoU  Abr.  p.  26  (a),  seems  to  be  analogoas  to  the  present] 
It  was  held  in  Longridge  v.  DarviUe  {b)y  that  the  plaiotaff 
having  given  up  a  suit  instituted  to  try  a  question  as  to 
which  the  law  was  doubtful,  was  a  good  conaderadon  ibr 
a  promise  to  pay  a  certain  sum.     The  decisions  on  the 
question,  which  was  as  to  the  liability  of  the  ownen  fiir 
injuries  done  while  the  ship  was  under  the  control  of  the 
pilot  required  by  law,  were  contradictory.     There,  the 
Court  treated  it  as  clear,  that  giving  up  a  doubtful  qoestioQ 
of  fact  would  also  be  a  good  consideratioQ.     Mr.  Jostice 
Holroyd  there  observed,  that  the  '' defendant  might  derires 
benefit,  by  having  that  suit  put  an  end  to,  without  farther 
trouble  or  investigation.'*  It  might  happen  that  the  phuntiff 
was  a  pauper,  and  then  whatever  expense  he  incurred  in 
defending  the  action  would  not  be  re-imbursed.  To  relieve 
himself  from  such  a  consequence  would  be  an  advantige 
to  him,  and  would  therefore  form  a  good  conaderatioo. 
The  plea,  therefore,  was  bad,  as  not  excluding  all  con- 
siderations which  might  support  the  promise.     It  was  abo 
bad  as  amounting  to  the  general  issue,  as  it  argumentativelj 
denied  the  promise  alleged.     This  however,  had  not  been 
pointed  out  as  a  ground  of  special  demurrer.     Tlien  with 
respect  to  the  seventh  plea,  the  defendant  was  in  this 
difficulty,  that  if  the  promise  alleged  in  the  first  part  of 
the  declaration  were  different  from  that  to  be  deduced  from 
the  Judge's  order,  the  plea  was  no  answer  to  the  declan* 
tion ;  if  it  were  the  same,  then  the  plea  amounted  to  the 
general  issue.     K  the  order  were  set  aside,  it  was  in  &ci 
the  same  as  if  it  had  never  existed.     Moreover  it  was 
pleaded  to  the  whole  declaration,  and  certainly  could  not 
be  an  answer  to  the  count  on  the  account  stated 


Kinghhe^  Serjt.,  {Barsfaw  with  him)  in  support  of  the 
pleas.  The  defendant's  fourth  plea  was  good  The  for- 
bearance of  an  unfounded  action  could,  in  conlemplalNV 


(a)  Lane  v.  MuUmy. 


lb)  5B.&A.  iir. 
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of  law^  form  no  consideration  for  a  promise.     It  might  b^        1846. 
that  a  convenience  would  accrue  to  the  defendant  that  he     ^J^^CT^^ 
shoald  not  be  made  party  in  an  action,  but  that  did  not  «• 

constttote  a  benefit  which  the  law  could  recognise  as  the 
connderation  for  a  promise.  In  Com.  Dig.  tit.  ^*  Action 
upon  the  case  upon  Assumpsit^**  (B  1),  in  speaking  of  con- 
sideration of  forbearance  that  defendant  should  account 
Trith  the  executor,  it  is  said,  ''but  if  there  be  no  debt  or 
assets,  it  shall  be  given  in  evidence.**  In  Loyd  v.  Lee  {a\ 
it  was  held  that  forbearance  was  no  consideration  where 
there  was  originally  no  cause  of  action.  That  was  the 
case  of  an  action  on  a  promissory  note  given  by  a  married 
woman,  and  Chief  Justice  Pratt  there  observed,  that 
the  note  was  not  barely  voidable,  but  absolutely  void* 
Here,  as  the  demurrer  admitted  the  fiicts  stated  in  the 
plea,  the  plaintiff  appeared  knowingly  to  have  brought 
an  unfounded  action.  So  also  in  Atkinson  v.  Settree{b\ 
it  was  held  that  a  release  from  an  illegal  arrest  was  not 
a  good  consideration  for  a  promise  to  pay  the  debt. 
Again,  in  Janes  v.  Ashbumham  (c),  a  declaration  was  held 
bad  where  it  alleged  a  promise  to  pay  in  consideration  of 
forbearance  to  sue,  it  not  shewing  that  there  was  any  person 
whom  the  plaintiff  could  have  sued  for  his  debt  Lord 
EUenborough  there  observed,  in  the  course  of  the  argument, 
'^it  is  not  entided  to  the  name  of  forbearance  unless  you 
shew  something  or  somebody  to  be  forborne.  If  there  be 
a  right  which  can  be  enforced  against  any  body,  no  doubt 
that  a  promise  to  forbear  is  a  good  consideration :  but  if 
there  be  no  person  liable,  how  is  it  entitled  to  the  name  or 
qtiality  of  forbearance.^  It  could  not  be  considered  as 
constituting  any  benefit  to  the  defendant,  that  he  was 
relieved  from  the  chance  of  an  improper  result,  or  from  the 
iocoQvenience  of  incurring  expense  in  the  course  of  the 
inquiry.     The  law  would  presume  that  justice  would  be 

^W  1  Stra.  94.  X  Cc)  i  East,  455 ;  S.  C.  I  Smith, 

9)  Willea,  482.  188. 
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1846.       done  between  the  parties^  and  that  an  adequate  compensa- 
wXde       ^^°  would  be  made  to  the  defendant  for  the  inconvenience 
»•  incurred  by  the  costs  paid  by  the  plaintiff.     InLangrid/e 

V.  Dorville  (a),  the  question  raised  in  the  suit  compromiaed 
was  exceedingly  doubtful,  and  therefore  giving  up  a  daim 
depending  on  so  doubtful  an  inquiry,  might  well  be  con- 
sidered as  a  good  consideration.  [Maule,  J. — Jaiei  t. 
Randall  (b)  was  the  first  case  in  which  the  Courts  appear 
to  have  recognised  the  proposition  that  there  might  be 
such  a  thing  as  a  doubtful  question  of  law.]  Edwards  t. 
Baugh  (c)  was  in  support  of  the  view  contended  for. 
There,  a  declaration  was  held  bad,  as  there  was  no  averment 
that  the  debt  in  respect  of  which  the  plaintiff  foibore  to 
sue  was  due  to  the  former  from  the  defendant  It  merely 
alleged  that  **  certain  disputes  and  controversies  were . 
pending  between  the  plaintiff  and  defendant,  as  to  whether 
or  not  the  defendant  was  indebted  to  the  plaintiff  in,  to 
wit,  the  sum  of  VlZL  2#.  3d'*  So  also  in  Herring  ▼• 
Dorell  (d),  where  a  plaintiff  discharged  one  of  two  'yini 
debtors,  and  afterwards  arrested  the  other,  the  Court  held 
a  promise  by  a  third  person  to  pay  the  debt,  in  order  to 
obtain  the  discharge  of  the  defendant  who  bad  been 
arrested,  was  void,  for  want  of  consideration.  No  doubt 
in  Smith  v.  Manteith  (e),  the  Court  held  the  declaration 
there  good  on  general  demurrer,  as  it  must  be  presumed 
that  the  compromised  action  was  well  founded,  there  being 
no  allegation  in  the  plea  to  shew  that  there  was  no  cause 
of  action ;  but  here  the  plea  expressly  alleged  that  there 
was  no  cause  of  action,  and  that  the  plaintiff  was  aware  of 
it  If  the  plea  could  be  considered  as  defective,  on  the 
ground  that  it  amounted  to  the  general  issue,  that  objection 
was  not  available,  as  it  was  not  pointed  out  in  the  demmrer. 
Then  as  to  the  seventh  plea,  that  did  not  amount  to  the 

/  (a)  6  B.  &  A.  lir.  V  (rf)  8  Dowl.  604. 

ib)  lCowp.37;S.C.Lofil.384.  ^e)  13  M.  &  W.  427;   S.  C. 

r/(c)  11  M.  &  W.  641;    S.  C.  an/e,  vol.  2,  p.  358. 
ante,  vol.  1,  p.  304. 
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general  issue,  because  it  in  eflfect  confessed  an  agreement  184C. 
bj  means  of  the  Judge's  order,  to  which  the  defendant  ^^^[^e 
consented,  and  then  avoided  that  agreement,  by  shewing  »• 

its  subsequent  rescision.  [Mauky  J. — The  declaration  is 
framed  upon  an  agreement  alleged  to  have  been  made 
between  the  parties  prior  to  the  making  of  the  Judge's 
order.  Under  the  plea  of  non  assumpsit,  the  defendant 
would  be  permitted  to  shew,  if  he  could,  that  no  such 
agreement  existed,  but  only  one  to  consent  to  the  Judge's 
order  being  made.  The  plea,  therefore,  amounts  to  the 
general  issue.  Tindal,  C.  J. — The  plea  alleges  that  no 
promise  was  made  by  the  defendant,  except  that  which 
could  be  deduced  from  the  Judge's  order.  It  then  proceeds 
to  shew  that  no  such  promise  could  be  deduced.  I  therefore 
think  the  plea  amounts  to  the  general  issue.] 

Chatmell,  SerjL,  in  reply.  As  to  the  fourth  plea,  there 
is  a  distinction  between  a  forbearance  to  proceed  with  a 
suit  already  commenced,  and  a  forbearance  to  sue  at  all. 
In  the  present  case,  the  suit  is  alleged  to  have  been  actually 
existing  at  the  time  when  the  promise  was  given.  The 
authorities,  therefore,  from  Cam.  Dig,  and  Jones  v.  Ash-^ 
Immham  (a),  and  Edwards  v.  Baugk^  were  not  opposed  to 
the  plaintiff's  view.  In  the  last  case.  Lord  Abinger  said, 
''where  an  action  is  depending,  the  forbearance  to  pro- 
secute it  is  a  sufficient  consideration  for  a  promise  to  pay  a 
certain  sum  of  money;  for,  besides  other  advantages,  the 
party  promising  would  save  the  extra  costs  which  he  would 
have  to  pay,  even  if  he  were  successful"  It  is  consistent 
with  the  plea  in  the  present  case,  that  the  defendant  did 
not  by  his  plea  in  the  original  action  put  himself  in  a 
poation  to  render  his  defence  available.  \_Cres8weUy  J. — 
Are  we  to  assume  upon  this  record  that  the  defendant  had 
placed  himself  in  a  wrong  position  by  his  mode  of  pleading.} 
The  plea  here  was  as  defective  as  that  in  Smith  v.  Mcmteith, 

X  (a)  4  East,  455 :  S.  C.  ]  Smith,  188. 
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1846.        [Mauhy  J. — If  the  plaintiff's  demurrer  had  stated  it  as  a 
Wa^        ground  that  the  plea  was  bad,  because  it  did  not  allege  the 
^  ^'  defendant  to  have  any  available  defence  to  the  action,  that 

might  have  been  a  valid  objection.  But  the  words  *'  that 
the  plaintiff  never  had  any  cause  of  action  against  the 
defendant*^  may  be  taken  to  mean  that  the  defendant  had 
an  available  defence  to  the  action,  and  therefore  they  must 
be  so  construed  upon  general  demurrer.]  But  the  plea  was 
still  ambiguous,  and  one  of  the  grounds  of  demurrer  was 
ambiguity. 

Tnn>AL,  C.  J. — The  question  in  this  case  now  turns 
upon  the  fourth  plea;   and  the  point  to  be  decided  is, 
whether  upon  general  demurrer  that  plea  is  good,  and  I 
think  that  it  is.     The  declaration  states  that  an  action  had 
been  commenced  by  the  plaintiff  against  the  defendant, 
and  that  during  its  pendency,  in  consideration  that  the 
plaintiff  would  forbear  proceeding,  the  defendant  pronused 
to  pay  him  the  sums  of  money  for  which  the  action  was 
brought,  and  the  costs ;  that  the  plaintiff  did  forbear:  yet 
the  defendant  did  not  pay  the  said  sums.     To  this  the 
defendant  has  pleaded,  by  his  fourth  plea,  that  the  plaintiff 
never  had  any  cause  of  action  against  the  defendant,  and 
that  he  knew  it.     The  plaintiff  has  demurred  generally  to 
this  plea:  he  admits,  therefore,  the  facts  which  it  alleges 
to  be  true ;  and,  having  admitted  that  he  had  no  cause  of 
action  in  the  original  suit,  I  think  the  plaintiff  is  estopped 
from  saying  that  there  was  a  good  consideration  for  this 
promise.     It  is  contra  bonos  mores  and  against  law,  jhat 
where  a  man  knows  that  he  has  no  cause  of  action,  he 
should  still  persevere  in  prosecuting  it.     But,  to  view  the 
case  on   more  technical  grounds,  a  consideration,  to  be 
good,  must  be  for  something  either  for  the  benefit  d  the 
defendant,  or  to  the  detriment  of  the  plaintiff.    Was  the 
forbearance   of  the  original  suit   for  the   benefit  of  the 
defendant?     We  must  presume,  that  had  the  action  pro- 
ceeded, the  defendant  would  have  obtained  judgment,  and 
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then  the  costs  to  which  he  would  then  have  been  entitled 
must  be  taken  to  be,  by  law,  a  sufficient  compensation  to 
him  for  all  that  he  had  sustained.     Then,  was  it  to  the       ^  «• 

Sim  BON* 

detriment  of  the  plaintiff?  Clearly  not,  for  its  forbearance 
saved  the  payment  of  both  the  defendant's  and  his  own 
costs.  It  has  been  urged  by  my  Brother  ChanneU^  that 
there  is  a  difference  between  the  present  case  and  the  old 
authorities  which  have  been  cited,  as  this  declaration  alleges 
that  an  action  had  been  already  commenced ;  whereas,  in 
those  cases,  it  did  not  appear  that  any  action  had  been 
brought.  In  the  first  place,  I  am  not  able  to  perceive  any 
real  or  substantial  difference  raised  by  this  distinction ;  but, 
in  the  second  place,  the  cases  cited  do  not  admit  of  any 
such  distinction.  In  the  case  of  Tooley  v.  Windham  (a),  it 
evidently  appears  that  the  suit  was  in  existence  at  the  time 
the  promise  was  made.  So  in  Atkinson  v.  Settree  (b)  it 
must  have  been  so,  for  it  is  alleged  that  the  defendant  was 
arrested.  The  cases  cited,  therefore,  establish  the  principle 
which  should  guide  the  decision  of  this  Court  in  favour  of 
the  defendant ;  nor  do  I  think  that  the  case  of  Longridge  v. 
DorvUle  (c)  at  all  impeaches  it.  The  circumstances  of  that 
case  were  peculiar;  and  it  may  well  be,  that  when  the  ship 
had  been  taken  poissession  of,  and  the  event  of  the  suit 
was  doubtful,  that  a  promise  made  in  consideration  of  the 
defendant's  obtaining  speedy  possession  of  the  ship  should 
be  held  to  be  founded  upon  a  good  consideration.  But 
here,  the  legal  event  was  certain,  for  the  plaintiff  admits 
that  he  never  had  any  cause  of  action  in  the  original  suit. 
For  these  reasons,  I  am  of  opinion  that  the  defendant  is 
entitled  to  the  judgment  of  the  Court 

Maule,  J. — I  am  of  the  same  opinion.  Although  it 
may  still  be  an  open  question  whether,  if  the  objections  had 
been  properly  taken  on  the  grounds  of  special  demurrer. 


.  Co)  Cro.  EUz.  206.  ^'  (c)  5  B.  &  A.  117. 

iff)  Willes,  482. 
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1846.        the  fourth  plea  is  good  ia  form,  still  I  agree  with  mj  Lord 

Wadb        (^hief  Justice,  that  the  forbearance  of  a  suit  by  the  plamdff 

^   ^-  to  the  defendant  in  respect  of  a  cause  of  action  known  by 

DlMhON. 

the  plaintiff  to  be  unfounded,  and  in  which  therefore  he 
must  eventually  &il,  forms  no  valid  consideration  &r  a 
promise  by  the  defendant.  It  is  no  detriment  to  the 
plaintiff,  because  he  must  eventually  have  fiuled;  neither 
is  it  any  benefit  to  the  defendant,  because  he  would  have 
recovered  costs,  which  are  intended  by  the  law  to  repair 
any  inconvenience  he  may  have  been  put  to.  In  the  case 
of  Smith  V.  Monteith  (a),  it  appears  to  have  been  considered, 
that  a  statement  in  the  plea  that  the  plaintiff  there  had  not 
any  claim  or  demand,  or  cause  of  action  against  the  otigtntl 
defendant,  in  respect  whereof  the  plaintiff  could  or  \m 
entitled  to  recover  in  that  action  the  sum  the  defendant 
promised  to  pay,  was  insufficient,  as  n^ativing  cod- 
sideration ;  and,  in  the  same  way,  it  may  be  taken  as 
doubtful,  whether  the  plea  in  the  present  case,  by  simply 
alleging  that  the  pluntiff  never  had  any  cause  of  action, 
and  was  aware  of  it,  does  sufficiently  shew  that  the  plaintiff 
must  necessarily  have  failed  had  he  continued  the  acdoa 
But  that  ground  of  special  demurrer  has  not  been  taken; 
and,  upon  general  demurrer,  I  think  we  must  intend  this 
plea  to  mean,  that  the  plaintiff  in  the  original  action  most 
necessarily  have  £uled,  and  the  defendant  must  necessarily 
have  succeeded.  It  is  argued  by  my  Brother  Chamn^ 
that  the  grounds  of  special  demurrer  do  sufficiently  point 
at  this  objection,  when  they  say  that  the  plea  is  bad  tx 
ambiguity.  But  I  do  not  think  that  that  is  sufficient;  the 
objection  is  not  thereby  specially  assigned  and  set  forth 
within  the  meaning  of  the  statute.  But  this,  I  confess,  is 
a  matter  of  some  doubt,  and  I  should  not  be  surprised  if  the 
Exchequer  Chamber  should  be  of  a  different  opinion. 

Cresswell,  J. — I  am  of  the  same  opinion.     The  decla* 
*/    (a)  1 3  M.  &  W.  427 ;  S.  C.  an/c.  Vol.  2,  p.  358. 
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ration  is  framed  upon  a  promise  to  pay  a  sum  of  money,  in  1846. 
consideration  that  an  action  already  commenced  should  be  wXdb 
forborne  from  being  further  prosecuted.     The  plea  is,  that  »• 

there  never  was  any  cause  of  action,  and  that  the  plaintiff 
Xdcw  it.  In  the  older  cases,  no  distinction  such  as  my 
Brother  ChanneU  attempted  to  raise  is  to  be  found ;  and  in- 
deed. Lord  Coke  lays  down  the  rule  generally  to  be,  that  the 
staying  of  an  action  which  has  been  brought  unjustly,  forms 
no  consideration  for  a  promise.  Then  does  it  sufficiently 
appear  by  this  plea,  that  the  plaintiff  had  commenced  an 
action  in  which  he  must  necessarily  have  failed,  and  the 
defendant  have  necessarily  succeeded?  I  think  it  does. 
The  plea  states  that  the  plaintiff  never  had  any  cause  of 
action,  and  I  do  not  see  why  we  should  intend  that  the 
defendant  had  put  himself  into  such  a  position  by  a  slip  in 
pleading,  that  he  was  unable  to  avail  himself  of  his  rightful 
defence.  At  any  rate,  on  general  demurrer,  I  think  the 
plea  is  good. 

Erle,  J. — The  declaration  in  this  case  states,  that  in  the 
original  action  between  these  parties,  pleas  had  been  pleaded 
by  the  defendant,  and  issues  in  fact  had  been  joined.  Now 
the  defendant,  by  his  plea  in  the  present  action,  says,  that 
the  plaintiff  had  never  had  any  cause  of  action  against  the 
defendant  in  respect  of  the  subject-matter  of  the  action  in 
the  Court  of  Exchequer  in  that  count  mentioned,  which 
he,  the  plaintiff,  well  knew.  The  meaning  of  those  words 
I  consider  to  be,  that  upon  the  issues  as  they  stood,  the 
defendant  must  succeed,  and  the  plaintiff  &il.  I  think, 
therefore,  that  the  plea  is  good. 

Judgment  for  the  defendant  on  the  fourth  plea ; 
for  the  plaintiff  on  the  seventh  plea. 
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.:fa .  ^^^j^^y^^^  Martindale  t?.  Falkneb. 

It  is  not  neoes-  JLIEBT  for  work  and  labour  as  a  solicitor.  The  defendant, 
attomey's^bUl  ^^sides  Other  pleas,  pleaded,  first,  the  Statute  of  Limitations; 
entitled?  ^^^^  Secondly,  that  no  signed  bill  pursuant  to  the  statute 
cause  or  Coiurt,  had  been  delivered.  At  the  trial  before  Maule,  J.,  at  the  last 
taken  alto.  Northampton  Summer  Assizes,  it  was  objected  that  the  bill 
£  ™rii>naWy  delivered  by  the  plaintiff  did  not  sufficiently  comply  with 
wharcr^  >n  the  provisions  of  the  2  Geo.  2,  c.  23,  s.  23,  as  it  did  not 
Nnd  cause  the  state  the  Court  or  cause  in  which  the  business  had  been 
been  trans.  done.  Maule^  J.,  was  of  opinion  that  the  bill  did  sufficiently 
acted.  comply  with  the  provisions  of  the  statute  in  that  respect, 

/. — w — '^o/^  and  therefore  directed  a  verdict  to  be  entered  for  the  plain- 
tiff for  634  Z.  Another  objection  was,  that  a  portion  of  the 
business  done,  which  was  all  in  one  cause,  had  been  trans- 
acted more  than  six  years  before  the  action  was  brought 
On  this  point,  also,  Mauk,  J.,  was  of  opinion  in  favour  of 
the  plaintiff.  Leave  was  then  given  to  move  to  enter  a 
verdict  for  the  defendant,  if  the  Court  should  be  of  opmion 
that  the  first  objection  was  sustainable ;  or  to  reduce  the 
verdict  by  the  amount  of  such  items  as  had  accrued  more 
than  six  years  previous  to  bringing  the  action,  if  the  Court 
thought  that  the  second  objection  was  sustainable.  A  rule 
was  granted  upon  both  points  in  the  following  Term,  and 
cause  was  now  shewn  against  it  by 

ChanneUy  Seijt,  {Hayes  with  him.)    The  items  to  which 
attention  need  be  directed  were  the  following : 

'*  Mrs.  and  the  Miss  Falkners. 

"  To  Benjaniin  Martindale. 
1835.  £  t,  I 

Pec.  22.  Attending  on  you,  conferring  and  advising  respect- 
ing your  suits  in  Chancery,  and  as  to  the  order 
for  dismissal^  &c.,  when  you  left  me  the  papers 
to  peruse,  and  promised  to  call  to*morrow         -068 
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.17    6 
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-096 


-  0  13     4 


-050 


£    «.    d. 

Dec  23.  Attending  on  yon,  conferring  and  advising  further 
on  your  afiairs,  and  explaining  to  you  the  mode 
in  which  I  thought  you  might  be  reinstated  in 
your  proceedings  before  the  Court,  when  it  was 
decided  that  you  should  bring  me  a  retainer^  8cc,, 
on  Saturday  next 
24.  Perusing  decrees  and  reports  at  the  Report  Office, 

&c.      .  -  •  . 

29.  Attending  on  Mr.  Ridgway  this  morning,  discussing 
four  suits,  and  the  best  mode  of  proceeding  with 
him      .... 
(Here  followed  various  other  items.) 
1836. 
Jan.  22.  Attending  at  the  Six  Clerks'  Office,  searching  for 

record,  and  paid 
Mar.  16.  Attending  on  you,  very  long  conference  respecting 
your  wish  to  raise  money,  explaining  to  you  the 
nature  of  the  decree  I  had  obtuned,  &c. 
&c.  &c.  &c. 

Hilary  Term,  1836. 
Falkner  v,  Matthews. 
Paid  for  minutes  of  decree 
Feb.  8.    Attending  registrar  to  settle  minutes,  but  he  de- 
clined, in  consequence  of  the  insertion  that  rests 
were  to  be  taken  as  a  matter  of  course,  was  not 
so  authorized  by  the  Court 
18.  Copy  minutes,  as  wished  to  be  settled  for  the  Lord 

Chancellor  ... 

20.  Attending  Court,  cause  in  paper,  and  ordered  to 
stand  over  ... 

&c.  &c.  &c. 

27.  Instructions  for  interrogatories 

&c.  &c.  &c. 

Easter  Term. 
Paid  clerk  in  Court 

(Various  items  were  then  continued  through  the 
different  consecutive  Terms,  and  relative  to  the 
same  business.) 

Hilary  Term,  1840. 
Jan.  21.  Attending  plsdntifT,  explaining  to  her  the  nature  of 

the  Master's  report  -  -  -  0  13 

Instructions  for  exceptions  to  the  Master's  report  -  0  13 
Copy  of  exceptions  for  the  Master  of  the  Rolls  -  0  6 
C!k>py  decree  for  the  Master  of  the  Rolls  -  0    2 

Copy  report  for  his  Lordship  •  -  0  13 

&c.  &c.  &c« 
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1B46.  £  t,  I 

^ V       ^  Michaelmas  Term,  1840.  t 

Martwdale  Attending  Mr.  Bull,  explaining  to  him  the  sitoa-  5 

FALKNBa.  ^^01^  ^^  parties  were  placed  in  by  the  decision  of 

the  Master  of  the  Rolls       -  -  -0   6  6 

&c.  &c.  &C. 

Copy  order  on  farther  directions  for  the  Master  of 
the  Rolls  -  -  -  -  0   3  0 

&c.  &c.  &c. 

Mar.  15.  Attending  Court     .... 

19.  Paid  short  hand  writer  for  copy  of  judgment  3    5  0 

This  is  my  bill,  &c. 

July  5,  1843. 

"  B.  Mastindalb."  > 

It  was  objected^  on  the  part  of  the  defendant,  that  these 
items  did  not  sufficiently  disclose  the  name  of  the  Coait 
and  the  cause  in  which  the  business  in  respect  of  which  the 
plaintiff  brought  his  action,  had  been  done.     The  statute 
of  3  Jac.  I9  c  7,  would  not  sustain  the  objection  as  bad       | 
been  decided  in  the  case  of  Lester  y.  Lazarus  {a).    If       j 
available  at  aU,  it  must  be  under  the  2  Geo.  2,  c.  23|  &  23.       ] 
By  that  statute,  it  would  be  observed,  however,  that  do       ; 
express  provision  was  made  requiring  such  a  bill  to  be 
delivered ;  but  it  was  to  be  implied,  ftom  the  provisioD 
which  enabled  the  client  to  apply  to  have  his  attorney's  biU       1 
taxed,  that  such  a  bill  should  be  furnished.     The  words  of 
the  section  were,  that  ^^  upon  application  of  the  par^  or 
parties  chargeable  by  such  bill,  or  of  any  other  person  ia 
that  behalf  authorized  unto  the  said  Lord  High  Chancellor, 
or  the  Master  of  the  Rolls,  or  unto  any  of  the  Couits 
aforesaid,  or  unto  a  Judge  or  Baron  of  any  of  the  said 
Courts  respectively,  in  which  the  business  contained  in 
such  bill,  or  the  greatest  part  thereof  in  amount  or  valoet 
shall  have  been  transacted,"  **  it  shall  and  may  be  lawfiil 
for  the  said  Lord  High  Chancellor,  the  said  Master  of  the 
Rolls,  or  for  any  of  the  Courts  aforesaid,  or  for  any  Jodge 
or  Baron  of  any  of  the  said  Courts  respectively,  and  they 


y{a)  2  Cr.,  M.  &  R.  665 ;  S.  C.  4  DowL  397. 
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are  hereby  required  to  refer  the  said  bill,  and  the  said        1846. 

attorneys  or  solicitors'  demand   thereupon,   although  no  m^rxTnoale 

action  or  suit  shall  be  then  dependii^  in  such  Court  ^- 

touching  the  same,  to  be  taxed  and  settled  by  the  proper 

officer  of  such  Court."    No  doubt  it  had  been  considered 

proper  that  the  bill  should  disclose  to  the  client  the  name 

of  the  Court  in  which  the  business  had  been  done,  in  order 

to  enable  him  to  proceed  to  taxation.     JParke,  B.,  in  Lester 

Y.  Lazamsy  had  expressed  an  obiter  opinion  to  that  effect, 

but  he  had  not  stated  that  he  was  of  opinion  that  the  bill 

should  be  headed  either  in  the  Court  or  the  cause.     The 

question  now  before  the  Court  had  been  brought  before 

the  Court  of  Queen's  Bench  in  Lane  v.  GUnny  (a),  but  the 

Court  declined  expressing  any  opinion  upon  it,  the  decision 

proceeding  on  the  admissibility  of  the  objection  under  the 

defendant's  plea.    In  Lewis  v.  Primrose  (i),  however,  it  was 

expresdy  decided,  that  under  the  2  Gea  2,  c.  23,  s.  23,  an 

attorney's  bill  for  work  and  disbursements  in  a  suit  must 

specify  the  Court  in  which  the  suit  was.     There,  however, 

the  report  stated,  that  the  bill  did  not  mention  in  what 

Court  the  action  was.     Here,  however,  the  bill  stated  the 

name  of  the  Court,  and  the  cause  in  which  the  business 

had  been  transacted.     No  express  direction  was  given  by 

the  statute,  nor  was  any  suggested  in  Lewis  v.  Primrose  as 

to  the  precise  form  in  which  the  information  should  be 

given.    All,  therefore,  that  could  be  necessary  was,  that 

the  client  should  be  informed  by  the  bill  in  what  Court 

and  cause  the  business  had  been  done.     The  bill  in  the 

present  case,  if  the  different  items  in  it  were  considered, 

disclosed  to  any  ordinary  person's  mind  that  the  business 

done  and  in  respect  of  which  the  claim  was  made,  had  been 

tnmaacted  in  the  Court  of  Chancery,  and  before  the  Master 

of  the  Bolls.     [MauUy  J. — In  order  that  a  person  may 

know  in  what  branch  of  the  Court  the  business  was  done, 

It  18  necessary  that  a  person  should  be  acquainted  with 

^'(a)  7  A.  &  E.  83;  S.  C.  2  N.  &  P.  258.  >^  (ft)  6  Q.  B.  265. 
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1 846.        Chancery  practice ;  tx  the  Chancellor  sits  in  bankniptc?, 

l^j][J[;j^^J^j^   lunacy,  and  the  House  of  Lords.     The  question  to  be 

V'  determined  for  the  client  is,  who  is  to  make  the  order  tat 

Falkmer.  ,  ^ 

taxation  ?]  Then  with  respect  to  the  second  objectioD,  that 
a  portion  of  the  bill  was  in  respect  of  the  bumness  done 
more  than  six  years  before  the  action  was  brought,  that 
could  not  be  sustained.  The  business  here  was  all  trans- 
acted in  one  cause,  and  it  was  decided  in  Harm  t. 
Osboum  (a),  that  as  the  employment  of  the  attorney  for  the 
suit  is  one  entire  contract,  the  statute  only  b^ns  to  ran  in 
such  case  from  the  conclusion  of  the  suit  (b).  Here  the 
suit  did  not  conclude  till  within  six  years  before  the  com* 
mencement  of  the  action. 

DowUng^  Serjt,  {Miller  with  him),  supported  the  role. 
The  opinion  of  Parker  B.,  in  Lester  v.  Lazarus  (c),  as  to 
the  necessity  for  stating  the  Court  wherein  the  busiDCsawM 
transacted,  was  confirmed  by  the  case  of  Lewis  v.  Primnm  (i\. 
There  Lord  Denman  observed,  '^  this  objection  mustprefailf 
or  the  statute  be  in  effect  repealed.  The  very  object  of 
the  enactment  is,  that  the  client,  if  he  likes,  may  take  the 
bill  to  another  attorney  for  his  advice  upon  it.  Why  is  the 
client  to  be  forced  to  ask  questions  ?  And  how  can  we  nj 
that  he  is  told  in  respect  of  what  business  the  chaijpe  is 
made,  when  he  is  not  told  where  the  business  was  done?" 
So  also  PattesoHy  J.  '^  The  aipiment  from  the  power 
which  the  Court  has  to  order  taxation  appears  'to  me  veiy 
strong.  For  how  inconvenient  it  would  be  if  a  Judge,  in 
order  to  ascertain  whether  he  has  jurisdictioo,  had  to 
receive  evidence  shewii^  where  the  business  had  been 
done.  The  rule  imposes  no  hardship  on  the  plaintiff:  and 
I  think  it  much  the  best  to  hold  that  a  bill,  to  be  conect, 
must  specify  the  Court  and  the  cause."  The  clear  inteotioo 
of  the  Legislature  was  to  enable  unlearned  persons  to  know 

(fl)  2  Cr.  &  M.  629.  -^  (c)  2  Cr.,  M.  &  R.  665 ;  S.  C. 

Ab)  Sec  1 1  M.  &  W.  106 ;  S.  C.      4  Dowl.  397. 
3  Dowl.  1031,  N.  S.  y  (d)  6  Q.  B.  265. 
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io  what  Court  they  ought  to  apply  to  have  their  attorney's        1846. 
bills  taxed.  The  client  might  be  a  female,  as  in  the  present    ma,i,7ndaiii 
case,  or  might  retain  his  attorney,  and  then  go  abroad,  ^' 

without  any  knowledge  whatever  as  to  the  Court  in  which 
the  proceeding  took  place ;  and  here  the  items  in  the  plain- 
tiff's bill  convey  no  such  information.  The  client  is  in 
fikct  left  to  guess  where  the  business  has  been  transacted, 
instead  of  finding  it  distinctly  and  unequivocally  stated 
where  the  whole  of  the  business,  and  not  merely  some 
p(»tion  of  it,  was  done.  As  to  the  second  objection, 
founded  on  the  Statute  of  Limitations,  the  cases  cited  on 
the  other  side  did  not  apply)  as  no  evidence  was  given  at 
the  trial  for  the  purpose  of  shewing  that  the  items  in  the 
bill  were  in  respect  of  one  continuous  suit 

TiNDAL,  C.  J. — ^The  cases  cited  in  the  course  of  the 
argnment  on  behalf  of  the  plaintiff,  are  a  sufficient  answer 
to  the  objection  founded  on  the  Statute  of  Limitations. 
Then  with  respect  to  the  other  objection,  that  it  should 
appear  by  the  bill  of  costs  in  what  Court  the  business  was 
transacted,  and  also  what  are  the  names  of  the  parties  to 
the  suit  Upon  this  point  I  agree  entirely  with  the  judg- 
ment pronounced  by  the  Court  of  Queen's  Bench  in  the 
case  of  Letois  v.  Primrose.  That  decision,  however,  pro- 
ceeded on  the  ground  that  neither  in  the  heading  of  the 
bill,  nor  in  any  part  of  it,  did  the  title  of  the  cause  or  the 
Dames  of  the  parties  appear.  We  have  not  the  bill  in  that 
case  before  us,  but  it  must  be  assumed  to  have  been  one  in 
which,  by  fair  intendment,  neither  of  those  two  requisites 
conld  be  found.  Now,  looking  at  the  present  bill,  and 
the  different  charges  and  items  of  which  it  consists,  I  think 
it  does  sufficiently  appear  that  the  business  to  which  it 
relates  was  done  in  the  Court  of  Chancery.  The  first 
chaige  is,  *^  attending  on  you,  conferring  and  advising 
^respecting  your  suits  in  Chancery,  and  as  to  the  order  for 
dismissal,"  &c. ;  then,  two  days  afterwards,  "  perusing 
decrees  and  reports  at  the  Report  Office  f  and,  so  you  go 
on,  finding  charges  only  referable  to  proceedings  in  equity. 
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1846.       and  inapplicable  to  those  in  the  Common  Law  Coorts. 
MartTndale   ^°  ^^^  ^^^^  P^S^  there  is  a  chaige  for  ^^  attending  at  the 
„    '•  Six  Clerks'  Office  ;**  and  then,  after  a  heading  of  ^  Hilary 

Term,  1836,"  is  the  name  of  a  cause,  ^*  Falkner  v.  Mattheuaf 
and  opposite  is  a  charge,  ^'paid  for  minutes  of  decree.' 
Then  there  follows  a  continuous  series  of  items,  one  of 
which  is,  *^  copy  minutes  as  wished  to  be  settled  for  die 
Lord  Chancellor."  Then  still  further  oq,  **  copy  of 
exceptions  for  the  Master  of  the  Rolls,"  &c. ;  and  no  one 
charge  do  we  Bnd  at  all  relating  to  any  proceedings  in  a 
Court  of  Common  Law.  For  these  reasons,  I  cannot  help 
inferring,  from  the  contents  of  this  bill,  that  it  was  for 
bu»ness  done  in  a  suit  in  Chancery,  and  that  the  name  of 
the  suit  was  Falkner  ▼.  Matthews.  Then,  if  that  be  so^  thii 
case  does  not  fall  within  the  decision  in  Lewis  y.  Firm- 
rose  (a) ;  and  the  learned  Judge  was  right  at  the  trial  io 
ruling  that  this  bill  sufficiently  complied  with  the  provisiooa 
of  the  statute  2  Gea  2,  c.  23. 

Maule,  J. — ^This  question  arises  upon  a  plea  denying 
the  delivery  of  a  signed  bill  in  accordance  with  the 
statutory  enactments.  At  the  trial,  I  was  of  opinion  that  a 
sufficient  bill  had  been  delivered ;  and  I  directed  the  jury 
to  find  for  the  plaintiff,  reserving  leave  to  the  defendants 
to  set  aside  that  verdict,  and  enter  one  for  themselves  upon 
that  issue.  My  Lord  Chief  Justice  has  pronounced  hia 
opinion  that  I  was  right  in  so  heading,  and  I  believe  that 
my  learned  Brethren  are  of  the  same  opinion.  I  however 
think  that  I  was  not  right ;  but  that  the  proper  decision  to 
have  come  to  was,  that  this  bill  was  insufficient  The  act 
of  the  2  Geo.  2,  c  23,  by  the  veiy  terms  employed  in  die 
23rd  section,  shews  that  its  provisions  were  for  the  use  of 
simple  people,  and  not  for  any  one  having  a  competent 
knowledge  of  proceedings  in  Courts  of  law  or  equity. 
The  object  for  which  a  bill  was  to  be  delivered,  drawn  witb 
this  plainness  and  particularity,  was,  that  ^'  upon  application 

^'(a)  6  an.  265. 
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of  the  party  or  parties  chargeable  by  such  bill^  or  of  any        18-16. 
other  person  in  that  behalf  authorized^  unto  the  said  Lord    m^htindIlb 
High  Chancellor,  or  the  Master  of  the  Rolls,  or  unto  any  ^' 

of  the  Courts  aforesaid,  or  unto  a  Judge  or  Baron  of  any 
of  the  said  Courts  respectively,  in  which  the  business  con- 
tained in  such  bill,  or  the  greatest  part  thereof  in  amount 
or  value,  shall  have  been  transacted ;  and  upon  the  sub- 
mission of  the  said  party  or  parties,  or  such  other  person 
authorized  as  aforesaid,  to  pay  the  whole  sum  that  upon 
taxation  of  the  said  bill  shall  appear  to  be  due  to  the  said 
attorney,*'  &c.,  *^  it  shaU  and  may  be  lawful  for  the  said  Lord 
High  Chancellor,  the  said  Master  of  the  Rolls,  or  for  any 
of  the  Courts  aforesaid,  or  for  any  Judge  or  Baron  of  any 
of  the  said  Courts  respectively,  and  they  are  hereby 
lequired  to  refer  the  said  bill,  and  the  said  attorney's  or 
solicitor's  demand  thereupon,  although  no  action  or  suit 
diall  be  then  depending  in  such  Court  touching  the  same, 
to  be  taxed  and  settled  by  the  proper  oflScer  of  such 
Comt,"  &c.  The  object,  therefore,  of  these  provisions 
was,  that  a  party  might  easily  and  conveniently  get  his 
attorney's  bill  taxed.  The  purpose  would  be  defeated, 
unless  he  was  informed  in  what  Court  the  business  was 
done;  for,  unless  he  was,  he  would  not  know  where  to  go 
to  obtain  the  order  for  taxation.  Hence,  the  Court  of 
Qneen's  Bench  held,  in  Leims  v.  Primrose,  that  a  bill  not 
ineutioning  the  name  of  the  cause  or  Court  was  insufficient ; 
and  I  think  that  that  case  is  substantially  in  point  here. 
In  that  case  certainly  the  name  of  the  cause  was  not  men- 
ded, bat  that  omission  is  but  a  veiy  slight  inconvenience, 
^  comparison  with  omitting  the  name  of  the  Court  in 
which  the  business  is  transacted.  I  do  not  think,  however, 
^t  any  of  us  would  say  that  a  bill,  from  which  it  could 
^ot,  hj  any  means,  be  collected  what  the  name  of  the 
Court  was  where  the  business  was  done,  would  be  suffi- 
cient; but  the  question  upon  which  we  now  differ  is, 
whether  or  not  it  does,  by  this  bill,  sufficiently  appear  what 
was  the  name  of  the  Court     The  question  of  what  degree 
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V. 

Falknee. 


1846.  of  certaiDtj  is  required,  is  nearly  connected  with  that  very 
Mahtinoaus  gc^^"^  o^c  o{  how  far  every  person  in  this  country  is 
presumed  to  have  a  knowledge  of  the  law.  In  the  present 
bill  there  is  mention  made  of  a  warrant,  of  a  decree  of  the 
Master  of  the  Rolls,  and  the  name  of  the  Lord  Chancellor 
is  twice  used.  Now,  I  believe  that  there  is  no  such  pre- 
sumption at  all  in  this  country,  that  everybody  knows  the 
law.  Such  a  doctrine  is  contrary  to  common  sense ;  and, 
at  any  rate,  to  one  set  of  men,  namely,  the  Judges  of  the 
land,  it  is  inapplicable ;  for  the  common  form  by  which  a 
judgment  of  one  of  the  superior  Courts  is  reversed  by  the 
Court  of  Exchequer  Chamber  is  this:  ^^it  appears  to  the 
said  Court  of  our  said  Lady  the  Queen  now  here,  that 
there  is  manifest  error  in  the  record  and  proceedings  afore- 
said, and  in  giving  the  judgment  aforesaid.^  So  in  Jam 
V.  Randall  {a\  Lord  Mansfield  treated  as  a  future  event, 
equally  uncertain  to  the  parties,  whether  the  judgment  of 
the  Lord  Chancellor  would  be  confirmed  or  reversed  by 
the  House  of  Lords.  He  observed,  **  as  to  the  certainty  of 
the  law  mentioned  by  Mr.  Dunnxng^  it  would  be  very  hard 
upon  the  profession  if  the  law  was  so  certain,  that  eveiy 
body  knew  it.**  The  rule  is  simply  this :  that  ignorance  of 
the  law  shall  not  excuse ;  that  is  the  real  maxim.  A  person, 
therefore,  of  merely  ordinary  intelligence,  ought  not  to  be 
taken  to  know  what  the  practice  of  the  different  Coortais: 
we  are  all  aware,  my  own  internal  consciousness  tells  me, 
that  the  terra  incognita  is  a  very  wide  region  indeed. 
That  being  so,  the  question  is,  whether  the  contents  of  this 
bill  would  shew  to  a  person  practically  ignorant  of  the  law, 
where  the  business  was  in  fact  transacted?  Some  propo- 
sitions of  law  most  persons  understand;  few  educated 
persons  in  England  are  unaware  that  the  eldest  son  is  the 
heir  to  his  father's  real  estate ;  but  I  do  not  think  we  cm 
say  that  ladies  are  to  be  presumed  to  know  from  what 
Courts  spring  warrants,   orders,   and   such   like   things. 


/  (a)  I  Cowp.  37. 
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Now,  taking  for  granted  that  ladies  are  ignorant  of  these       18-16. 

matters,  do  the  particular  items  of  thb  bill  shew,  with  i^^rtTndale 

sufficient  certainty,  in  what  Court  and  in  what  cause  the  «• 

business  was  done?     One  item,  which  has  been  observed 

upon  is,  that  of  "  perusing  decrees  and  reports  at  the 

Report  Office  :^  these,  it  is  said,  must  have  been  decrees 

and  reports  in  Chancery.     "  Miss  Hannah  Falkner,  there 

has  been  a  decree  made;  tell  me  in  what  Court?"    The 

answer  of  that  lady  to  such  a  question  would  be,  ^*  it  is  a 

riddle  that  I  cannot  solve.**    How  is  such  a  person  to  know 

whether  there  is  such  an  office  as  the  Six  Clerks*  Office  ? 

At  this  present  moment  I  do  not  know  whether  there  is 

such  an  office  in  existence  or  not;  but  Miss  Falkner,  it 

seems,  is  to  be  taken   to  know  it     I  believe  there  are 

iecreea  made  by  the  Court  of  Admiralty;  and  I  am  quite 

sure  that  there  are  several  items  in  this  bill  with  respect  to 

which  it  is  impossible  for  any  one  to  know  whether  they 

are  in  a  Court  where  they  are  taxable  or  not     There  is  a 

charge  fer  attending  the  registrar;  now,  I  believe  there  is 

a  registrar  of  the  Court  of  Admiralty.    Another  item  refers 

to  the  Lord  Chancellor,  but,  non  constat,  that  that  was  not 

in  a  matter  arising  out  of  a  cause  in  the  Common  Pleas, 

and  that  this  was  an  intended  application  to  the  Court  of 

Chancery  for  an  injunction.     In  another  place  there  are, 

^instructions  for   interrogatories;**    but  these   often  are 

drawn,    in    a    common-law    cause,    for    the    purpose   of 

examining  witnesses  who  are  abroad.     So  with  respect  to 

the  items  which  refer  to  the  Master  of  the  Rolls,  they  do 

iu>t  by  any  means  shew  with  sufficient  certainty  that  there 

were  any  proceedings  before  him  at  all     I  have  now  gone 

throngh  most  of  the  items  which  have  been  relied  upon  as 

pointing  out  the  name  of  the  Court  in  which  this  business 

was  transacted,  and  I  think  I  have  done  enough  to  shew 

that  the  defendants  were  entitled  to  a  verdict ;  at  the  same 

time  I  am  not  sorry  that  the  result  of  the  majority  of  the 

Bench  being  of  a  contrary  opinion  will  be,  that  substantial 

justice  will  be  done. 

VOL.  m.  R  R  i>.  &  t. 
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1846.  Cresswell,  J. — ^I  am  of  opinion  that  the  roUng  of  the 

^^■■^'^"V   learned  Judge  at  the  trial  was  correct,  and  that  therefore 

V-  this   rule   should    be    discharged.     I   think,   with  Lord 

Falknea* 

Tenterden^  ^^  that  the  object  of  the  Legislature  is,  that  the 
client  should  have  a  bill  delivered  to  him  in  such  language 
as  he  can  understand,"  Frowd  v.  Stillard  (a) ;  and  in  thinking 
80, 1  do  not  believe  I  interfere  with  the  decision  of  the  Court 
of  Queen's  Bench  in  Lewis  v.  Primrose.  The  object,  the 
Legislature  had  in  view  was,  that  the  client  should  be 
furnished  with  means  of  investigating  and  di^mdng  the 
various  charges  contained  in  the  bill.  It  appears  to  me, 
that  there  is  sufficient  upon  the  fiice  of  this  bill  to  shew 
both  the  name  of  the  cause,  and  also  of  the  Court,  wherein 
the  business  was  conducted.  The  commencement  of  the 
bill  shews  that  there  was  a  conference  upon  certain  soits 
pending  in  the  Court  of  Chancery,  and,  shortly  afterwards, 
the  name  of  a  cause  is  mentioned,  Falkner  v.  Mattiuwu 
If  the  name  of  one  cause  only  appears  upon  the  bill,  shall 
we  not  take  it  that  all  the  items  enumerated  were  in  the 
cause  named.  Several  particulars  were  pointed  out  bj  my 
Lord,  and  which  would  shew  to  any  person  able  to  com* 
prehend  the  general  language  in  use,  that  the  proceedings 
were  in  a  Court  of  Chancery.  Then  follow  various  par- 
ticulars relating  to  the  hearing  of  a  cause,  and  of  attendances 
at  Court  upon  the  hearing ;  payment  for  a  copy  of  the 
decree,  and  conferring  upon  the  propriety  of  i^pealing 
from  the  decision  of  the  Master  of  the  R0II&  From  all 
that  follows,  it  seems  clear  to  me  that  the  cause  was  in  the 
Court  of  Chancery,  and  that  any  person  of  ordinary 
understanding  could  easily  ascertain  in  what  Court  the 
proceedings  were  taken.  I  therefore  think  that  this  is  a 
bill  sufficiently  explicit  within  the  statute. 

Erle,  J. — It  appears  to  me  that  this  rule  should  be  dis^ 
charged.    The  statute  requires  the  delivery  of  a  signed  biil^ 

(a)  4  C.  &  P.  51. 


HIIiABT  TBRM,    9  VICT.  611 

and  the  constraction  of  the  Courts  of  law  have  superadded        1846« 
to  the  statute  that  it  should  appear  in  what  Court  the   j^^^^p^lb 
business  was  done.     The  bill,  the  subject  of  this  action,  «• 

has  only  the  names  of  the  solicitor  and  the  clients.  It 
seems  agreed  by  us  all,  that  if  a  person  conversant  with 
the  English  language,  and  gifted  with  an  ordinary  under- 
standings could  ascertain,  from  matter  appearing  upon  the 
fiice  of  the  bill,  that  the  proceedings  were  proceedings  in  a 
suit  in  Chancery^  that  that  would  be  a  suflScient  compliance 
with  the  statute.  It  seems  to  me  that  this  bill  would  be 
direction  sulBicient  to  such  a  person  to  shew  to  what  Court 
he  should  apply  to  get  the  bill  taxed.  It  commences  by 
mentioning  a  Chancery  suit,  the  name  of  one  suit  is  after- 
wards given,  and  it  continues  mentioning  proceeding  after 
proceeding  until  the  end.  The  defendant  is  consulted 
throughout ;  and  mention  from  beginning  to  end  is  made 
of  proceedings  in  Chancery.  K  a  bill  were  delivered  for  an 
action  at  common  law,  imd  at  the  commencement  mention 
were  made  of  a  writ  issued  out  of  the  Court  of  Queen*s 
Bench,  the  reaaonable  intendment  would  be,  that  the  pro^ 
oeedmgs  were  taken  in  that  Court  Looking  to  the  strict 
legal  interpretation  of  the  requirements  of  the  statute,  I 
think  the  plaintiff  did  all  that  was  requisite  and  necessary. 

Rule  discharged. 


Dalrymple  V,  Fbaser  and  DAWEd. 

MjOWLING,  Seijt.,  moved  for  leave  to  sign  judgment  Ajointwir- 
npon  a  joint  warrant  of  attorney  given  by  the  two  defend-  JJ^ing^^*^ 
ants.    The  affidavit  on  which  he  moved  staled  that  the  f^nbytwo 

defendants, 

defendant  Dawes  had  been  seen  alive  within  the  last  three  and  one  of 

them  having 
been  trans- 
ported for  life,  the  Court  permitted  judgment  to  be  entered  up  against  both,  on  an  affidavit 
stating  the  conviction,  and  a  certificate  from  the  Home  Office,  certifving  the  transportation,  and 
to  no  return  of  the  convict's  death  had  been  made,  and  that  by  the  practice  of  that  office  no 
i^Etorn  was  made  of  a  convict  continuing  alive ;  it  being  also  sworn  that  the  other  defendant  was 
ttill  living. 

R  R  2 
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1846. 


Dalrymplb 

9. 

Fraseb 
and  Another. 


days.  With  respect  to  the  defendant  Fraser,  it  stated  ttiat 
he  had  been  tried  for  forgery  at  the  Central  Criminal  Court, 
and  convicted  on  May  the  18th^  1843.  He  was  sentenced 
to  transportation  for  life.  The  affidavit  also  stated  that 
inquiries  had  been  made  at  the  Home  Office  as  to  whether 
Fraser  was  still  alive,  but  that  the  answer  was  that  it  was 
not  the  practice  to  have  any  return  except  of  the  deaths  of 
convicts  sent  to  Norfolk  Island,  and  that  Fraser  had  been 
sent  to  that  place.  A  certificate  from  the  Home  Office 
in  these  terms  was  annexed:  ^^Home  Office,  Whitehall, 
30th  of  January,  1846.  I  hereby  certify  that  it  appean 
upon  reference  to  documents  in  this  office,  that  Hugh 
Fraser,  who  was  convicted  of  felony  at  the  Central  Criminal 
Court  in  May,  1843,  and  sentenced  to  transportadon  fer 
life,  was  sent  to  Norfolk  Island  in  the  ship  Maidand,  in 
August  1843,  and  that  his  death  has  not  been  subsequently 
reported  to  the  Home  department  Signed,  G.  Everest, 
assistant  clerk  for  criminal  business." 


Per  Curiam. — That  is  sufficient  to  entitle  the  plaintiff 
to  sign  judgment  against  both. 

Rule  granted. 


JC    \j2.C/5.  ^-^^       Atkins  v.  Humphrev  and  Another. 

Assumpsit.  The  declaration  against  the  defenihinls, 
Humphrey  and  W.  Scrivener,  as  executors  of  the  last  will 
and  testament  of  J.  Scrivener,  stated  that  the  defendants, 
as  executors  as  aforesaid,  were  indebted  to  the  plaintiff  iii 
lOOZ.  for  the  use  and  occupation  of  certain  messuages, 
tion  for  use  and  tenements,  lands,  and  premises,  with  the  appurtenances,  of 
^a?iSt*Mecu-  *®  plaintiff,  by  the  defendants,  as  executoiB  as  aforesaid, 
tors,  charging    held  of  the  plaintiff  for  a  lonff  time  before  then  elapsed, 

them  in  respect  ^ 

of  certain 

premises  held  bv  them  as  executors  under  a  demise  to  their  testator,  but  not  allegtiig  uj 

occupation  by  them  is  good,  under  11  Geo.  2,  c  19,  as  sufficiently  chaiging  then  de  booii 

tcstatoris. 


A  plea  by  one 
of  two  persons 
charged  as 
executors, 
that  the  other 
is  not  au 
executor,  is 
bad. 


HILARY   TERM,   9    VICT.  613 

under  and  by  virtue  of  a  certain  demise  thereof  theretofore        1846. 

made  to  the  said  J.  Scrivener;  and  thereupon  afterwards,       atkins 

to  wit,  &c.,  in  consideration  of  the  last  mentioned  premises,     ,,    '  * 

^  *  '     Humph  RKY 

the  defendants,  as  executors  as  aforesaid,  promised  the  plain-   and  Another, 
tiff  to  pay  him  the  last  mentioned  sum ;  yet  they,  as  executors 
as  aforesaid,  had  not  paid  that  sum,  or  any  part  of  it. 

Humphrey  pleaded,  in  addition  to  other  pleas,  that 
the  said  W.  Scrivener  never  was  executor  of  the  last  will 
and  testament  of  the  said  J.  Scrivener,  deceased,  nor  ever 
administered  any  of  the  goods  or  chattels  which  were  of 
the  said  J.  Scrivener,  deceased,  at  the  time  of  bis  death, 
as  executor  of  the  last  will  and  testament  of  the  said 
J.  Scrivener,  deceased,  modo  et  forma.    Verification. 

General  demurrer,  on  the  ground  that  the  fact  of  W. 
Scrivener,  one  of  the  defendants,  not  being  an  executor,  is 
no  defence  to  the  other  defendant  Humphrey.     Joinder. 

ChanneUy  Serjt.,  in  support  of  the  demurrer.  The  plea 
here  was  bad,  as  it  merely  set  up  the  exemption  of  another 
from  liability  as  an  answer  to  the  action.  It  did  not  deny 
the  demise  or  the  cause  of  action.  But  the  plea  of  ne 
unques  executor  was  one  of  mere  personal  discharge,  and 
could  in  no  way  be  available  by  another  defendant  If 
the  plaintiff  thought  proper  he  might,  according  to  the 
authorities  in  the  note  to  Salmon  v.  Smith  (a),  enter  a  nolle 
prosequi  as  to  the  person  who  was  not  executor,  and  proceed 
against  the  co-defendant.  On  these  grounds,  therefore,  the 
plaintiff  was  entitled  to  judgment 

Talfaurdy  Seijt,  in  support  of  the  plea.  In  the  present 
action  the  plaintiff  sought  to  chaise  both  as  upon  a  joint 
liability.  The  effect  of  the  present  plea  was  to  deny  such 
joint  liability.  In  effect,  therefore,  it  amounted  to  the 
general  issue ;  but  as  the  demurrer  here  was  general  and 
not  special,  the  objection  in  point  of  form  was  not  available, 

y  C<i)  I  Wms.  Saund.  207,  (a). 
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1816.       If  the  contract  were  not  joint,  the  plaintiff  could  Dot  succeed ; 

^"'^[^Jj^J^     Griffiths  V.  Franklin  and  FiesteU  (a).     In  Gnof  t.  Palmen 
»•  and  Hodgson  (ft),  it  was  held,  that  where  the  plaintiff,  on 

and  Another,  a  joint  and  several  promissory  note  declared  againflt  the 
defendants  jointly,  and  they  severed  in  their  pleas,  and  ooe 
of  them  by  his  plea  admitted  his  handwriting  to  the  note, 
and  the  other  pleaded  non  assumpsit,  the  plaintiff  most 
prove  at  the  trial  the  handwriting  of  both.  That  case  w« 
directly  in  point.  It  was  similar  to  the  ordinary  case  ot 
one  of  two  defendants  in  an  action  of  contract  saffering 
judgment  by  default,  the  other  denying  the  oootnct 
There  it  was  always  necessary  to  prove  that  both  defendants 
were  parties  to  the  contract.  [TYm&i/,  C.  J. — The  plea  ii 
bad,  as  it  amounts  to  nothing  more  than  an  allegation 
that  one  of  the  defendants  has  been  misdeacribed  at  the 
commencement  of  the  declaration.]  Even  if  the  plea 
were  bad,  the  declaration  was  defective.  It  alleged  that 
the  defendants,  as  executors,  had  become  indebted  Co  the 
plaintiff  for  the  use  and  occupation  of  premises  held  of  the 
plaintiff  by  the  defendants  under  a  demise  to  J.  ScnTeiier, 
the  testator,  and  that  the  defendants,  as  executors,  promised 
the  plaintiff  to  pay.  If  the  declaration  were  sustainable  at 
all  against  the  defendants,  it  must  be  in  respect  of  a  con- 
tract which  would  charge  them  de  bonis  propriis.  Hefe, 
however,  they  were  charged  as  executors,  but  the  prenuses 
alleged  would  not  render  them  liable  in  that  character. 
The  objection  could  not  be  obviated  by  contending  that  no 
entry  by  the  defendants  was  alleged ;  as  if  there  was  no 
entry,  there  could  be  no  liability  in  respect  of  use  and 
occupation.  Supposing,  therefore,  that  the  words  "as 
executors'*  were  struck  out,  no  liability  would  be  shewn  in 
any  way. 

Ckannetty  Serjt.,  in  reply.    In  kFiffley  v.  AslUan  (c)  it  was 


y  (a)  M.  &  M.  146.  y  (c)  3  B.  &  A.  101. 

•  (6)  1  Esp.  136. 
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held,  that  a  count  in  assumpsit  against  husband  and  wife,  ^  ^4^- 
who  was  administratrix  with  the  will  annexed,  upon  promises  atkins 
by  the  testator  to  pay  rent,  cannot  be  joined  with  counts     „    ^' 

•^  r  J  '  J  Humphrey 

opoQ  promises  by  the  husband  and  wife  as  administratrix  and  Another, 
for  use  and  occupation  by  them  after  the  death  of  the 
testator.  The  ground  of  that  decision  was,  that  on  the 
latter  counts  the  defendants  would  be  liable  de  bonis 
propriis,  as  the  defendants  appeared  to  have  occupied  the 
premises,  and  on  the  former,  to  the  extent  of  assets.  Here, 
however,  no  statement  of  occupation  was  introduced,  but 
the  defendants  were  only  alleged  to  have  held  the  premises. 
It  was  therefore  sought  to  charge  them  merely  out  of  the 
assets  in  their  hands  in  respect  of  an  occupation  by  their 
testator.  No  doubt  could  exist,  that  as  long  as  the  term 
continued,  they  were  bound  to  pay  the  rent. 

TiNDAL,  C.  J. — As  there  is  no  special  demurrer  to  the 
declaration,  we  must  treat  this  question  as  if  it  arose  on  a 
general  demurrer  to  it,  and  then,  under  that  state  of  cir- 
comstances,  we  must  say  whether  the  declaration  would  be 
bad.    I  think  it  would  not,  because  I  can  conceive  a  state 
of  facts  in  which  the  plaintiff^s  claim,  in  its  present  form, 
would  be  good.     The  stat  11  Geo.  2,  c.  19,  s.  14,  upon 
which  the  action  for  use  and  occupation  is  founded,  provides 
that,  ^^  it  shall  and  may  be  lawful  to  and  for  the  landlord  or 
landlords,  where  the  agreement  is  not  by  deed,  to  recover 
a  reasonable  satisfaction  for  the  lands,  tenements,  or  here- 
ditaments, held  or  occupied  by  the  defendant  or  defendants, 
in  an  action  on  the  case  for  the  use  and  occupation  of  what 
was  so  held  or  enjoyed."    As  far,  therefore,  as  the  very 
letter  of  the  statute  goes,  which  is  couched  in  the  alternative, 
it  is  sufficient  to  enable  the  landlord  to  recover,  if  the 
property  has  been  only  held.     Now,  I  can  suppose  the  case 
of  a  person  taking  land  of  another,  but  not  entering  upon 
it;  in  such  a  case  he  keeps  the  landlord  out  of  possession, 
and  there  is  no  reason  why  he  should  not  pay  the  price 
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1846.       agreed  upon.     Then  the  present  declaration  states  that  the 

Atkins      property  was  demised  to  the  testator,  and,  without  stadng 

"•  that  the  defendants  entered,  sajs,  that  they,  as  execatoi% 

and  Another,  became  liable  to  pay  the  rent.  It  therefore  shews  a  safBdcDt 

ground  of  action  in  respect  of  which  they  should  make 

payment  out  of  the  testator's  assets.     If  they  do  not  choose 

to  give  up  the  land,  those  assets  remain  liable,  though  the 

executoFB  may  not  be  in  the  actual  manual  occupation  of  the 

property.     I  think,  therefore,  the  declaration  is  good ;  and, 

as  the  plea  is  bad,  there  must  be  judgment  for  the  plaintiff. 

Maule,  J. — I  think  that  the  declaration  is  good,  and  the 
plea  bad.  It  struck  me  at  first  as  doubtful  whether  the 
declaration  were  not  bad,  but,  upon  reference  to  the  statute, 
which  provides  that  the  landlord  may  recover  in  this  fixm 
of  action  where  the  premises  have  been  held  or  occupied,  I 
think  that  the  matters  here  alleged  shew  a  good  cause  of 
action.  I  also  think  that  it  sufficiently  discloses  a  liability 
on  the  part  of  the  defendants  in  their  representatiTe 
capacity ;  for  we  must  take  the  declaration  to  mean,  unien 
it  cannot  be  understood  in  that  sense,  that  the  executors 
held  in  such  manner  that  they  would  be  liable  to  pay  the 
rent  out  of  the  assets.  Now,  if  the  testator  held  the  pro- 
perty, and  the  executors  never  entered,  they  certunly  would 
be  liable  to  pay  the  rent  out  of  the  assets,  and  they  would 
not  be  personally  responsible ;  that  is  quite  consistent  with 
the  statement  in  the  declaration.  Then,  by  the  deckratioo, 
two  persons  are  chai^d,  and  one  pleads  that  the  other  is 
not  executor,  and  that,  in  effect,  is  pleaded  to  the  allegation 
in  the  commencement  of  the  declaration,  stating  them  to 
be  executors.  The  allegation  is  that  each  is  executor,  and 
that  is  divisible,  and  a  matter  of  personal  exemption.  It 
is  like  the  plea  of  plene  administraverunt,  under  which  ooe 
defendant  who  has  assets,  may  have  a  verdict  against  hioi, 
and  cannot  avail  himself  of  the  circumstance  that  his  co- 
defendants  have  adtnitiistered,  and  are  entitled  to  a  verdict. 
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Cbbbbwsll,  J. — I  think  that  the  deckration  is  good  on 
general  demurrer.  It  states  that  the  defendants  were 
indebted,  as  executorsy  for  the  use  and  occupation  of 
certab  land  held  by  the  defendantB»  as  executors,  under 
a  demise  made  to  their  testator.  The  difficulty  which 
occurred  to  my  mind  was,  that  the  defendants  could  not  be 
liable  unless  they  occupied,  and  then  they  would  be  liable 
io  their  individual  capacity;  but  I  find  that  Pmero  v* 
Jui»on  (a)  is  a  precise  authority  that  actual  occupation  is 
not  necessary  to  sustain  an  action  under  the  statute.  With 
respect  to  the  plea,  where  several  parties  are  charged  as 
executors,  each  must  deny  the  &ct  of  his  being  an  executor 
for  himself;  another  cannot  do  that  for  him. 
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Atkins 

humfheey 

tad  Another. 


EaLE,  J. — It  seems  to  me  that  the  whole  of  the  allegation 
in  this  count  of  the  declaration  would  be  proved,  by  simply 
shewing  a  demise  to  the  testator,  and  the  continuance  of  it, 
so  that  rent  accrued  since  his  death.  Those  facts  would 
render  the  executors  liable  to  pay  it  out  of  the  assets ;  and, 
therefore,  I  think  the  declaration  is  good. 

Judgment  for  the  Plaintiff. 


/; 


Aa)  6  Bing.  206 ;  S.  C.  3  M.  &  P.  497- 


Drage  v.  Bird. 

ff  ILKINS,  Seijt,  moved  for  leave  to  issue  a  distringas.  In  the  affida? it 

The  affidavit  on  which  he  applied  stated  the  usual  number  distringas,  it  is 

of  calls  and  appointments,  and  also  disclosed  circumstances  ^gt^e^t* 

from  which  it  appeared  that  the  defendant  was  keeping  out  ^  defendant 

of  the  way  to  avoid  service  of  the  writ  of  summons.     In  peared"ac- 

ihat  part  of  the  affidavit  which  stated  the  non-appearance  ^igency  of 

the  said  writ;*' 
it  ouglit  to 
state  generally  that  he  has  not  appeared. 


618  CASES  ON  POINTS  OP  VBACTWE,  C.  P. 

1846.  of  the  defendant,  it  deposed  *^  that  die  said  defendant  has 
not  appeared  according  to  the  exigency  of  the  said  writ' 
[Mauky  J. — ^Which  may  mean,  that  he  has  not  appeared 
within,  the  eight  days  mentioned  in  the  writ  of  sominomi 
It  is  quite  consistent  with  that  aflBdavit  that  he  has  appeared, 
though  not  within  the  eight  days.  The  affidavit  should 
state  generally  that  he  has  not  appeared.] 

PbB  CUBIAIL 

Role  refused. 


^  ^  --2  ^^  y-^^  Clarke  w.  Dunspobb. 

Theyenuem  J/ALFOURD^  Serjt.,  {Butt  with  him)  shewed  caiMC 
JriniindTcOTi-  against  a  nile  nisi  obtained  by  Sir  T.  Wilde,  to  set  aside 
ialdtn  Mid^  the  verdict  which  had  been  obtained  by  the  plaintiff,  with 
sex,  and  having  5,000Z.  damages,  and  to  enter  a  nonsuit.     It  was  an  acUon 

been  fwHifivftn 

to  Somerset-  for  criminal  conversation  with  the  plaintiff's  wife,  and  the 
broiwht  back  defendant  pleaded  not  guilty.  The  plaintiff  laid  his  venue 
on  the  usual      in  the  county  of  Middlesex,  but  the  defendant,  on  the 

undertaking  to  **    ^ 

giyematenal  common  affidavit,  changed  it  to  the  county  of  Somerset 

It  was  proved  "^^  plaintiff  afterwards  brought  back  the  venue,  giving  the 

Sat  the^piam.  "^"^^  undertaking  to  give  material  evidence  in  the  countj 

tiff  had  taken  of  Middlesex.     At  the  trial  it  appeared  that  the  place  at 

lodfftngsmS.         v .  i       ,  ,   i  .  • 

under  an  which  the  adultery  had,  been  committed  was  in  a  house 

and  Sat  the**'  '^^P^  ^7  ^  Mrs.  Necdcs,  in  Norfolk  Buildings,  Batli.*  It 

tSelanila?'^^  ^^  shewn  that  the  defendant  had  gone  to  the  house  in 

ofthelodrags  question  in  the  absence  of  Mrs.  Needes,  but  had  seen  her 

accepted  "Vt 

proposal  to        sister,  a  Miss  Withers,  and  applied  to  take  apartments  m 

become  ber 
tenant,  was 

sent  to  bim  in  M.  at  a  botcl  wbere  be  was  stopping ;  tbat  be  afterwards  wrote  a  letter, 
bearing  a  pKwt  mark  sucb  as  a  letter  sent  from  M.  would  bear  wbile  stopping  at  tbe  botei» 
directing  bis  apartmenU  in  S.  to  le  prepared;  that  tbe  plaintiff's  wife  met  tbe  defendaot  st 
tboea  lodgings  m  S. ,  wbere  tbe  adulter?  was  committed :  Held,  br  TimUl,  C.  J.,  Biamk,  J.,  asd 
CreanBtU,  J.,  (Erie,  J.  dissentiente),  that  the  evidence  fulfilled  toe  undertaking.  BdJ  ak)  I7 
tbe  whole  Court*  that  it  was  not  necessary  to  shew  that  any  part  of  the  adoltery  had  bcea 
committed  in  the  county  of  Middlesex. 

Querjft  whether  tbe  defendant  was  bound  to  produce  the  undertaking  at  the  trial  m  order  lo 
raise  the  objection  as  to  the  insuflieimicy  of  the  endence. 
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the  house.   Miss  Withers  declioed  giving  a  positive  answer,        1846. 

bat  said  she  would  communicate  with  her  sister*  The  name     ^'clarub 

given  by  the  defendant  then  was  Lyde.     Miss  Withers  «• 

accordingij  wrote  to  her  sister  on  the  subjecty  and  on  the 

24th  of  July,  the  defendant,  under  the  name  of  Lyde,  also 

wrote  to  Mrs.  Needes,  requesting  her  to  send  an  answer  as 

to  whether  he  could  have  the  lodgings,  and  to  direct  her 

letter  to  *^  W.  Lyde,  Esq.,  the  British  and  Foreign  Hotel, 

Geoige  Street,  Hanover  Square,  London."     The  object 

which  the  defendant  represented  that  he  had  in  taking  the 

lod^Dgs  was  to  meet  a  lady  there  to  whom  he  was  privately 

Duurried     Mrs.  Needes,  on  the  25th  of  July,  wrote  an 

answer,  accepting  the  proposal,  and  directed  as  required  by 

the  defendant     It  appeared  that  on  the  27  th  of  July,  the 

defendant  went  to  the  British  and  Foreign  Hotel,  but  no 

evidence  was  given  to  shew  whether  he  became  possessed 

of  the  letter.     He  left  the  hotel  on  the  28  th,  and  on  the 

29th  called  on  Mrs.  Needes,  and  informed  Miss  Withers 

that  he  had  received  Mrs.  Needes*  letter.  He  then  paid  four 

weeks*  rent  in  advance,  and,  on  the  same  day,  the  plaintiff's 

wife  met  him  at  the  lodgings.     They  remained  together  in 

the  bed  room  for  a  considerable  time.     It  was  also  proved 

that  the  defendant  had  written  a  letter  bearing  the  London 

postmark  of  the  25th  of  August,  to  Mrs.  Needes,  in  his 

feigned  name  of  Lyde,  requesting  that  his  lodgings  might 

be  prepared  on  the  following  day.     He  was  at  this  time 

staying  at  the  British  and  Foreign  Hotel.  On  the  following 

day  he  came  to  the  lodgings,  and  the  next  day  the  plaintiff's 

wife  visited  him  under  circumstances  similar  to  those  of  the 

former  occasion.    Several  other  visits  appeared  to  have  been 

paid  by  her  to  him  at  the  lodgings  between  the  time  of  taking 

the  apartments  and  the  last  mentioned  date.     This  was  the 

evidence  on  the  part  of  the  plaintiff  at  the  close  of  the  case. 

It  was  submitted  that  the  plaintiff  had  not  fulfilled  his 

undertaking  to  give  material  evidence  in  the  county  of 

Middlesex.     On  the  part  of  the  plaintiff,  it  was  contended 

that  the  objection  could  not  be  sustained,  unless  the  under- 
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1846.        taking  were  produced^  which  was  not  done,  and  aho  that 
Clauk       there  was  material  evidence  sufficient  to  constitate  a  com- 
^    ^'  pliance  with   the  undertakimr.     The  learned  Jodtre  re- 

served  both  qoestions,  and  left  the  case  to  the  jury,  giving 
the  defendant  leave  to  move  to  enter  a  nonsuit  A  rule 
was  accordingly  obtained,  and  it  was  against  this  rule,  that 
cause  was  now  shewn.  As  to  the  first  objection,  the  non* 
production  of  the  rule  by  the  defendant ;  that  was  suflBcieiit 
to  prevent  the  defendant  from  sustaining  the  objectioD. 
Unless  the  undertaking  were  produced,  the  learned  Judge 
at  the  trial  had  no  power  to  nonsuit  If  he  had  not 
power  to  nonsuit,  neither  had  the  Court.  He  cited  Em 
V.  Fichard  (a) ;  Santler  v.  Heard  (ft) ;  WaHans  v.  Towers  (c). 
Then  as  to  the  second  point,  sufficient  evidence  to  fulfil  the 
undertaking  had  been  given  by  the  plainti£  It  was  not 
necessary  to  shew  that  the  actual  fact  of  adultery  had  taken 
place  in  the  county  of  Middlesex,  it  was  sufficient  if  evidence 
were  adduced  which  was  material  in  connecting  the  de- 
fendant with  the  fact  of  adultery.  The  answer  sent  by  MrSi 
Needes,  accepting  the  defendant's  proposal  for  taking  the 
lodgings  was  received  by  the  defendant  in  Middlesex,  and 
then  the  contract  for  the  lodgings  at  which  the  adnlteroos 
intercourse  took  place  was  made  in  Middlesex.  Besides 
this,  the  letter  of  the  25th  of  August,  bearing  the  London 
post  mark,  requiring  his  lodgings  to  be  prepared,  was  abo 
written  in  Middlesex,  and  there  could  be  no  doubt  that  the 
object  of  that  letter  was  to  make  preparations  for  a  repe- 
tition of  the  adultery.  It  was  moreover  necessary  to  shew 
the  identity  of  the  defendant  as  the  person  who  had  been 
stopping  at  the  British  and  Foreign  Hotels  which  was  in 
the  county  of  Middlesex,  and  a  portion  of  the  evidence 
for  that  purpose  was  given  by  the  waiters  of  that  establish- 
ment In  CrosUng  v.  Bimie  (d)  it  was  held,  that  proof  of  a 
conversation  with  the  defendant  in  the  cause,  referring  to 

/  (a)  2  M.  &  W.    373  J    S.  C.         (c)  2  T.  R.  275. 
5  Dowl.  606.  ^  (W)  M.  &  M.  631. 

r^  (6)  2  W.  Bl.  1031. 


0. 
DUNSFORD. 
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matters  involved  in  it  taking  place  after  the  writ  is  sued        1B46. 

out,  will  satisfy  an  undertaking  to  give  material  evidence      Clarkb 

in  the  county  where  the  conversation  took  place.     So  in 

Greenway  v.  Titchmarsh  (a),  it  was  held  that  an  undertaking 

to  give  material  evidence  of  some  matter  in  issue  arising 

in  a  particular  county,  is  satbfied  by  evidence  arising  in 

that  county  which  bears  on  the  amount  of  damages.     That 

was  an  action  for  the  breach  of  a  warranty  of  a  horse,  and 

the  issue  raised  on  the  pleadings  was,  whether  the  plaintiff 

bou^t  the  horse  of  the  defendant  or  not,  and  the  Court 

held  that  a  payment  in  Middlesex  for  the  keep  of  the  horse, 

after  notice  to  the  defendant  of  its  unsoundness,  was  sufficient 

to  satisfy  the  undertaking.     He  cited  Collins  v.  Jenkins  (b) ; 

Lawum  v.  Mangles  (c);  Unky  v.  Bates  {d) ;  Bex  v.  Burdett{e) ; 

GiBinff  v.  Dugan  (/)• 

Sir  71  Wilder  and  Channelly  Seijt,  in  support  of  the 
rule.  The  object  of  the  undertaking  was  to  secure  to  the 
defendant  the  trial  of  the  issue  raised  between  him  and  the 
plaintiff  in  the  county  wherein  the  cause  of  action  arose. 
The  statute  of  6  Rich.  2,  c  2,  as  well  as  other  statutesi 
were  passed  with  this  object.  The  statute  of  4  Hen.  4, 
c.  18,  had  for  its  object  the  enforcement  of  the  provisions 
of  the  6  Rich.  2.  At  first,  in  the  reign  of  Hen.  5,  it 
appears  the  Courts  examined  the  plaintiff  on  oath  as  to 
the  truth  of  his  venue,  and  afterwards  the  defendant  was 
allowed  to  traverse  the  venue,  and  try  the  issue  by  the 
country.  BastaU,  tit.  ''Debt/'  184,  (B^  and  Fitz.  Ah.  tit 
"  Brief ^'  18.  This  practice,  however,  being  productive  of 
much  delay,  the  Courts  introduced  the  method  of  changing 
the  venue  upon  motion,  upon  the  equity  of  the  statutes  of 
Rich,  2,  and  Hen.  4 ;  Santler  v.  Heard  {g\  1  Wms.  Saund, 
74,  n.  (2).     The  cases  cited  on  the  other  side  were  dis^ 

•^  ia)  7  M.   &   W.  221 ;    S.  C.  (d)  2  Cr.  &  J.  669. 

9  Dowl.  279.  (c)  4  B.  &  A.  96. 

(6)  4  BioK.  N.  C.  225  j  S.  C.  '^(J)  1  C.  B.  8. 

5  Scott,  689.  •^^  (g)  2  W.  Bl.  1031. 
/-  Cc)  2  M.  &  Rob.  427. 
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1846.        tiDguishable  firom  the  present,  as  were  also  the  cases  of 

Cljjikb       CW-ttf  V.  Drinkwater  (a),  and  CockereU  ▼•  Chamberlayne  (i). 

^    •«  The  law  must  still  be  considered  for  the  purpose  of  de- 

DUNBFOEO.  ... 

termining  this  question  to  remain  the  same  as  if  the 
defendant  had  traversed  the  venue  laid  by  the  plaintiff. 
The  rule  of  1  Reg.  Gen.,  H.  T.  2  Wm.  4,  section  103^ 
ordering  that  ^^  the  venue  shall  not  be  brought  back  except 
upon  an  undertaking  of  the  plaintiff  to  give  material  evi- 
deoce  in  the  county  in  which  the  venue  was  originaUj 
laid,"  was  not  intended  to  alter  the  law  in  this  respect    If 
the  venue  had  been  traversed*  it  would  have  been  necesBSij 
for  the  plaintiff  to  shew  that  part  of  the  cause  of  action 
had  arisen  in  the  county  of  Middlesex.   A  similar  necessity 
was  imposed  on  the  plaintiff  in  the  present  state  of  the 
practice.     The  cause  of  action  was  adultery.     The  other 
evidence  which  had  been  adduced  only  constituted  neces- 
sary steps  for  the  purpose  of  completing  the  ptoo£    Next 
as   to   the  question  whether    it  was   necessary  for  the 
defendant,  in  order  to  take  the  objection,  that  be  should 
produce  the  plaintiff's  undertaking  at  the  trial.    No  esse 
had  decided  that  it  was  necessary  so  to  da     In  Ham  v. 
Bichard  it  was  only  decided  that  it  was  necessary  to  take 
the  objection  at  the  trial,  not  that  it  was  neceasaty  to  pio> 
duce  the  undertaking.     But  there,  it  did  not  appear  that 
any  argument  had  taken  place.     The  cases  of  Bmekskaw 
V.  Hopkins (c)i   PaweU  v.  Rich{d);   Neal  v.  Nemlk{e), 
shewed  that  the  proper  mode  of  enforcing  the  undertakiog 
was  by  nonsuit.     But  in  order  that  the  defendant  might 
have  the  benefit  of  the  nonsuit,  it  was  no  more  necesBuy 
to  produce  the  undertaking  than  the  consent  rule  in  an 
action  of  ejectment,  and  there  the  parties  were  entitled  to 
the  benefit  of  that  rule  by  subsequent  application  to  the 
Court   In  Doe  d.  Flemmuig  v.  Arnold  (/)  it  was  deckled, 
that  in  an  ejectment,  if  the  defendant  does  not  appear  and 

/'(a)  a  B.  &  Ad.  169.  Taunt.  178. 

(6)  I  Taunt.  61S.  («)  3  Marsh.    278 ;   S.  C.  6 

(e)  1  Cowp.  409.  Taunt.  564. 

(d)  2  Marsh.   494 ;  S.  C.   7         (/)  1  Dowl.  327,  N.  S. 
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confess  lease,  entry,  and  ouster,  the  lessor  of  the  plaintiff       IS46, 
need  not  produce  the  consent  rule,  but  he  may  afterwards       clabkb 
sign  jadgment  against  the  casual   ejector,  and  sue  out  ^ 

execution.  The  case  of  Dee  d.  Greaves  v.  Rabj^  (a),  on 
the  aathority  of  which  the  last  case  was  decided,  was  to 
the  same  effect  On  these  grounds,  therefore,  the  rule  for 
a  nonsuit  ought  to  be  made  absolute* 

Tdvdal,  C.  X — The  question  in  this  case  is,  whether 
the  plaintiff  has  complied  with  the  terms  of  the  rule,  by 
which  he  undertook^  at  the  trial  of  this  cause,  to  give 
oiaterial  evidence  of  some  matter  in  issue  arising  in  the 
county  of  Middlesex*  The  plaintiff  did  not  by  that  rule, 
as  in  former  times,  undertake  that  the  whole  of  the  cause 
of  action  arose  in  the  county,  but  that  the  evidence  of  some 
matter  occurring  within  it  should  be  material.  The  former 
state  of  the  law  with  reference  to  this  subject  is  to  be  found 
in  the  ease  of  Santler  v.  Heard  (b\  where  Mr.  Justice  Blocks 
stone  has  searched  out  and  collected  all  the  authorities  on 
this  subject;  and  it  thenqe  appears  that  ^^  originally  it  was 
required  that  the  plaintiff  should  give  no  evidence  at  the 
trial  but  what  arose  in  the  county  where  the  venue  was 
retained ;  1  Keb.  859 ;  1  Sid.  442.  If  he  gave  none  such, 
he  must  have  been  nonsuited  of  course.  But  when  it  was 
laid  down  (more  liberally)  in  Swaine^s  caee,  1  Sid.  405,  that 
the  plaintiff  might  lay  his  venue  in  any  county  wherein 
jxart  of  the  cause  of  action  arose,  he  was  then  bound  only 
to  give  some  evidence,  and  not  the  whok,  (dare  aliquam 
evidentiam),  in  the  county  where  the  venue  was  laid; 
Salk,  669 ;  12  Mod.  515 ;  which  continues  to  be  the  rule  at 
this  day."  Then,  looking  at  the  terms  of  this  rule  as  con- 
trasted with  the  old  practice  upon  the  subject,  we  must  say 
whether  the  plaintiff  has  shewn  any  fact  which  materially 
conduced  to  prove  the  matter  in  issue.  Now,  the  matter 
m  issue  in  this  cause   was,  whether   the   defendant  in 

A 

'^  (a)  2  B.  &  Ad.  948.  ,   \b)  2  W.  BL  1031. 
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1846.  Somersetshire  had  committed  adultery  with  the  plaintiirs 
^J]]^^^g  wife ;  and  if  the  plaintiff  proved  any  fact  which  had  a 
^    V.  tendency  to  establish  that,  he  has  complied  with  the  mk. 

DUNSFORD.       T        «  *    1 

In  the  course  of  the  argument  it  was  said,  that  in  determin- 
ing what  was  material  evidence,  you  must  consder  how  fir 
that  fact  was  material  at  the  trial,  and  that  it  was  a  quesdoD 
of  degree,  but  I  think  it  is  sufficient  if  the  &ct  was  at  aoy 
time  substantially  important  with  reference  to  the  isBoe: 
and  if  it  became  material  in  the  course  of  the  cause,  or  if 
it  were  material  at  the  time  the  undertaking  was  giveo,  it 
is  enough ;  for  it  would  be  a  hard  thing,  if  fix>m  some  sub- 
sequent proceeding  on  the  part  of  the  defendant,  or  by  Ub 
mode  of  pleading,  the  plaintiff  might  be  taken  ex  improfvim 
The  rule  has  therefore  been  established,  that  if  the  matter 
which  the  plaintiff  can  prove  to  have  happened  withm  the 
county  was  at  any  time  material,  it  satisfies  the  undeftakin|^ 
Now  here,  the  charge  being  that  the  defendant  had  been 
guilty  of  an  act  of  adultery,  the  question  is,  whether  if 
you  shew  a  complete  plan  and  contrivance  laid  in  the 
county  of  Middlesex,  by  which  the  plaintiff's  wife  was  to 
be  brought  into  contact  with  the  defendant,  you  have  not 
shewn  what  was  material  to  be  laid  before  the  jorj? 
Though  it  was  not  evidence  of  the  actual  fact  of  adulteij 
itself,  yet  it  was  such  as  the  jury  might  justly  regard,  as 
shewing  a  plot  laid  to  carry  into  effect  the  guilty  design 
which  was  actually  carried  into  efiect  in  Somenetahir& 
With  reference  to  that  point  the  fects  are  these,  that  the 
defendant,  under  an  assumed  name,  wrote  a  letter  fiom 
Swindon,  requesting  that  an  auswer,  informing  him  whether 
he  could  have  the  lodgings,  should  be  sent  directed  to  him 
under  that  felse  and  assumed  natne,  at  the  Britidi  and 
Foreign  Hotel,  in  Middlesex.  It  was  proved  that  he  was 
then  staying  at  that  hotel,  and  that  somebody  got  poa- 
session  of  the  letter.  He  thereupon  acted  as  if  he  ^iv 
the  person  who  did  get  possession  of  it,  for  he  afterwards 
stated  that  he  had  received  it,  and  why,  under  sach  ci^ 
cumstances,   are  we    to  assume   that    any  other  persoD 
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obtained  it?  That  fact  alone  appears  to  me  to  constitute  a  1846. 
virtual  compliance  with  the  rule,  as  it  conduced  materially  Clarkb 
to  the  finding  of  the  issue.  T>ut^liomD. 

Maule,  J. — I  am  of  the  same  opinion;   and  though 
there  are  several  points  worthy  of  consideration,  yet  it 
appears  to  me  it  is  only  necessary  to  consider  one.     The 
action  was  for  criminal  conversation  with  the  plaintiff's 
wife,  to  which  the  defendant  pleaded  not  guilty ;  and  the 
venoe  being  laid  in  Middlesex,  upon  an  affidavit  that  the 
cause  of  action   arose  in   Somersetshire,   the  venue  was 
removed.    The  plaintiff  thereupon  resolved  to  bring  back 
the  venae,  undertaking  at  the  time  he  did  so,  by  the  rule, 
to  give  material  evidence  of  some  matter  in  issue  arising  in 
the  county  (^  Middlesex ;  and  it  is  upon  the  right  con- 
Btraction  of  the  expression  or  phrase  used  in  that  under- 
taking, that  the  present  motion  arises*     Now,  the  evidence 
on  the  trial  with  reference  to  that  was,  that  a  letter  was 
written  to  and  received  by  the  defendant  in  Middlesex, 
which  constituted  a  contract  with  the  person  from  whom  he 
took  the  lodgings.     It  is  quite  clear,  that  in  doing  this  the 
defendant  represented  himself  under  a  false  name,  and  as 
being  under  very  different  circumstances  from  his  real  ones. 
He  fiilsely  stated  that  he  had  been  privately  married,  and 
that  his  object  in  taking  the  lodgings  was  to  meet  his  wife 
there.  The  contract,  therefore,  was  in  order  that  the  parties 
might  meet  as  husband  and  wife.     That  contract  appears 
to  me  to  have  been  a  most  material  &ct,  being  a  contract 
noade  in  Middlesex,  by  which  the  defendant  took  lodgings, 
in  order  to  commit  adultery  with  the  plaintiff*s  wife.     In 
the  aigument  on  this  question  it  was  contended,  on  the 
one  hand,  that  the  undertaking  was  not  complied  with, 
onless  some  part  of  the  cause  of  action  arose  in  Middlesex ; 
but,  on  the  other,  it  was  axgued  that  this  was  not  necessary, 
and  that  there  may  be  material  evidence  to  satisfy  the  rule 
arinng  in  Middlesex,  although  t&e  cause  of  action  arose 
Altogether  out  of  it     I  am  of  opinion  that  the  latter 
VOL.  m.  8  8  n.  &  L. 
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1846.       position  is  the  correct  one,  and  that  the  ondertaking  may 

Q^^^^^    be  complied  with,  notwithstanding  no  part  of  the  cause  of 

_    »•  action  really  did  accrue  there.     The  anniment  in  sappoit 

DUNSFORD.  -,1-1  «  ,,  .11/.  Vl. 

of  the  defendant  was  founded,  mainly  on  the  form  of  tne 
affidavit  to  change  the  venue,  which  states  that  the  cause  of 
action  arose  in  Somersetshire ;  and  also  on  the  old  law.  I 
conceive,  however,  that  the  old  and  the  new  law  on  tUi 
subject  are  connected  only  historically,  and  that  it  is  not 
to  be  assumed  that  the  intention  of  the  modern  practice  is 
to  attain  the  same  object,  only  more  unceremonioosly. 
Formerly  it  seems  to  have  been  considered  desirable  that 
the  matter  should  be  tried  on  the  spot  where  the  cause  of 
action  arose ;  but  in  later  times,  unless  in  cases  ?rfaere 
questions  relating  to  land  are  concerned,  the  Courts  haie 
assumed  to  deal  with  the  question  of  venue  as  tbey 
might  think  fit.  In  the  ordinary  affidavit,  the  CoortB 
consider  that  the  defendant  shews  sufficient  reason,  primi 
facie,  for  changing  the  venue,  if  he  says  that  the  cause  of 
action  arose  altogether  elsewhere.  But  they  also  consider 
where,  on  the  whole,  it  would  be  most  convenient  to  try 
the  cause,  and  that  another  place  may  be  equally,  or  even 
more  convenient,  for  that  purpose.  They,  therefiire,  will 
change  the  venue  for  various  reasons ;  as  for  example,  that 
the  witnesses  are  resident  in  another  county,  and  upoD 
other  grounds  of  a  like  nature,  not  in  order  to  bring  the 
action  to  be  t^d  where  the  cause  of  it  arose,  but  to  bring 
it  to  the  place  which  is  most  convenient  for  its  trial.  And 
if  we  look  at  the  terms  of  the  undertaking,  and  construe 
them  according  to  their  natural  import,  we  shall  come  to 
the  conclusion  that  it  is  not  necessary  for  the  plaintiff  to 
shew  that  any  part  of  the  cause  of  action  accrued  in  the 
county  to  which  it  refers.  The  undertaking  does  not 
mention  any  thing  about  the  cause  of  action  aocniing  in 
the  county ;  but  the  defendant,  having  stated  that  it  did 
arise  in  the  county  to  which  the  venue  was  changed,  the 
plaintiff  undertakes,  not  in  those  terms  which  would  be 
used  if  they  were  intended,  but  something  difierent  being 
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intended^  in  different  language.  It  is  just  the  same  as  if  a  1846. 
person  were  to  say,  all  the  witnesses  in  this  cause  live  in  claake 
Middlesex,   and  it   is  most  convenient  to   try   it   there,     ^    »• 

.  DUNSFORD. 

though  I  admit  the  cause  of  action  arose  in  Cumberland. 
According  to  the  practice  of  the  Court,  if  the  party  shew 
he  has  a  good  cause  for  laying  the  venue  where  it  was  laid^ 
that  is  a  compliance  with  what  it  requires.     The  under- 
taking, when  looked  at,  is  a  confession  and  avoidance  of 
the  all^tion  in  the  defendant's  affidavit  that  the  cause  of 
action  arose  in  Somersetshire,  and  not  elsewhere,  and  is 
not  a  denial  of  it.     The  cases  which  have  been  cited  bear 
out  this  construction;   thus  in  one,  though  the  plaintiff 
admitted  that  the  whole  cause  of  action  occurred  in  the 
county  to  which  the  venue  had  been  changed,  the  Court 
said  that  the  venue  might  be  brought  back  on  the  ordinary 
ondertaking.     So  in   the  case  of  Lawson  v.  Mangles  (a), 
Parhti  B.,  thought,  that  in  an  action  by  assignees,  proof  of 
the  appointment  of  the  plaintiff's  assignees  in  London  was 
a  compliance  with  the  rule ;  and  he  clearly  lays  down  the 
]aw,  that  the  production  of  any  evidence  which  would  have 
been  material  to  support  the  cause  or  right  of  action  alleged 
in  the  declaration,  though  it  do  not  shew  that  the  cause 
of  action  arose  in  the  county,  is  sufficient  to  satisfy  the 
plaintiff's  undertaking.     The  bankruptcy  there   was  no 
part  of  the  cause  of  action.     The  rule,  then,  is  not  to  be 
interpreted  by  the  affidavit  of  the  defendant  or  the  old 
state  of  the  practice ;  and,  notwithstanding  the  cause  of 
action  may  have  arisen  in  Somersetshire,  yet,  if  the  party 
shew  that  some  fact  took  place  in  Middlesex  material  to 
the  issue,  or  which  would  have  been  material  to  the  inquiry 
raised  by  the  declaration,  that  would,  in  my  opinion,  be  a 
compliance  with  the  midertaking.     Now,  in  the  present 
case,  I  cannot  conceive  any  thing  short  of  proof  that  the 
canse  of  action  actually  arose  in  Middlesex,  more  material, 
than  that  the  defendant  in  that  county  made  a  contract  for 

y  (a)  2  M.  &  Rob.  427. 
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1846.       the  express  purpose  of  meeting  this  woman  as  his  wife. 

Clarke  ^^  ^^*^  v^ere  not  sufficient,  I  must  confess  it  appears  to  me 
that  nothing  would  be  sufficient,  imless  it  were  shewn  that 
the  cause  of  action  actually  did  arise  in  the  county.  That 
the  plaintiff  should  do  so  was  not  necessaiy,  and,  therefore, 
I  think  what  he  has  done  was  a  compliance  with  the  UDde^ 
taking. 

Cresswell,  J.  — I  also  think,  that  on  the  true  constnic- 
tion  of  the  rule  which  has  been  commented  on,  the  preseDt 
rule  must  be  discharged.  The  question  upon  it  appears  to 
me  to  rest  on  the  practice  of  the  Court,  which  is  the  law 
of  the  Court ;  and  not  upon  the  statutes.  With  respect  to 
the  evidence  adduced,  I  think  it  cannot  be  disputed,  that 
the  evidence  which  the  plaintiff  gave  of  what  occurred  io 
Middlesex  established  two  most  material  fiicts;  and  the 
question  is  upon  the  construction  of  the  undertaking. 
With  a  view  to  construing  that,  it  is  important  to  see  how 
this  practice  has  arisen.  In  order  to  change  the  venue,  it 
was  incumbent  on  the  defendant  to  make  an  affidavit  that 
the  cause  of  action  arose  in  the  county  to  which  he  wis 
desirous  of  removing  it,  and  not  elsewhere.  Then  the 
plaintiff  applied  to  bring  it  back ;  and  in  the  mode  of 
doing  this,  there  was  a  little  difference  in  the  practice  of 
this  Court  from  that  of  the  Court  of  Queen's  Bench.  In 
this  Court  the  rule  to  bring  it  back  was  a  rule  nisi;  in  the 
Court  of  King's  Bench,  a  rule  absolute  in  the  first  instance: 
in  the  one,  you  might  deny  the  allegations  of  the  affidavit 
made  in  support  of  the  application  in  the  first  instance ;  in 
the  other,  the  venue  having  been  changed,  you  were  at 
liberty  to  bring  it  back,  on  shewing  facts  at  variance  with 
the  affidavits.  In  neither  of  those  proceedings  to  bring 
back  the  venue  was  it  necessary  to  shew  that  the  entire 
cause  of  action  arose  elsewhere ;  it  was  sufficient  if  the 
plaintiff  shewed  that  any  part  of  it  arose  elsewhere.  Here 
the  proceeding  was  not  by  means  of  an  affidavit  in  answer 
to  the  application,  negativing  the  facts  stated  in  the  affidavit 
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in  support  of  it;  but  by  an  undertaking  to  give  material        1846. 
evidence.     Now,  in  Guard  v.  Hodge  (a)  it  was  held,  in  an    ^"^^^^^ 
action  for  criminal  conversation,  that   the  venue  having  »• 

been  changed  on  the  usual  affidavit  that  the  whole  cause  of 
action  arose  in  Devon,  it  was  sought  to  bring  back  the 
venue  on  an  affidavit  that  the  marriage  of  the  plaintiff  had 
t^en  place  in  Ireland.  But  the  Court  refused  to  act  on 
that,  as  the  marriage  was  no  part  of  the  cause  of  action, 
and  decided  that  the  venue  could  only  be  brought  back  on 
the  usual  undertaking.  So  in  Clarke  v.  Reed  (&),  which 
was  an  action  by  the  assignees  of  a  bankrupt,  it  was  held 
that  it  was  no  answer  to  an  application,  on  the  usual 
affidavit,  to  change  the  venue  from  London  to  Essex,  that 
the  commission  issued,  and  bankruptcy  was  declared  in 
Middlesex,  and  the  assignees  were  chosen  in  London ;  and 
that  the  plaintiffs  could  only  retain  the  venue  on  giving 
the  undertaking.  The  ground  assigned  for  that  was,  that 
the  matters  stated  in  the  affidavit  were  no  part  of  the  cause 
of  action,  though  they  were  material  evidence  to  be  given 
in  support  of  it.  The  Court,  therefore,  said,  you  have  not 
falsified  the  affidavit,  therefore  you  must  give  the  under- 
taking; clearly  shewing  that  the  undertaking  was  not 
equivalent  in  its  terms  to  the  affidavit,  and  that  it  did  not 
bind  him  to  shew  that  any  part  of  the  cause  of  action  arose 
in  the  county.  Suppose,  in  this  case,  that  the  plaintiff  had 
given  in  evidence  a  conversation  with  the  defendant  in 
Middlesex,  containing  a  circumstantial  detail  of  his  inter- 
course with  the  plaintiff's  wife,  and  relied  solely  on  that, 
could  it  be  contended,  that  this  would  not  have  been  a 
compliance  with  the  undertaking  ?  Under  these  circum- 
stances, I  think  the  true  construction  of  the  plaintiff's 
undertaking  was,  that  he  would  give  evidence  of  something 
occurring  in  Middlesex  materially  conducing  to  the  proof 
of  his  case,  and  that  having  done  that,  this  rule  should  be 
discharged. 

^(0)  10  East,  32.  Z'  (b)  1  New  Rep.  31Q. 
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1846.  Erlb,  J.— I  think  that  the  terms  of  the  plaintiff's  under- 

cIi]liKE      taking  have  not  been  complied  with.    The  evidence  on  the 
trial  was,  that  a  person  who  was  identified  as  the  defendant, 
called  at  the  house  at  Bath,  made  inquiry  as  to  the  lodgings, 
stated  his  object  for  taking  them,  and,  having  given  a  iisdse 
name,  a  letter  was  written  to  him  under  that  name,  in 
Middlesex,  where  he  was  proved  to  be,  informing  him  that 
he  could  have  the  apartments;  after  which,  he  came  to 
Bath,  and  acknowledged  that  he  had  received  it,  and  that 
the  plaintiff's  wife  called  upon  him  there,  where  the  act 
complained  of  took  place.   She  visited  him  there  on  several 
occasions,  and  Mrs.  Needes  and  the  servant  saw  him  and 
the  plaintiff's  wife  at  Bristol,  and  recognised  them.     Now 
all  the  material  facts  of  the  case  occurred  in  Somersetshire, 
and  were  proved  by  Mrs.  Needes,  and,  independently  of 
the  letter  written  to  the  defendant  and  received  by  him, 
her  statement  affords  abundant  evidence  to  support  the 
action.     It  is  true,  that  the  &cts  proved  to  have  happened 
in  Middlesex,  and  the  circumstance  that  the  defendant  was 
then  at  the  place  in  Middlesex  to  which  the  letter  was 
directed,  tended  materially  to  confirm  her  testimony,  but 
that  was  a  &ct  simply  confirmatory;   it  was  not  direct 
evidence  of  any  matter  in  issue.     The  main  and  important 
facts  were  brought  home  to  the  defendant  by  several  inter- 
mediate and  wholly  distinct  facts,     I  indeed  agree  with  the 
rest  of  the  Court,  that  it  is  not  ueqessary  for  a  plaintiff  to 
shew  that  the  cause  of  action,  or  that  any  part  of  it,  actually 
lurcrued  in  the  county.     This  was  not  an  application  to 
bring  back  the  venue,  on  the  ground  that  it  did  so  ^xiee; 
but  the  plaintiff  merely  said,  1  can  prove  facts  which  arc 
material  evidence  of  a  matter  in  issue  which  happened  in 
the  county.     For  example,  the  marriage  of  the  party  is  no 
part  of  the  cause  of  action  in  such  a  case  as  this,  but  still  it 
is  part  of  the  necessary  proof  to  sustain  the  action.    So  in 
an  action  by  assignees  for  goods  sold  and  delivered,  the 
fiat,  adjudication,  and  appointment  of  assignees,  are  no 
part  of  the  cause  of  action ;  yet  those  matters  form  part  of 
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the  issae;  and,  being  so,  proof  of  their  having  happened  in        1846. 
the  county  would  suffice.     It  appears  to  me,  that  the  terms       CiJTrke 
"  material  evidence  of  some  matter  in  issue"  mean  proof  of    ^     »• 
some  ract  which  is  indispensable  to  support  the  plaintiff's 
case,  as  alleged  on  the  record.    The  language  of  the  under- 
taking, I  also  agree,  is  to  be  construed  with  reference  to  the 
state  of  the  record  at  the  time  the  imdertaking  is  given. 
This  is  exemplified  by  several  cases  which  have  been  cited ; 
and,  even  if  the  evidence  adduced  were  to  prove  special 
damage,  which  is  a  matter  in  issue,  I  think  it  would  be 
safficient.     But  here,  it  appears  to  me,  that  the  facts  which 
occurred  in  Middlesex  were  not  directly,  or,  per  se,  evi- 
dence of  any  matter  in  issue,  and  that  the  rule  ought  to  be 
absolute. 

Rule  discharged. 


Beaumont  v.  Greathead.  </^  ^  CA .  i^f^  . 

MJ0WLING9  Sent.,  shewed  cause  against  a  rule  obtained  A  plea  of 

,^.  1.       rf..i-i  payment  by 

oy  Byiesy  t^i^t,  to  enter  a  verdict  for  nommal  damages,  or  one  of  several 
for  a  new  trial  in  favour  of  the  plaintiff.     It  was  an  action  j^fnt^J^a 
of  debt  on  a  promissory  note  for  50/.,  dated  the  20th  of  several  p^o- 

*^  •'  missory  note, 

April,  1842,  payable  two  months  after  date.     The  declara-  U  supported 

tion  also  contained  a  count  for  money  lent  and  on  an  payment  of 

account  stated.     The  defendant  pleaded  payment  to  the  oneof  wl^^ 

whole  declaration,  in  full  satisfaction  and  discbanre  of  all  co-makers. 

1  •        1  -111*  Payment 

me  moneys  in  the  declaration  mentioned ;  and  the  plain-  and  acceptance 
tiff  replied,  denying  the  payment  modo  et  forma.  At  of  a  promissory 
the  trial,  before  Tindal,  C.  J.,  at  the  sittings  in  London  °°^^  **^^V* 

'  '  '  o  becomes  due, 

after  last  Trinity  Term,  it  appeared  that  a  person  named  ^^^  when  the 

r*  ^^      '  i«i#«i  y»*  •  c  hol'Jcr  is  cn- 

ijrreen  having  applied  for  a  loan  of  507.  to  a  society  of  titled  to  no. 
which  the  plaintiff  was  trustee,  it  was  arranged  that  the  ^ppirtTpfea' 
same  should  be  advanced  to  Green;  the  present  defendant,  of  w^ent 

*  and  acceptanco 

and  a  person  named  Jewson,  in  conjunction  with  Green,  in  discharge 

of  the  debt 
and  damages : 

consequently  the  holder,  after  such  payment  and  acceptance,  cannot  maintain  an  action  for  such 

noininal  damages. 
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becoming  joint  and  several  makers  of  a  promissory  note  tx 
that  sum.   The  note  was  given,  and  the  amount,  except  51, 
9*  which  was  retained  for  discount,  was  paid  to  Green*    The 

defendant  and  Jewson  were  in  fact  therefore,  only  soreties 
for  Green.  But  that  was  not  disclosed  on  the  (ace  of  die 
note.  After  it  became  due,  various  sums,  amounting  to  5(M1, 
were  paid  by  Green  to  an  agent  of  the  Loan  Sodetj. 
The  last  of  these  sums  was  paid  in  the  month  of  July,  1843. 
This  was  the  evidence  in  support  of  the  defendant's  plea. 
It  was  objected,  on  the  part  of  the  plaintiff,  that  as  the 
payments  were  here  proved  to  have  been  made  by  Green, 
and  not  the  defendant,  the  plea  could  in  no  way  be  con- 
sidered as  sustained,  for  Green  could  not  be  considered 
an  agent  for  the  defendant  to  make  the  payments,  and, 
consequently,  the  plea  was  not  proved.  It  was  further 
contended,  that  assuming  that  the  payments  could  be 
available  in  support  of  the  plea,  they  were  not  sufficient 
for  the  purpose,  as  they  did  not  shew  anything  to  have 
been  paid  for  the  interest  accruing  between  the  23id  of 
June,  when  the  note  became  due,  and  July,  when  the  last 
payment  was  shewn  to  have  been  made.  These  objections 
were  overruled,  and  the  case  having  been  submitted  to  the 
juiy,  they  found  a  verdict  for  the  defendant  The  present 
rule  was  afterwards  obtained  to  enter  a  verdict  in  favour  of 
the  plaintiff,  with  nominal  damages,  or  for  a  new  trial,  on 
the  grounds  before  stated.  First,  as  to  the  right  of  the 
plmntiff  to  recover  nominal  damages.  That  could  only  be 
in  respect  of  interest.  Whether  the  plaintiff  was  entitled 
to  recover  interest  was  a  question  entirely  for  the  decision 
of  the  jury.  They  were  perfectly  at  liberty  to  refijse  to 
give  the  plaintiff  interest  if  they  thought  proper,  and  when 
it  was  considered  that  the  notes  in  question  had  been  dis* 
counted  at  the  rate  of  60/.  per  cent,  it  could  hardly  be 
said  that  the  jury  had  not  exercised  a  sound  discretion* 
Secondly,  as  to  the  objection  that  the  payment  by  Green 
did  not  sustain  the  plea.  It  would  be  observed  that  the 
defendant  was  a  joint  maker  of  the  note  with  Green.    A 


HILARY   TBBM,   9   VICT.  633 

paymenty  therefore,  by  Green  was,  in  point  of  law,  a  pay-        1846. 
meat  by  the  defendant,  and  might  be  so  alleged  in  pleading.     b^][JJJJ^]Jx 
Possibly  the   case   might  be   different,   if  the  defendant  ^^ 

Greatueao. 

appeared  on  the  race  of  the  note  to  be  a  surety,  but  here 
be  appeared  to  be  a  principal  debtor.  [TtWa/,  C.  J. — 
On  the  lace  of  the  promissory  note  there  is  nothing  to 
sbew  that  we  have  anything  to  do  with  the  question  of 
priocipal  and  surety.]  Consequently  the  case  came  within 
the  principle  of  fFhitcomb  ¥•  Whiting  (a),  where,  with 
reference  to  a  similar  question  arising  on  the  Statute  of 
Limitations,  Lord  Mansfield  said,  **  payment  by  one  is 
payment  for  all,  the  one  acting,  virtually  as  agent  for  the 
rest*  The  cases  of  Wyatt  v.  Hodsan  (b);  Rew  v.  Pettet  (c) ; 
Bvrleifh  v.  Siott  (d) ;  and  Pease  v.  Hirgt  (&),  all  shewed 
that  a  payment  by  one  joint  contractor  was  a  payment  by 
each.  The  payment  here  being  by  a  joint  contractor, 
supported  the  plea  of  payment  by  the  defendant. 

ByleSf  Serjt,  in  support  of  the  rule.  The  promissory 
note  not  being  pmd  at  the  day  when  it  became  due,  a  right 
to  some  interest  accrued  to  the  plaintiff;  The  payment 
therefore,  of  the  principal  sum  secured  by  the  note  could 
not  be  a  payment  of  the  interest  which  thus  accrued  due ; 
and,  therefore,  could  not  sustain  the  plea  which  was  pleaded, 
both  to  the  principal  debt  and  the  damages.  The  discount 
taken  when  the  note  was  given,  and  on  which  possibly  the 
jury  acted,  could  not  properly  be  taken  into  consideration. 
For  the  purpose  of  this  question,  the  case  must  be  treated 
as  if  the  note  was  in  the  hands  of  an  indorsee  of  the  plaintiff 
for  value.  In  that  case,  the  indorsee  would  clearly  be 
entitled  to  have  the  sum  taken  for  discount  excluded  from 
the  consideration  of  the  jury.  No  doubt  the  period  for 
which  interest  could  be  claimed  was  in  the  present  instance 

(a)  2  Doug.  652.  -^(d)  8  B.  &  C.  36 ;  S.  C.  2  M. 

<^C6)  8  Bing.  309;  S.  C.  1  M.  &  &  R.  93. 

Scott,  442.  v/  (If)  10  B.  &  C.  122 ;  S.  C.  6  M. 

^^(c)  I  A.  &  E.  196;  S.  C.  3  N.  &  R.  88. 
&  M.  436. 


V. 

Oreathead. 
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1846.  short,  but  it  might  be  ten  years,  and  then  it  coald  not  be 
Beaumont  contended  that  the  plaintiff  was  not  entitled  to  some 
damages  in  the  shape  of  interest  The  law  implied  some 
damage  accruing  in  consequence  of  the  non-payment  of  the 
note  at  the  date  when  it  became  due.  This  was,  therefore, 
an  attempt  to  pay  a  sum  in  discharge  of  a  laiger  one,  which 
could  not  be  done«  On  this  ground  it  was  held  that  a  plea 
of  tender,  in  an  action  on  a  bill  of  exchange  after  the  day 
of  payment,  was  not  good ;  Hume  v.  Peploe  (a).  Then  with 
respect  to  the  payment  by  Green.  The  promissoiy  note 
given  by  the  defendant  and  the  two  sureties  in  this  case 
was,  in  point  of  law,  three  several  promissory  notes,  and 
the  defendant  was  sued  upon  this  note  as  his  several  note. 
The  payment,  consequently,  by  one  of  the  parties  thus 
severally  liable,  could  not  constitute  a  payment  by  the 
defendant  The  cases  cited  on  the  other  side  were  all 
cases  of  payments  to  take  the  claims  out  of  the  Statute  of 
Limitations.  [Maule,  J. — One  would  think  that  the  cases 
on  the  Statute  of  Limitations  were  rather  k  fordori  that 
such  a  payment  by  one  would  be  payment  by  each.  The 
question  there  is,  whether  there  has  been  an  admission  by 
you,  the  defendant,  within  six  years.  In  order  to  prove 
that  admission,  the  plaintiff  shews  that  your  co-contractor 
admitted  the  debt  by  means  of  a  payment,  and  that  is  held 
to  be  sufficient  Jf,  then,  he  is  your  agent,  to  bind  you 
against  your  will,  although  you  repudiate  the  payment,  can 
it  be  said  that  he  is  not  your  agent,  when  you  are  willing 
to  adopt  his  act  as  your  own  ?  According  to  your  argument, 
a  co-contractor  is  an  agent  for  the  other  party  to  pay  part 
of  the  debt,  and  so  to  bind  him  by  an  acknowledgment; 
but  he  is  not  an  agent  to  pay  part,  and  so  to  discbaige 
him.]  If  the  payment  had  been  made  in  the  name  of  the 
defendant,  and  had  afterwards  been  adopted  by  him,  the 
case  might  have  been  different;  but  where  the  payment 
was  made  by  Green  in  his  own  name,  the  mere  subsequent 

(a)  8  East,  168. 
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adoption  of  that  payment  by  the  defendant  would  not  make        1  B4(>. 
it  a  payment  by  him.     Thus  in  Wilson  and  Another  v.     bkIitmont 
Tttmman  and  Another  (a\  it  was  held,  that  where  A.  does  «• 

an  act  as  agent  for  B.,  without  any  communication  with  C, 
C.  cannot  afterwards,  by  adopting  that  act,  make  A.  his 
agent,  and  thereby  incur  any  liability,  or  take  any  benefit, 
under  the  act  of  A.  [CresstoeUf  J. — Suppose  there  were 
several  defendants,  and  they  pleaded  payment  separately, 
the  finding  on  one  of  those  pleas  in  favour  of  the  party 
whopleaded  it,  would  be  an  answer  to  the  action.] 

TiNDAL,  C.  J. — The  question  is,  whether  the  evidence 
supports  the  plea,  which  states,  that  after  the  accruing 
of  the  cause  of  action,  the  defendant  paid  to  the  plaintiff, 
and  the  plaintiff  then  accepted  and  received  from  the 
defendant,  divers  sums  of  money,  amounting,  to  wit,  to  all 
the  moneys  in  the  declaration  mentioned,  in  full  satis£Eiction 
and  dischaige  of  the  debt  and  damages  in  the  declaration 
mentioned.  The  jury  have  given  no  actual  damages,  and, 
therefore,  the  plaintiff  is  only  entitled  to  nominal  damages 
at  most,  for  the  detention  of  the  debt  Under  these  cir- 
cumstances we  are  called  upon  to  say,  whether  if  a  man 
receives  the  amount  of  the  actual  debt  itself,  he  could  still 
maintain  an  action  for  that  nominal  damage.  I  am  not 
aware  of  any  authority  which  shews  that  he  can  maintain 
such  an  action ;  and,  in  the  absence  of  any  authority,  I 
should  be  disinclined  to  lay  down  a  rule  that  he  could 
do  so. 

Maule,  J. — ^The  plea  in  the  present  case  is  a  plea  of 
payment  of  a  sum  of  money,  the  amount  of  which  is  not 
precisely  ascertained,  so  that  the  point  we  have  to  decide 
does  not  appear  upon  the  record,  it  arises  on  the  evidence. 
That  point  is,  whether,  after  default  on  a  simple  contract 
for  50/.,  in  respect  of  which  the  defendant  is  liable  to 

Mfl)  6  M.  &  G.  236 ;  S.  C.  6  Scott.  N.  R.  894 ;  ante,  vol.  1,  p.  513. 
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1846.       Dominal  damages,  if  the  party  accept  that  sum,  he  can  after* 

g^]^jjjj^    wards  sue  for  those  nomiDal  damages.     I  think  he  cannot 

_     «•  Those  nominal  damages,  in  fact,  are  introduced  solely  for  a 

Oreatkbad 

technical  purpose,  because  the  Statute  of  Gloucester,  (6  Ed.  1 , 
c.  1,  s.  2)  says  **  damages;"  and  are,  in  effect,  only  a  peg 
to  hang  costs  on*  The  creditor,  for  example,  says,  you  owe 
me  a  debt  of  501,  and  a  nominal  sum ;  the  debtor  thereupon 
takes  out  50Z.,  and  pays  it  to  him,  saying,  here  is  the  501 
debt,  and  the  nominal  sum.  That  nominal  sum  means,  in 
fact,  no  sum  at  all ;  it  is  not  merely  an  insignificant  sum, 
but  a  sum  which  does  not  exist,  in  point  of  quantity,  at  alL 
It  has  a  mere  fictitious  existence ;  and,  therefore,  I  say,  a 
man  may  well  receive  SOL  in  satisfaction  and  dischaiige  of 
a  debt  of  50L  and  nominal  damages.  Then  the  jury,  not 
being  bound  to  give  interest,  have  rightly  found  that  the 
50L  were  paid  and  accepted  in  satisfaction  of  the  debt  and 
damages.  With  respect  to  the  other  point,  as  to  this  being 
alleged  to  have  been  a  payment  by  the  defendant,  that 
payment  was  made  upon  a  note  which  was  joint  and  several; 
the  money  was  paid  in  dischai^e  of  each  debtor  separately, 
and  all  jointly ;  and  if  the  receiver  accepted  it  on  those 
terms,  the  proper  mode  of  stating  such  a  payment  vras  as  a 
payment  by  each. 

Cresswell,  J. — Assuming  that  the  question  is  not  upon 
the  record,  the  question  is,  whether  my  Lord  was  bound  to 
tell  the  jury  that  they  must  find  a  verdict  for  the  plaintiff 
for  a  nominal  sum.  I  think  he  was  not;  but  that  it  was 
competent  for  the  plaintiff  to  accept  50L  in  satisfiiction  of 
the  debt  and  the  nominal  damages.  It  is  true  that  the 
payment  of  a  smaller  sum  is,  in  point  of  law,  no  satisfiiction 
of  a  larger  sum ;  but  I  am  not  aware  of  any  case  in  which 
an  action  has  been  brought  for  nominal  damages  only, 
where  the  actual  debt  has  been  paid.  Poasibly  the  ques- 
tion is  upon  the  record,  for  the  plea  only  states  that  the 
defendant  paid,  and  the  plaintiff  accepted,  divers  moneys, 
amounting  to  all  the  moneys  in  the  declaration  mentioned, 
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and,  if  that  be  interpreted  as  the  principal  debt,  and  not        1S46. 
the  damages,  then  the  question  is  upon  the  record,  and  the     beaumont 
phintiff  may  remove  it  to  another  Court,     With  respect  to    _      •• 

O&EATHEaD* 

the  other  point,  I  concur  in  the  opinion  expressed  by  the 
rest  of  the  Court 

Erle,  J, — I  can  see  no  ground  for  entering  a  verdict  for 
the  plaintiff.  There  is  no  authority  that  I  am  aware  of  for 
saying  that  a  sum  of  money  may  not  be  paid  in  satisfaction 
of  a  debt  for  that  amount,  and  nominal  damages  for  its 
detention ;  and  that  if  it  be  accepted,  the  party  may  never- 
theless afterwards  sustain  an  action  for  that  damage.  It 
would  be  a  very  pernicious  rule  if  it  were  so.  Justice 
requires  that  the  payment  of  one  co-contractor  should  be 
considered  as  the  payment  of  each  of  the  contractors ;  and, 
therefore,  1  think  the  objection  as  to  the  form  of  plea  in 
that  respect  is  unfounded. 

Rule  dischai^ged. 


Lewis  r.  hono  Eensinqton.  «^^  ^  CA.j^3 

I  ALFO  URDy  Seijt,  obtained  a  rule  nisi  to  set  aside  a  **  Signea« 

warrant  of  attorney,  on  the  ground  that  the  attestation  did  delivered,  in 

not  comply  with  the  provisions  of  the  1  &  2  Vict.  c.  110,  n^^'JJX^r®^ 

&  9.    The  attestation  was  in  this  form :  **  Signed,  sealed  io»  Lmcoln*8 

and  delivered  in  the  presence  of  H.  Whitaker,  10,  Lincoln's  for  the  said 

Inn,  attorney  for  the   said  Lord   Kensington,  expressly  ton%xpr^ly" 

named  by  him,  and  attending  at  his  request,  and  I  hereby  ^^t^^^jl*™* 

subscribe  myself  to  be  the  attorney  for  him,  having  read  at  his  request* 

over  and  explained  to  him  the  nature  and  effect  of  the  subscribe 

above  warrant  of  attorney  before  the  same  was  executed  by  ^brattoni^ 

him,  and  I  hereby  subscribe  my  name  as  a  witness  to  the  ^w  ^»n>.  having 

-  ,  "^  •'  read  over  and 

due  execution  thereoC"  explained  to 

him  the  nature 

and  effect  of 

the  abo?e  warrant  of  attomeT,  before  the  same  was  executed  by  him,  and  I  hereby  subscribe  my 

name  as  a  witness  to  the  due  execution  thereof:"   Held^  a  sufficient  attestation  within  the 

pwiaons  of  the  1  &  2  Vict  c.  110,  s.  9.  ^  '  j^^h^,  J^ys 


638  CASES  ON   POINTS  OF  PaACTICE,  C.   P. 

1846.  Sir  71  JVaide^  Serjt,  shewed  cause  against  this  rale,  aod 

Leww  cited  the  following  cases ;   Poole  v-  Hobbs  {a) ;  PoUer  ▼. 

9.  Nicholson  (6) ;  ElMngton  v.  Holland  (c) ;  Everard  v.  Poppfc- 

Kensington,  ton  (d) ;  Hibbert  v.  Barton  (e) ;  Knight  v.  Hasty  (/). 

Talfourdy  Serjt.^  {Peacock  with  him,)  supported  the  nile. 
As  the  arguments  are  fiilly  noticed  in  the  judgment  of  the 
Court,  thej  are  not  given  here  at  length. 

Cur.  adv*  vuiL 

TiNDAL,  C.  J. — The  question  in  this  case  is,  whether  a 
warrant  of  attorney  executed  by  Lord  Kensington  was 
properly  attested  within  the  meaning  of  the  statute  1  &  2 
Vict,  c.  110,  s.  9. 

By  that  act  it  is  provided,  that  no  warrant  of  attorney  or 
cognovit  shall  be  of  any  force,  ^^  unless  there  shall  be  present 
some  attorney  of  one  of  the  superior  Courts  on  behalf  of 
such  person,  expressly  named  by  him,  and  attending  at  his 
request,  to  inform  him  of  the  nature  and  effect  of  such 
warrant  or  cognovit,  before  the  same  is  executed;  whidi 
attorney  shall  subscribe  his  name  as  a  witness  to  the  doe 
execution  thereof  and  thereby  declare  himself  to  be 
attorney  for  the  person  executing  the  same,  and  state  that 
he  subscribes  as  such  attorney." 

The  act,  therefore,  requires  the  attorney  so  named  to  be 
present  and  acting  on  behalf  of  the  defendant,  both  before 
and  at  the  time  of  the  execution  of  the  warrant  of  attorney, 
and  also  afterwards,  when  he  gives  authenticity  to  the 
execution,  by  signing  his  name  as  a  witness ;  and,  in  order 
to  secure  this,  the  act  directs  that  he  shall  in  the  attestation 


/'  (a)  S  DowL  113.  &  M.  322. 

(6)  8  M.  &  W.  294;  S.  C.  ,  -  («)  10  M.  k  W.  67S;  S.  C 
9  Dowl.  808.  2  Dowl.  434,  N.  S. 

(c)  9  M.  &  W.  659 ;  S.  C.  (/)  Cited  from  12  Uw  Joor. 
1  DowL  643.  N.  S.  293,  a  B.  Rep. 

W)  6  a  B.  181 J  S.  C.  1  D. 
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declare  that  he  is  the  attorney  of  the  defendant,  and  state       1^46. 
that  he  subscribes  as  such  attorney.  Lbwis 

In  the  present  case,  the  attestation  was  as  follows:  ,*'- 
'^  Signed,  sealed  and  delivered,  in  the  presence  of  H.  Ksnumoton. 
Whitaker,  10,  Lincoln's  Inn,  attorney  for  the  said  Lord 
Kensington,  expressly  named  by  him,  and  attending  at  his 
request,  and  I  hereby  subscribe  myself  to  be  the  attorney 
for  him,  having  read  over  and  explained  to  him  the  nature 
and  effect  of  the  above  warrant  of  attorney,  before  the 
same  was  executed  by  him,  and  I  hereby  subscribe  my 
name  as  a  witness  to  the  due  execution  thereof.'' 

To  this  attestation  two  objections  were  taken.  It  was 
contended,  first,  that  there  was  no  proper  subscription  of 
his  name  by  the  attesting  witness,  the  name  appearing  in 
the  middle  of  the  attestation,  and  not  at  the  end  of  it,  and 
that  it  is  uncertain  whether  the  words  subsequent  to  the 
name  H.  Whitaker  are  to  be  considered  as  the  words  of 
Whitaker  or  not. 

But  it  must  in  all  cases  be  a  matter  of  extrinsic  proof, 
whether  the  name  of  the  attesting  witness  is  in  his  hand-* 
writitig,  and,  in  the  present  case,  it  appears  that  the  name 
H.  Whitaker  was  the  proper  handwriting  of  the  witness, 
and  It  seems  to  us,  that  the  precise  place  where  the  name 
18  wntten  is  not  material,  so  long  as  it  appears  upon  the 
^  of  the  attestation  that  the  attestation  contains  an 
aasertion  that  all  has  been  done  by  the  witness  which  the 
Kt  requires;  for  the  act  does  not  require  the  witneas  to 
subscribe  his  name  at  the  foot  of  the  attestation,  but  only 
that  he  should  subscribe  his  name  as  a  witness  **  to  the  due 
execution  thereof"  Therefore  the  name  seems  to  us  not 
unaptly  to  be  placed  immediately  after  the  words  signed, 
^ed  and  delivered;  and,  as  there  is  no  other  subscribing 
witness  than  Mr.  Whitaker,  it  is  clear  that  the  concluding 
Words  *'  I  hereby  subscribe  my  name  as  a  witness  to  the 
due  execution  thereof,"  must  be  taken  to  be  the  words  of 
the  witness,  who  is  the  only  person  speaking,  and,  conse- 
quently, in  conformity  with  the  ordinary  rules  of  gram- 
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1846.       matical  construcdon,  the  preceding  words  '*1  hereby  sob- 
hEwia"    ^^^  myself  to  be  the  attorney,"  &c.,  must  ^so  be  taken 
9,  to  be  his  words*    This  objection,  therefore,  we  diink,  ought 

Kensington,  not  to  prevail. 

The  second  and  principal  objection  was,  that  the  attesta- 
tion did  not  comply  literally  with  the  act  of  Pariiament,  as 
it  was  said  that  it  neither  contained  a  declaration  by  the 
witness  that  he  was  the  attorney,  nor  a  statement  dut  he 
had  subscribed  it  as  such  attorney.  In  support  of  thb 
objection  various  cases  were  cited,  all  of  which,  however, 
may,  we  think,  be  distinguiahed  from  the  present. 

The  first  was  Poole  v.  Ilobbs  (m).  In  that  case  die  atlesta- 
tion  was  as  follows :  '^  Witness,  Geoxge  Edwards,  defendant's 
attorney,  named  by  him,  and  attending  at  his  request" 
The  attestation  in  that  case  contained  no  express  statement 
that  he  subscribed  as  the  attorney  (or  the  defendant,  nor 
anything  that  could  be  considered  as  equivalenL 

The  next  case  cited  was  Potter  ▼.  JfKchobon  {by  The 
attestation  was  as  follows :  ^^  Joseph  Bamford,  one  of  the 
attorneys  of  her  Majesty's  Court  of  Eaccheqner  of  Pleas  at 
Westminster,  attending  for  the  said  William  NichdsGm  at 
his  request,  to,  and  did  inform  him  of  the  nature  and  eflfect 
of  the  above  cognovit  before  the  execution  thereof  by  hink" 
This  attestation  was  also  defective,  as  it  did  not  state  that 
he  subscribed  as  such  attorney. 

The  next  case  cited  was  EUdngtan  v.  HoUand  (c).  Hie 
attestation  in  that  case  was  as  follows:  ^^  Signed,  sealed 
and  delivered  by  the  said  Joseph  Ankers  in  my  presence^ 
and  I  subscribe  myself  as  attorney  for  the  said  Josqph 
Ankers,  expressly  named  by  him  to  attest  his  execution  of 
these  presents."  This  attestation  was  held  insufficient  by 
Baron  AlderMoUy  because  it  did  not  contain  any  ezpiesB 
.  statement  that  he  was  the  attorney,  the  statement  that  he 
subscribed  as  the  attorney  not  amounting  to  a  declaratioa 
that  he  was  the  attorney. 

.    (fl)  8  Dowl.  113.  •^  (c)  9  M.  &  W.  659;  S.  C. 

^  (5)  8  M.  &  W.  294 ;   S.  C.      1  Dowl.  643,  N.  S. 
9  Dowl.  808. 
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The  next  ease  cited  was  Everard  and  Another  v.  Poppkton  1 846. 
and  Another  (a).  The  attestation  there  was  "  Signed,  sealed  l^Cis 
and  delivered  by  the  abovenamed  Geoige  Charles  Popple-  «• 

too,  in  the  presence  of  us,  of  whom  the  said  John  Hope  Kensington. 
Shaw  is  the  attorney  expressly  named  by  him,  and  acting 
at  his  request,  and  by  whom  the  above  written  warrant  of 
attorney  was  read  over,  and  the  nature  and  effect  thereof 
explained,  to  the  said  Geoi^  Charles  Poppleton,  before 
the  execution  thereof  by  him.  John  Hope  Shaw,  attorney, 
Leeds.  John  Richardson.*'  This  attestation  was  also  held 
defective,  as  not  containing  any  statement  that  the  witness 
subscribed  as  such  attorney. 

The  last  case,  and  the  one  most  relied  upon,  was  the 
case  of  HQibert  v.  Barton  (b).  The  attestation  in  that  case 
wag  as  icXUyNB :  ^^  Witnessed  by  me,  William  Pemberton,  as 
the  attorney  of  the  said  William  Barton,  attending  at  the 
execution  hereof  at  his  request,  and  expressly  named  by 
him.  WilUam  Pemberton,  Prescot,  Lancashire.**  The 
objection  urged,  (and  which  the  Court  appears  to  have 
acceded  to)  was,  that  the  attestation  did  not  contain  an 
express  allegation  that  the  witness  was  the  attorney 
employed  in  the  transaction,  but  only  a  statement  that 
he  witnessed  it  as  the  attorney. 

The  present  case,  however,  is,  we  think,  distinguishable 
from  all  these  cases ;  for  the  attestation  contains  first,  the 
words  "  Signed,  sealed  and  delivered,  in  the  presence  of 
H.  Whitaker,  attorney  for  the  said  Lord  Kensington, 
expressly  named  by  him,  and  attending  at  his  request." 
And  this  appears  to  us  a  sufficient  allegation  of  his  being 
the  attorney  employed  in  the  business  by  Lord  Kensington, 
and  for  this  the  case  of  Knight  v.  Hasty  {c)  is  an  express 
authority;  and  we  think,  that  the  words  immediately 
following  the  signature  "  1  hereby  subscribe  myself  to  be 
the  attorney  for  him,"  are  equivalent  to  an  allegation  that 
he  subscribes  as  such  attorney. 

^(fl)  5  Q.  B.  181  ;  S.  C.  1  D.      2  Dowl.  434,  N.  S. 
&  M.  322.  (c)  12  Law  Jour.  293,  Q.  B. 

.    (i)  10  M.  &  W.  678 ;   S.  C.      Rep. 

VOL.  in.  T  T  D.   &  U 
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We  think,  therefore,  that  in  this  case  there  has  been  a 

substantial  compliance  with  the  requisitions  of  the  statiile; 

^-  and  that  the  rule  ought  to  be  discharged ;  and  as  there  is 

Kensington,  no  justice  in  the  defendant's  complaint,  it  should  be  dis* 

charged  with  costs. 

Rule  dischaiged,  with  cosla 


t/ e^<^.C^.<M^.  Wood  v.  Ejsrey,  Executor,  &c. 

A  plea  of  ne      J|  HE  declaration  in  this  case  was  in  debt  against  the 

unqaesexe-        jn-i  ^ii.ni  t 

cQtormaj         aetenoant,  as  executor  of  the  last  will  and  testament  at 
^e  ooontiy.       ^*  Kerry,  deceased,  for  goods  sold  and  delivered  to  the 

testatrix  in  her  lifetime. 

The  defendant  pleaded  that  he,  the  defendant,  nefer 
was  executor  of  the  last  will  and  testament  of  SL  Kenj, 
deceased,  nor  ever  administered  any  of  the  goods  sad 
chattels  which  were  of  the  said  S.  Kerry,  deceased,  at  the 
time  of  her  death,  as  in  the  declaration  is  alLq^ed ;  and  of 
this  the  defendant  puts  himself  upon  the  country^  &c. 

To  this  plea  there  was  a  special  demurrer,  upon  the 
ground  that  since  it  introduced  new  matter,  it  ought  not 
to  have  concluded  to  the  countiy,  but  should  have  con- 
cluded with  a  verification.    Joinder. 

DowHnffs  Serjt.,  in  support  of  the  demurrer.  The  pka 
ill  the  present  case  improperly  concluded  to  the  coontij, 
as  it  introduced  new  matter,  in  alleging  that  he  never  was 
executor,  nor  ever  administered  any  of  the  goods  and 
chattels  which  were  of  the  deceased  [Taulalf  C  J.-^ 
Does  not  the  term  ^*  executor"  include  an  executor  de  son 
tort.]  Not  prim&  &cie.  If  the  plaintiff  sought  to  chaige 
him  in  that  character,  he  ought  to  allege  in  his  replicatioD 
that  he  had  administered.  [Mtmk,  J. — ^In  Scott  v.  fFed- 
lake  (a),  the  Court  of  Exchequer  Chamber  held  that  the 
term  executor  used  in  a  declaration,  comprehended  an 

(a)  In  the  Exch.  Ch.  in  error,  Trin.  Vac  1S4$. 
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executor  de  son  tort  as  well  as  an  executor  by  probate.]  1846. 
In  that  case  the  plea  was  ne  unques  administratrix;  but  Wood 
the  Court  only  decided  that  such  a  plea  as  the  present  need  »• 

not  necessarily  conclude  to  the  country.  If  such  a  plea  may 
conclude  with  a  yerification,  it  must  so  conclude  according 
to  the  general  rules  of  pleading.  Again,  it  involved  matter 
to  which  the  plaintiff  was  entitled  to  reply.  In  Com,  Dig. 
tit  ^Fleader^  (2D  7)  it  was  laid  down,  « to  a  plea  of  n^ 
tinques  executor^^  the  plaintiff  may  reply  that  the  defendant 
has  administered.''  If,  therefore,  the  plaintiff  sought  to 
diarge  the  defendant  as  executor  de  son  tort,  that  was 
properly  the  subject  of  the  replication.  The  defendant, 
however,  hy  his  mode  of  pleading,  had  excluded  the  plaintiff 
from  80  doing.  [THndai,  C.  J. — What  is  meant  by  that 
passage  is,  that  if  the  defendant  has  not  put  in  issue  the 
&ct  of  his  having  administered,  the  plaintiff  may  reply  it. 
ifauk,  J.-^An  executor  may  be  constituted  in  several 
Ways,  as  by  prerogative  or  diocesan  probate,  or  in  any  othex" 
manner.]  The  replication  that  the  defendant  was  executoi^ 
de  son  tort  would  be  bad,  if  he  could  be  charged  on  this 
declaration.  [Monk,  J» — ^That  would  not  necessarily  be  so, 
as  the  replication  would  then  only  narrow  the  issue.]  If 
the  defendant  pleaded  a  retainer,  the  plaintiff,  to  avoid  the 
effect  of  the  plea,  must  reply  that  the  defendant  was 
executor  de  son  sort ;  Alexander  v.  Lane  (a).  That  was 
sufficient  to  shew,  that  although  the  fact  of  the  defendant 
being  an  executor  de  son  tort  might  be  implied  so  as  to 
diaige  him  on  a  declaration  on  this  form,  it  was  necessary 
that  the  plaintiff  should  allege  the  facts  specifically.  As 
the  record  now  stood,  there  was  in  fact  no  negative  and 
affirmative,  as  there  was  a  denial  by  the  plea  of  something 
that  was  not  properly  aUeged  in  the  action ;  Wheatley  v« 
Wmams  ( J> 

ChamneUj  Serjt     The  plaintiff  would  be  at  liberty  under 

^  (a)  Yelv.  137.  ^  (ft)  1  M.  &  W.  533. 

T  T  2 
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1846.        this  form  of  declaratioD,  to  charge  the  defendant  either  a 
Wood        *^  executor  by  probate,  or  de  son  tort     In  the  note  to 
^  ^'  Oshome  v«  Rogers  {a\  the  reason  appears  to  have  been 

'^  for  he  can  only  be  charged  in  the  writ  and  declantioQ 
as  executor  generally ;  for  there  is  no  other  form,  whether 
he  be  a  rightfiil  or  a  wrongful  executor;"  citing  CmJkfi 
caUf  S  Rep.  30.     No  doubt  the  defendant,  according  to  the 
authorities,  might  conclude  with  a  verification,  but  he  miglkt 
also  conclude  to  the  country.     The  judgment  of  the  Comt 
in  Scott  V.  Wedlake  (6)  supported  this  proposition.  The  Court 
there  said,  that,  in  the  case  of  defendants  charged  as  exe- 
cutors, the  decisions  had  so  far  established  that  a  condosioD 
to  the  country  was  proper,  that  its  propriety  could  not  now 
be  questioned,  even  although  the  reason  for  the  rule  could 
not  be  discovered.  They  also  said,  that  the  plea,  in  denying 
that  the  defendant  was  executor  of  the  last  will,  or  «!• 
ministered  as  executor,  did  no  more  than  deny  what  the 
allegation  in  the  declaration,  that  the  defendant  was  executor 
of  the  last  will,  was  to  be  understood  as  importing;  and  that 
it  was  certain  that  a  declaration  chaiging  a  defendant  as 
executor  of  the  last  will,  comprehended  an  executor,  who^ 
although  not  executor  of  the  last  will,  became  liable  fay 
administering  as  such;   and,   that  consequently,  a  plea 
denying  the  administering  as  executor,  was  not  introductory 
of  new  matter.    That  case  was,  therefore,  a  clear  autboiity 
to  shew  that  the  plea  was  unobjectionable  in  condudiog 
to  the  country. 

DowUngf  Serjt,  replied. 

TiNDAL,  C.  J. — The  question  is,  whether  the  condunoo 
of  the  present  plea  to  the  country  is  wrong,  and  it  is  not 
necessary  for  us  to  decide  whether  it  might  not  coodode 
with  a  verification.  Now,  I  think  it  is  a  necessaiy  ooDcltt> 
sion,  firom  the  case  of  Scott  v.  fVedlake,  that  the  issue  nused 
by  the  plea  is  no  more  than  an  answer  to  all  that  ischaiged 

/  (a)  1  Wins.  Saund.  365,  n.  (2),  6th  ed. 
iff)  Id  the  Ezch.  Ch.  in  error,  Trin.  Vac.  1846. 


V. 

KsmftY. 


mt^ART  TBBM,   9  VICT.  645 

in  the  dedaratioD,  and,  therefore,  that  it  maj  conclude  to  1846. 
die  coantrj.  All  the  authorities  from  Coulfer^s  case  (a)  say  Wood 
tbat  the  proper  mode  of  declaring  ia  against  the  party  as 
ezecntor,  and  expound  that  term  as  including  a  rightful 
executor,  or  an  executor  de  son  tort.  The  plaintiff  then 
says  by  his  declaration,  you,  the  defendant,  are  an  executor 
by  right  or  by  wrrnig,  to  which  the  defendant,  by  his  plea 
says,  I  am  neither.  That  is  a  negative  of  the  allegation  in 
the  declaration,  and,  it  seems  to  me,  properly  concludes  to 
the  country.  At  the  same  time,  possibly,  such  a  plea  may 
ooDclade  with  a  verification,  and  offer  to  the  plaintiff  the 
choice  of  which  character  he  will  rely  on ;  but  as  this  plea 
indades  either,  I  think  it  is  right 

Maulb,  J. — I  am  of  the  same  opinion.  The  declaration 
charges  the  person  in  the  common  foim  as  executor,  and 
that,  prim&  &cie,  would  appear  to  foe  an  executor  by  pro- 
bate from  the  Ecclesiastical  Court  It  is  certainly  singular 
that  this  term  should  include  any  other  than  an  executor 
by  will;  but,  nevertheless,  it  is  undoubtedly  the  law,  that 
an  executor  de  son  tort  may  be  alleged  to  be  an  executor 
generally.  The  reason  for  this  seems  to  have  been,  that  no 
other  writ  can  be  found  in  the  register.  The  result  then  is, 
that  the  allegation  that  the  defendant  is  executor,  means  an 
executor  by  will,  or  executor  not  so  appointed,  including 
both  species.  The  allegation  comprehending  both  would 
be  proved  by  shewing  the  defendant  to  be  either,  just  in 
the  same  manner  as  you  might  shew,  against  an  adminis- 
trator, administration  to  have  been  granted  by  one  bishop 
or  another.  Then  the  plea  says,  I  have  not  been  an  executor 
in  any  way  you  charge  me ;  and,  prima  facie,  such  a  plea 
ought  to  conclude  to  the  country.  The  course  of  the 
precedents,  however,  is,  that  it  may  conclude  with  a  verifi- 
cation, and  that  it  may  do  so  is  recognised  in  Scott  v. 
Wedhke.  But  it  is  quite  another  proposition  that  it  must 
so  conclude.     Scott  v.  Wedlahe  says  only  that  it  may ;  and 

(a)  5  Rep.  30. 
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1846.  the  paradox  consists  in  this,  that  it  may  so  condode.  The 
reason  for  that  may  have  been,  that  there  was  the  distinctioa 
between  this  and  ordinary  cases,  that  in  them  no  ftesh  issue 
whatever  could  be  raised ;  bnt  in  this  the  plaintiff  may  raise 
an  issue  as  to  the  particular  species  of  the  genus,  execaUv* 
to  which  the  defendant  belongs.  The  case  of  SecU  v. 
Wedlake  (a)  seems  to  me  to  shew,  that  if  the  defendaot 
does  not  choose  to  avail  himself  of  the  advantage  of  delay, 
he  may  waive  the  necessity  for  a  replicati<»i,  and  take  issoe 
at  once. 

Cbesswell,  J. — ^It  is  a  privilege  which  the  defendant 
has  of  concluding  to  the  country  if  be  pleases. 

Leave  to  amend,  or  judgment  for  the  Defendant 

(a)  In  the  Exch.  Ch.  in  error,  Trin.  Vac.  1846. 


<f  e-  S  ^^ .  ^^^        Chapman  and  Another  r.  Sutton. 

« In  consider-  AsSUMPSIT.  The  declaration  stated,  that  at  the  time 
\ancc8  made  of  the  making  of  the  promise  of  the  defendant  as  herein- 
by  T.*^C.  and  *  **^^^  mentioned,  and  from  thence  hitherto,  the  plaintifc 

S.C.,""orby 

any  other  persons  of  whom  their  firm  mvr  from  time  to  time  oonsitt,  to  F.  we  ioiatlj  ai 
severally  hereby  jruarantee  to  the  said  T.  C.  and  S.  C.  the  repayment  of  the  said  adfance^ 
and  to  indemnify  them  against  any  loss  by  reason  of  sach  advances,  om>  liability  not  to  exceed 
the  sum  of  1000/.  This  guarantee  to  be  a  continuing  guarantee,  and  to  be  a.  security  to  tka 
said  T.  C.  and  S.  C.  to  the  extent  of  10002.  as  aforesaid,  for  the  whole  of  any  balance  whidi 
may  from  time  to  time,  or  at  any  time,  become  due  to  the  said  T-  C.  and  a.  C,  or  to  iha 
persons  for  the  time  being  constituting  the  firm  of  the  said  banking-house  :**  Htld^  that  thii 
guarantee  disclosed  a  good  consideration  for  the  promise  to  pay  past  as  well  at  future  advnces, 
the  future  advances  baring  been  made.  T.  C.  and  S.  C.  declared  upon  this  guaraotee,  aod 
alleged  that  past  advances  had  been  made,  and  that  in  consideration  of  the  advances  so  made, 
and  that  the  plaintiffs  would  from  time  to  time  make  advances  to  F«,  the  defendant  vid  oas  H. 
jointly  and  severally  guaranteed  to  the  plaintiffs  the  repayment  of  the  said  last  mcntioDcd 
advances,  that  the  said  guarantee  should  be  a  continninc  guarantee  to  the  eitent  of  lOOOC  f(V 
the  whole  of  any  balance  which  mieht  become  due  to  the  plainti&,  or  to  the  persons  for  the 
time  being  carrying  on  the  said  trade  or  business.  The  declaration  then  averred  that  advance! 
IV ere  afterwards  made  by  the  plaintifis  to  F. :  Held^  first,  that  there  was  a  variance  in  tto 
statement  of  the  consideration,  as  it  was  the  making  advances  by  the  plaintiffs,  or  any  persotf 
who  might  constitute  the  firm ;  secondly,  that  there  was  a  variance  m  the  statement  of  thf 
promise,  it  being  to  pay  what  might  bo  due  to  the  plaintiffs,  or  those  persons  who  nii|[hl 
constitute  the  firm ;  thinUy,  that  those  variances  might  be  amended  by  a  Judge  sitting  at  aifi 
prius ;  fourthly,  that  a  term  in  a  special  case  that  the  Court  should  be  at  liberty  to  aaendsOT 
part  of  the  pleadings  as  they  might  think  proper,  gave  no  additional  power  beyond  that  poncsicd 
by  a  Judge  at  nisi  prius. 
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exercised  and  carried  on  the  trade  and  business  of  bankers 
m  copartnership,  and  before  and  at  the  time  of  the  making 
of  the  said  promise  of  the  said  defendant,  the  plaintifls 
bad  advanced  to  one  G.  Fielding  divers  sums  of  money, 
amounting,  to  wit,  to  2,685iL  10».  lOd,  and  the  said  G. 
Fielding  was  then  indebted  to  the  plaintifls  in  the  amount 
thereof;  and  thereupon  heretofore,  to  wit,  on  the  7th  of 
August,  1838,  in  consideration  of  the  said  advances  so  made 
as  aforesaid,  and  that  the  plaintiffs  would  from  time  to  time 
make  advances  to  the  said  G.  Fielding,  of  moneys  in  the 
way  of  loan,  payments,  discount,  or  otherwise,  the  defendant 
aod  one  Robert  Howland  jointly  and  severally  guaranteed, 
and  then  promised  to  the  pUuntifis  aforeisaid,  the  repayment 
of  the  said  last  mentioned  advances,  and  to  indemnify  them 
against  any  loss  by  reason  of  such  advances,  provided  that 
the  liability  of  the  said  R.  Howland  and  the  defendant  was 
not  to  exceed  the  sum  of  10002. ;  and  the  defendant  and 
the  said  R.  Howland  then  also,  for  the  consideration  afore- 
said, promised   the   plaintifis    that   the  defendant's  said 
guarantee  and  promise  should  be  a  continuing  guarantee, 
and  a  security  to  the  plaintiffs  to  the  extent  of  10002.  as 
aforesaid,  for  the  whole  of  any  balance  which  might  from 
time  to  time,  or  at  any  time,  become  doe  to  the  plaintiffs, 
or  to  the  persons  for  the  time  being  carrying  on  the  said 
trade  or  business.     And  the  plaintifis  aver,  that  they,  con- 
fiding in  the  said  promise  of  the  defendant,  did  afterwards, 
to  wit,  on  the  8  th  of  August,  1838,  and  on  divers  days  and 
times  afterwards,  make  to  the  said  G.  Fielding,  at  his 
request,  divers  advances  of  moneys,  in  the  way  of  loan, 
payments,  discount,  and  otherwise,  amounting,  to  wit,  to 
10,0002. ;  and  although  the  time  for  the  repayment  of  the 
said  advances  had  elapsed  before  the  commencement  of 
this  suit,  and  although  the  said  G.  Fielding  was  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the 
Ist  of  July,  1844,  requested  by  the  plaintifis  to  pay  them 
the  same :  yet  he  hath  not  paid  the  plaintifib  the  same,  <^ 
any  part  thereof,  whereof  the  defendant  and   the  said 


1846. 


Chapman 

9ad  Another 

9. 

Sutton. 
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1846.        R.  Howland  afterwards,  to  wit,  on  the  day  and  year  last 

CnAnsI^    aforesaid,  had  Dotice ;    yet  the   defendant  and  the  said 

«nd  Another    R.  Howland  have  not,  not  hath  either  of  them,  paid  to  die 

Sutton.       plaintifls,  or  either  of  them,  the  sum  of  lOOCML,  parcel  of 

the  said  advances  so  due  and  owing  as  afinresaid,  or  anj 

part  thereof,  and  the  said  sum  of  lOOOiL  still  remains  wbxXij 

due  and  unpaid  to  the  plaintiflb.     Damages^  1,50(ML 

Plea,  non  assumpsit. 

The  parties  consented  to  the  statement,  under  the  3  fc4 
Wm.  4,  c.  42,  s.  25,  of  the  following  case,  of  which  the 
pleadings  were  agreed  to  be  considered  as  forming  pait 
For  some  time  previous  to,  and  on  and  since  the  7th  of 
August,  1838,  the  plainlifiB  carried  on  busineaa  as  baokevB 
at  Aylesbury.  For  some  time  |»evious  to  the  and  7th  of 
August,  1838,  G.  Fielding  had  been  a  custmner  of  the 
bank,  and  on  that  day,  at  the  time  the  guarantee  hereafter 
mentioned  was  given,  the  state  of  the  accounts  between  the 
said  G.  Fielding  and  the  plaintifis  was  as  follows,  vie: 

Amount  of  advances  made  to  Fielding    -    £20,507  10    5 
Amount  repaid    .....       18,821  19    7 


Making  the  balance   then  due  to  the 
plaintifis  by  Fieldbg         ...         1,685  10  10 

On  the  said  7th  of  August,  1838,  the  defendant  and 
Robert  Howland  gave  the  plaintift  a  guarantee  in  writing, 
signed  by  them  the  said  Robert  Howland  and  the  defendant, 
viz.  '^  in  consideration  of  advances  made  and  to  be  made, 
by  Messrs.  Thomas  Chapman  and  Thomas  Sands  Chapman, 
of  Aylesbury,  bankers,  or  by  any  other  persons,  of  whom 
their  firm  may  from  time  to  time  consist,  in  the  way  of 
loan,  payments,  discount  or  otherwise,  to  Geoige  Fiekiiog» 
of  Thane,  in  the  county  of  Oxford,  ironmonger,  we  jointly 
and  severally  hereby  guarantee  to  the  said  Thomas  Chap- 
man and  Thomas  Sands  Chapman,  the  repayment  of  the 
said  advances,  and  to  indemnify  them  against  any  loss  by 
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reason  of  such  advances,  our  liability  not  to  exceed  the  sum 
of  100(UL  This  guarantee  to  be  a  continuing  guarantee, 
and  to  be  a  security  to  the  said  Thomas  Chapman  and 
Thomas  Sands  Chapman,  to  the  extent  of  10002.  as  afore- 
aud,  for  the  whole  of  any  balance  which  may  from  time 
to  time,  or  at  any  thne,  become  due  to  the  said  Thomas 
Chapman  and  Thomas  Sands  Chapman,  or  to  the  persons 
for  the  time  being  constituting  the  firm  of  the  said  banking- 
house.    Dated  this  7th  of  August,  1838." 

(Signed)        ^*  Bobb&t  Howland, 

*^  Thou  AS  Sbobave  Sutton." 


1816. 


Chapman 
ind  Another 

V. 

Sutton. 


On  the  same  day,  the  plaintiffs  advanced  to  the  said 
6.  Fielding  lOOOiL  After  the  day  on  which  the  said 
guarantee  was  given,  the  plaintifls  advanced  to  the  said 
G.  fielding  various  other  sums;  of  which  there  remained 
due  to  the  plainti^  before  the  commencement  of  this  suit, 
and  still  remains,  a  balance  far  exceeding  1000/.  The 
question  for  the  opinion  of  the  Court  is,  whether  the  plain- 
6Ss  are  entitled  to  recover.  The  Court  are  to  be  at  liberty 
to  amend  any  part  of  the  pleadings,  as  they  may  think 
proper. 

Channdly  SeijU,  {WiOe$  with  him),  appeared  for  the 
plaintifls.  It  was  clear,  from  the  case  of  Kennaway  v. 
TreUavan  (a),  and  also  from  JohnsUm  and  Others  v. 
NiehoU8{b)f  that  in  order  to  constitute  a  valid  connderaticm 
it  was  not  necessary  that  it  should  be  co-extensive  with 
the  promise.  If  some  consideration  applied  in  respect  of 
which  the  promise  was  made,  that  was  enough.  Here  the 
goarantee  disclosed  the  consideration  of  future  advances, 
which  was  sufficient  to  sustain  the  promise  to  pay  past  and 
fbture  advances.  ICresswelly  J.,  referred  to  Haiffh  v. 
Brooks  (<r),  in  which  it  was  held,  that  the  giving  up  of  a 


Aa)  5  M.  &  W.  498. 
/[h)  1  C.  B.  261. 


y(e)  10  A.  &  B.  309;  S.  C. 
2  P.  &  D.  477. 
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1846.  guwitee  void  by  the  Statute  of  Frauds  fcr  waat  of  eoD- 
Q^f,^j^^  sideration,  was  sufficient  to  sustain  a  promise  to  pay  a  nim 
ud  Another  of  10,000i]  If  the  case  of  Baikes  v.  Todd  (a)  were  cited  oq 
SuiTON.  the  other  side,  it  was  clearly  distiDguishable  from  the  pressxit 
case.  The  memorandum  in  writing  diere  was  in  these  temis: 
*^  I  hereby  undertake  to  secure  to  you  the  payment  of  aay 
sums  you  have  advanced,  or  may  hereafter  advanoe,  to  Meam 
D.  &  Co.  on  their  account  with  yoo,  commencing  the  1st  of 
November,  1831,  not  exceeding  2000/."  The  decision  of  the 
Court  in  that  case  proceeded  on  the  impossibilily  of  ascer- 
taining what  was  the  consideration  for  which  the  defendant 
made  his  promise,  and,  as  the  Court  could  not  determiae 
that  the  consideration  alleged  in  the  declaration  was  proved 
by  the  language  of  the  guarantee,  it  was  held  that  the 
}ilaintiff  could  not  recover.  But  here  cleariy  a  good  ooo- 
sideration  was  disclosed  on  the  face  of  the  guarantee,  and, 
consequently,  the  promise  alleged  was  well  sustaiBed.  It 
was  true  the  plaintifis  were  not  bound  by  the  g^uarantee  to 
make  further  advances ;  but  if  they  did,  then  the  defendants 
gsarantee  was  binding  upon  him.  The  case  of  TA«  /Eift- 
mongeri  (hmpany  ▼.  BoberUon  {h)  was  an  authority  to  that 
effect  There  it  was  held,  that  although  a  particular  con- 
tract was  such  as  could  not  be  a  valid  contract  as  against 
the  corporaticm,  unless  it  were  under  seal;  yet  that  having 
been  executed  on  the  part  of  the  corporation,  and  the 
defendants  having  received  the  full  oondderation,  the  latter 
were  bound  by  the  contract,  and  the  plainti£&  were  entitled 
to  sue  thereon.  Then  a  question  would  arise,  whether 
there  was  not  a  variance  between  the  contract  allq;ed  in 
the  declaration  and  the  guarantee.  The  guarantee  staled 
the  contract  to  be  in  reqpect  of  advuices  already  made, 
and  afterwards  to  be  made,  by  the  plaintifis,  or  any  other 
persons  of  whom  their  firm  should  consist  The  latter  part 
relating  to  the  change  of  persons  was  a  contingency,  bat 

/(a)  8  A.  &  B.  846  i  S.  C.  1  P.  &  D.  138. 
^  (6)  5  M.  &  G.  131 ;  S.  C.  6  Scott  N.  R.  66. 
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which  had  never  oocurredy  as  no  diange  had  taken  place        1846. 

in  the  individiials  conatkiiting  the  plaintifls'  firm,  and,  con-     chapman 

sequeDtly,  it  was  not  necessary,  in  the  statement  of  the    >^  Another 

contract,  to  mention  the  contingency.     Then  in  the  state*      SnrroH. 

ment  of  the  promise  it  was  also  contended,  on  the  part  of 

the  defemfamt,  that  there  was  a  variance,  as  the  promise 

WIS  stated  in  the  gnarantee  to  pay  all  advances  past  and 

fbture,  and  the  promise  as  alleged  in  the  declaration  was  to 

pay  the  "  last  mentioned  advances."    These  latter  words, 

according  to  grammatical  construction,  would  only  refer 

to  future  advances.    This,  however,  was  not  at  variance, 

because  it  was  only  a  contraction,  and  not  an  extension  of 

the  defisadant'a  promise,  and  was,  therefore,  nnol^ctionable. 

]%  however,  any  donbt  existed,  it  was  a  variance  whiefa 

might  he  amended  under  3  &  4  Wm.  4,  c.  42,  or  under  the 

pover  that  was  reserved  to  the  Court  by  the  terms  of  the 

special 


Sir  T.  JFildSf  Seijt,  ( Crmnptxm  with  him),  appeared  for 
the  defendant  The  promise  of  the  defendant  to  pay  past 
and  future  advances  was  not  several,  and,  therefore,  the 
declaration  only  stating  the  promise  to  be  to  pay  future 
ad?ances,  that  was  a  variance.  Again,  there  was  a  variance 
in  the  statement  of  the  consideration.  It  appeared  by  the 
guarantee  that  the  consideration  was,  that  the  pkintifis  or 
any  other  persons  of  whom  the  firm  might  consist,  would 
make  advances  to  the  defendant  But  in  the  declaration 
it  was  alleged  to  be  advances  made  by  the  plaintiffiB  only. 
It  could  not  successfhlly  be  contended,  that  as  the  diange 
ID  the  members  of  the  form  was  a  contingency  which  had 
not  happened,  it  need  not  therefore  be  alleged  in  the 
declaration.  It  was  necessary  that  the  Court  should  see  all 
the  consideration  which,  at  the  time  of  making  the  con- 
tract, induced  the  parties  to  enter  into  it  These  variances 
were  not  amendable  under  the  statute  of  3  &  4  Wm.  4, 
c  42,  as  the  effect  of  an  amendment  would  be  to  introduce 
a  totally  different  contract  from  that  which  the  defeiulant 
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Chapman 

and  Another 

9. 
SUTXON* 


was  prepared  to  meet,  and  to  which  he  had  pleaded.  The 
power  reserved  by  the  case  to  amend  did  not  authorize  the 
Court  to  do  more  than  the  statute  empowered  them  to 
make. 


TiNDAL,  C.  J. — ^I  think  the  words  of  the  case,  antboriziDg 
the  Court  to  amend,  do  not  extend  our  power  beyond  that 
which  a  Judge  at  nisi  prius  wouki  have  under  die 
statute. 

The  rule  is,  that  the  whole  of  a  consideration  supporting 
a  promise  should  be  alleged*  Here  the  guarantee  shein 
the  consideration  of  the  defendant's  promise  to  be  the  past 
and  future  advances  made  by  the  plaintifi,  or  by  any  other 
persons  of  whom  their  firm  might  from  time  to  time  oonsiit 
The  declaration,  however,  wholly  omits  the  poesifale  change 
in  the  plaintifis'  firm.  That  is  a  material  part  of  the  con- 
nderation  on  which  the  promise  was  founded.  Thifl^  I 
think,  is  a  variance,  but  I  am  of  opinion  that  it  may  be 
amended. 


Maulb,  J. — As  there  may  be  some  doubt  upon  the  point, 
I  think  it  desirable  the  amendment  should  be  made. 


The  following  amendments  were  then  made.  The  words 
'^from  time  to  time"  were  strudk  out,  and  the  wonls  "or 
any  other  persons  of  whom  their  said  firm  might  from  tine 
to  time  consist,"  substituted.  The  words  *'  last  mentioned'' 
were  struck  out  The  words  **  carrying  on  the  said  trade  or 
business"  were  struck  out,  and  the  words  **  ctmstituting  the 
firm  of  the  said  banking-house"  introduced.  Immediatdy 
after  the  words  ^^did  afterwards,"  the  words  ^and  whibt 
they  were  and  constituted  the  said  firm,"  were  inserted. 


Sir  T.  Wildej  Seijt,  then  contended  that  the  two 
accounts  of  the  past  and  future  advances  were  so  inter- 
mingled, that  the  promise  with  reference  to  them  could 
not  be  severed  so  as  to  determine  to  how  much  of  the  past 
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and  to  how  much  of  the  future  advances,  the  promise  was        1846. 
to  be  applied.    It  was  void  as  to  the  past  advances,  and  the     chawiam 
fijture  advances  being  so  connected,  the  promise  was  void   •»<*  Another 
altogether.     The  case  of  Cooke  v.  Toombs  {a)  was  analogous      SorfOH. 
to  the  present    There  a  contract  for  lands  and  chattels  was 
eatered  into,  and  the  question  arose  whether  there  was  a 
sufficient  part  performance  to  take  the  case  out  of  the 
Statute  of  Frauds,  and  it  was  held,  that  as  there  was  not  a 
sufficient  part  performance  as  to  the  land,  the  contract  was 
void  altogether.     Baikes  v.  Todd  (£),  already  cited,  was  an 
authority  in  point     Then  as  to  the  future  advances,  as 
there  was  no  undertaking  on  the  part  of  the  plaintilBIa,  and 
there  could  be  no  binding  undertaking  on  the  part  of  the 
fiiture  members  of  the  firm,  the  future  advances  could  afford 
no  consideration  fi)r  the  promise* 

Maui^e,  J. — Suppose  the  defendant  had  said  by  the 
gaarantee,  if  you  will  advance  1000/.  to  Fielding,  I  will 
pay  both  the  old  debt,  and  that  new  advance :  can  it  be 
contended,  that  because  the  plaintiffs  did  not  bind  them- 
selves to  advance  the  money,  but  did  advance  it,  that  the 
defendant  would  not  be  liable?  The  only  distinction 
between  that  case  and  the  present  is,  that  here  the  sum  to 
be  advanced  is  indefinite.  The  case  is  different  from 
Bmhes  v.  Todd,  because  there  the  defendant  guaranteed  to 
pay  the  money,  at  all  events,  whether  fi'esh  advances  were 
made  or  not  The  plaintiff  might,  within  the  terms  of  that 
guarantee,  have  brot^ht  his  action  at  once ;  but  here  the 
plaint]&  must  have  advanced  something.  The  defendant 
mi  there,  whether  you  make  firesh  advances  or  not,  I  will 
P^y  you ;  but  this  guarantee  is  wholly  conditional  upon 
some  amount  being  advanced,  and  I  do  not  suppose  that  it 
will  now  be  argued  that  we  can  enter  into  the  question  of 
adequacy  of  the  consideration. 


(a)  2  Anstr.  420. 
^(6)  8  A.  &  E.  846 ;  S.  C.  1  P.  &  D.  138. 
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1846.  Erle,  J. — ^Advances  must  be  made,  and  there  is  in  the 

Chapmn  ^^c^^^^^^)^  ^^  avennent  that  they  were  made.  lasoe  might 

fend  Another  be  taken  on  the  compliance  with  the  consideratioiL 


V. 
SOTTON. 


TmDALy  C.  J. — ^The  question  would  then  be,  whether 
the  plaintifis  made  advances  ejusdem  generis  with  dioie 
previously  made,  and  bon&  fide  in  compliance  with  the 
guarantee? 

Per  Curiam. 

Judgment  for  the  Plaintiflbi 
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troi^Ut  Ctnit* 


IN  THE  NINTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Aston  r.  Pbkkes.     Jc  /& 9hW;:  ^^^^    1846. 

1 RESPASS  for  breaking  and  entering  a  certain  dwelling-  In  an  action 

house  and  close  of  the  plaintiff,  and  seizing  and  laying  hold  breaking  and 

of  the  plaintiff,  and  ejecting  and  expelUng  him  therefrom.  p?in'SP.,*'** 

Plea.    Payment  of  2521  into  Court.  dweiiing- 

■D     |.      .  .  .I     oooae,  and 

Replication^  damages  ultra,  upon  which  issue  was  joined,  seiiiing  and 
and  a  verdict  found  for  the  defendant  £^aintiff,^ 

the  defendant 
paid  money 

Grau  had  obtained  a  rule  nisi  to  enter  judgment  for  the  "^  9P?^'« 

,  .     .  .  J   ^Ti  ipij^  plaintiff 

plaintiff  non  obstante  veredicto,  on  the  ground  that  the  replied,  dama- 
2  let  section  of  the  3  &  4  Wm.  4,  c.  42,  which  enables  5pon  wUch 
defendants  to  pay  money  into  Court  in  personal  actions,  j^sue  was 

tr  J  J  r  '  joined,  and  a 

expressly  excepts  actions  for  assault  and  battery.  yerdict  found 

for  defendant. 
On  motion 

Whateley  and  Unthank  shewed  cause.  The  present  motion  nwi'obftiLnte 
is  founded  on  the  assumption  that  the  3  &  4  Wm.  4,  c  42,  ▼eredicto, 
18  the  only  statute  under  which  money  can  be  paid  into  plea  was  good, 
Court.    That,  however,  is  not  so.     The  24  Geo.  2,  c.  44,  i^eiiain"* 
8. 2,  enacts,  « that  it  shall  be  lawful  to  and  for  such  justice  of  ^^^'J""' 
the  peace,  at  any  time  within  one  calendar  month  after  such  officers  of  the 

excise  and 

customs,  are 
enabled  to  pay  monev  into  Court  in  actions  for  trespass  to  the  person ;  and  that  the  plea  need 
>ot  state  the  particoJar  character  which  they  fill. 
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Ks-16.       notice  given  as  aforesaid,  to  tender  amends  to  the  party 
"J^cQ^       complaining,  or  to  his  or  her  agent  or  attorney ;  and  in  caae 
V-  the  same  is  not  accepted,  to  plead  such  tender  in  bar  to  any 

action  to  be  brought  against  him  grounded  on  such  writ  or 
process,  together  with  the  plea  of  not  guilty,  and  any  other 
plea,  with  the  leave  of  the  Court ;  and,  if  upon  issue  joined 
thereon  the  jury  shall  find  the  amends  so  tendered  to  have 
been  sufficient,  then  they  shall  give  a  verdict  for  the  defend- 
ant" The  34th  section  of  the  3  &  4  Wm.  4,  c  53,  euaUei 
any  officer  of  customs  to  go  on  board  any  vessel  withm  the 
limits  of  any  ports  of  this  kingdom,  &c.,  *^  and  also  to  aearch 
any  person  or  persons  either  on  board  or  who  shall  have 
landed  from  any  vessel,  provided  such  officer  shall  have  good 
reason  to  suppose  that  such  person  or  persons  hath  or  hafe 
any  uncustomed  or  prohibited  goods  secreted  about  his,  her, 
or  their  person  or  persons."  The  38th  section  enacts,  ''that 
it  shall  and  may  be  lawful  for  any  officer  or  officers  of  custonu^ 
or  person  acting  under  the  direction  of  the  commissiooers 
of  his  Majesty's  customs,  having  a  writ  of  assistance  under 
the  seal  of  his  Majesty's  Court  of  Exchequer,  to  take  a 
constable,  headborough,  or  other  public  officer  inhabiting 
near  the  place,  and,  in  the  day  time,  to  enter  into  and 
search  any  house,  shop,  cellar,  warehouse,  room  or  other 
place,  and,  in  case  of  resistance,  to  break  open  doors,  cheats, 
trunks,  and  other  packages,  there  to  seize  and  fi:om  thence 
to  bring  any  uncustomed  or  prohibited  goods,"  &&  The 
105th  section  enables  such  officer  to  tender  amends,  and  the 
106th  section  provides,  ''  that  in  case  such  officer  or  other 
person  as  aforesaid  shall  neglect  to  tender  any  amends,  or 
shall  have  tendered  insufficient  amends  before  the  action 
brought,  it  shall  and  may  be  lawful  for  him,  by  leave  of 
the  (Jourt  where  such  action  shall  be  brought,  at  any  time 
before  the  trial  of  the  said  action,  to  pay  into  Court  such 
sum  of  money  as  he  shall  see  fit;  whereupon  such  pro- 
ceedings, orders  and  judgments  shall  be  had,  made,  and 
given  in  and  by  such  Court  as  in  other  actions  where  the 
defendant  is  allowed  to  pay  money  into  Court."  Similar 
provisions  will  be  found  in  the  8  &  9  Vict,  c  87,  a.  ISO, 
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and  in  the  statates  relating  to  the  excise^  7  &  8  Greo.  4»  c.  53,  1846. 
s.  117;  3  & 4  Win.  4,  c«  53,  a.  106.  [Farhe,  B.— The  ques- 
tion 18,  whether  in  sach  cases  the  plea  ought  not  to  state 
the  character  which  the  defendant  fills?]  It  is  submitted 
that  it  would  be  sufficient  to  pay  the  money  into  Court 
according  to  the  ferm  prescribed  by  the  rule  of  Trinity  Term, 
1  Vict  Under  the  24  Geo.  2,  c.  44,  money  was  paid  into 
Court  by  rule  of  Court;  and  in  order  to  obtain  such  rule, 
it  was  necessary  for  the  defendant  to  go  before  a  Judge  and 
satisfy  him  that  the  defendant  was  a  justice  of  the  peace, 
and  entitled  to  the  protection  of  the  act.  This  plea  would 
haye  been  good  upon  general  demurrer,  inasmuch  as  the 
above  mentioned  statutes  enable  persons  filling  a  particular 
character  to  plead  such  a  plea,  and  the  Court  would  not 
look  beyond  the  record ;  Calvert  v.  Mogg$  (a).  \F^ke,  B.-^ 
The  objection  to  the  plea  is,  that  it  is  a  good  confession 
bnt  a  bad  avoidance.]  It  is  merely  an  implied  confession, 
which  is  insufficient  to  enable  the  Court  to  give  judgment 
for  the  plaintiff  non  obstante  veredicto.  For  that  purpose 
there  must  be  an  express  confession  in  terms,  so  as  to  be 
apparent  on  the  record,  that  in  point  of  fact  a  trespass  was 
committed.  [PorAe,  B.— The  authorities  are  collected  in 
Cfi&M  V.  GwynM  (£).]  In  HobaHj  164  <c;,  it  is  said,  *'  Now 
there  is  a  great  difference  between  a  direct  confession  of 
the  party  by  a  bene  et  verum,  &c.,  and  a  nient  dedire,  or  a 
demurrer,  that  is  between  a  direct  confession  of  the  party 
against  himself  and  an  admittance  by  implication,  or  a 
verdict  finding  it,  or  the  like,  as  in  2  Hen.  7,  16.''  Where 
money  was  pud  into  Court  on  a  demand  for  unliquidated 
damages,  and  the  plaintiff  took  it  out,  it  was  held  that  he 
thereby  waived  the  irregularity,  and  could  not  aflierwards 
have  a  verdict^  unless  he  recovered  more  than  the  sum  paid 
in;  GnffUhs  r.  WiJMamsid). 

via)  to  A.  &  E.  632 ;  S.  C.  2  P.      &  Scott,  640. 

&  D.  543.  (o)  The  Commendam  case, 

Ah)  9  Bing.  644)  S.  C.  3  M.     ^(cT)  1  T.  R.  710. 

VOL.  in.  U   IT  D.   &  L. 
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1846.  Gray^  va  support  of  the  rule.     The  plea  confesGes  the 

^^2x1^^       cause  of  action,  but  does  not  avoid  it.     This  case  is  dis- 
*  tinguishable  from  Griffiths  v.  IVilUanUy  for  there  the  money 

was  paid  into  Court  by  order  of  a  Judge,  and  the  objectioD 
did  not  appear  on  the  record*  In  the  case  of  pajmeDl  of 
money  into  Court  by  justices  or  excise  officers,  the  pka 
should  state  the  character  which  they  filL  If  it  were  other- 
wise, a  fact  material  to  render  the  defence  good  would  be 
altogether  withdrawn  from  the  jury.  In  the  precedent  in 
3  Chit  Plead,  974,  %th  ed,^  of  a  plea  of  tender  of  amends 
by  a  justice  of  the  peace,  the  plea  alleges  the  fiict  of  the 
'  defendant  being  a  justice,  and  that  the  trespass  was  cooh 
mitted  by  him  in  the  execution  of  his  office.  So  in  the 
precedent  of  a  plea  of  tender  by  officers  of  the  excise  and 
customs  (a),  it  is  distinctly  alleged  that  the  defendants  were 
such  officers. 

Cur.  ado.vult 

The  judgment  of  the  Court  was  delivered  by 
Pollock,  C.  B. — In  Michaelmas  Term  last,  Mr.  Graf 
moved  for  judgment  non  obstante  veredicto,  in  an  action  of 
trespass  quare  clausum  (regit,  in  which  the  declantion 
stated  the  entry,  and  that  the  defendant  seized  and  hud 
hold  of  the  plaintiff  and  ejected  him ;  and  the  defendant 
having  paid  25/.  into  Court  by  leave  of  the  Court,  the 
plaintiff  replied  damages  to  a  laiger  amount,  on  whidi 
issue  was  joined,  and  a  verdict  found  for  the  defendant 
Mr.  Gray  insisted  that  the  plea  contained  a  confession  (is 
it  certainly  did)  and  a  bad  avoidance ;  because,  under  the 
statute  3  &  4  Wm.  4,  c.  42,  the  Coiurt  or  a  Judge  had  no 
power  to  permit  money  to  be  paid  into  Court  in  an  action 
for  assault  and  battery  as  this  is.  Mr.  Whateky  and  Mr. 
UrUhank  shewed  cause  in  the  present  Term,  and  their  aigu- 
ment  was,  that  although  the  plea  would  not  be  sanctioned 

(a)  3  Chit.  Plead.  974,  6th  ed. 
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by  the  3  &  4  Wm.  4,  c.  42 ;  yet  that  there  were  cases  in  which  1 816. 
persons  filling  a  particular  character  had  a  power  of  pleading 
in  this  form  to  actions  of  battery ;  and,  therefore,  that  the 
plea  was  not  necessarily  bad.  The  instances  were  those  of 
justices  and  excise  officers.  The  24  Geo.  2,  c.  44,  s.  4, 
enables  a  justice  (in  an  action  for  anything  done  in  the 
execution  of  his  office)  by  leave  of  the  Court  to  pay  into 
Court  such  sum  as  he  shall  think  fit,  ''whereupon  such 
[proceedings,  orders^  and  judgments  shall  be  had,  made, 
and  given  in  and  by  such  Court,  as  in  other  actions  where 
the  defendant  is  allowed  to  pay  money  into  Court."  The 
3  &  4  Wm.  4,  c.  53,  s.  106,  which  received  the  royal  assent 
fourteen  days  after  the  3  &  4  Wm.  4,  c.  42,  gives  a  similar 
power  to  excise  officers.  The  8  &  9  Vict.  c.  87,  which  was 
also  cited,  does  not  apply ;  for  it  did  not  receive  the  royal 
assent  till  the  4th  of  August,  1845,  which  must  have  been 
after  the  trial  of  this  cause.  At  the  time  of  passing  the  acts 
of  the  24  Geo.  2,  and  3  &  4  Wm.  4,  c.  53,  the  mode  of 
paying  money  into  Court  was  by  an  order,  striking  the 
amount  of  the  money  paid  out  of  the  amount  of  damages, 
and  preventing  the  plaintiff  from  recovering,  unless  he 
proved  beyoiMl  the  amount  paid  into  Court.  The  conse*^ 
quence  was,  that  the  Court  or  Judge  making  the  order  not 
only  exercised  the  discretion  as  to  allowing  the  payment, 
but  determined  whether  the  defendant  was  a  justice  or 
officer,  and  whether  he  was  acting  in  execution  of  his 
office  in  the  matter  which  was  complained  of  in  the  action* 
After  the  passing  of  the  act  of  3  &  4  Wm.  4,  c.  53,  the 
new  rules  were  made  by  the  Judges,  and  the  money  paid 
into  Court  must  no  doubt  be  paid  according  to  the  rules, 
whether  by  a  justice  or  excise  officer;  and  the  question  is, 
what  form  of  plea  is  required  by  the  new  rules  in  such 
cases.  The  rule  17,  is,  that  the  payment  shall  be  pleaded 
in  all  cases,  and  as  near  as  may  be,  in  the  form  set  out, 
mutatis  mutandis ;  which  form  is  amended  by  rule  in  Trinity 
Term,  1  Vict  If  it  had  been  intended  that  in  the  special 
cases  of  justices  and  officers  entitled  to  pay  money  into 

u  u  2 
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1810.        Court  by  different  statutes,  the  character  of  the  defendant 

^^^Q^       should  be  stated  in  the  plea,  it  is  very  reasonable  to  suppose 

_  *•  that  the  rule  would  have  provided  for  such  a  statement. 

FEaKES. 

It  has  not  done  so,  all  notice  of  the  character  of  the 
defendant  is  omitted,  and  there  are  very  strong  reasons 
why  it  should  be ;  for  the  effect  would  be  to  give  to  the 
plaintiff  the  power  of  taking  issues  on  the  fact  of  the 
defendant  being  such  justice  or  officer,  and  also  on  the  {net 
whether  he  was  acting  in  the  execution  of  his  duty,  and 
thus  transferring  to  the  jury  the  right  to  decide  those 
questions  of  fact,  which  at  the  time  of  the  passing  of  the 
24  Geo.  2,  c.  44,  and  3  &  4  Wm.  4,  c.  53,  and  the  then 
prevailing  practice  were  determinable,  and  conclusively 
determinable  by  the  Court  only  or  a  Judge,  subject  to 
appeal  to  the  Court  The  object  of  the  new  rule  was  only 
to  put  the  statement  of  payment  of  money  into  Court  on 
the  record,  and  so  save  the  defendant  the  trouble  and 
expense  of  proving  the  Judge's  order.  We  all  think  that 
the  true  construction  of  the  rule  is,  that  the  form  is  to  be 
adopted  in  all  cases  of  payment  of  money  into  Court  in 
any  action,  without  stating  the  character  of  the  defendant, 
and  that  the  provision  that  the  plea  is  to  be  ''as  near  as 
may  be"  in  that  form,  and  ''  mutatis  mutandis,"  is  only  to 
authorize  such  alteration  as  may  be  necessary,  in  order  to 
adopt  the  plea  to  the  names  of  the  parties,  to  the  form  of 
the  action  (a),  to  the  sum  paid,  and  the  like.  We  therefore 
come  to  the  conclusion  that  this  plea  is  good,  because,  for 
anything  that  appears  on  the  record,  according  to  which 
alone  we  are  to  give  judgment,  it  may  have  been  pleaded 
by  a  justice  or  officer,  entitled  by  statute  and  the  new  ruks 
together,  to  such  a  plea. 

Rule 


da)  See  Low€  v.  8t§d  and  Anoiker,  poti,  p.  663 
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1846. 

Jabies  and  Another  v.  Crane.  V^  ^/S^M^^ ^7^ 

1  HIS  case  was  referred,  by  order  of  nisi  prius,  to  a  Where  a  cause 
barrister^  who  was  to  state  a  special  case.     The  barrister  to  a  barrister 
was  attended  by  the  parties  in  October  last.     On  the  10th  ^^^^  *«», 
of  January  the  defendant  died,  and  the  special  case  was  andtheMse 
delivered  on  the  19th  of  February.  after  the  death 

of  the  defend- 
ant, the  Court 

Chilton  moved  for  a  rule  to  shew  cause  why  the  special  [j^^^S  *°  '** 
case  should  not  be  set  aside,  on  the  ground  that  it  was 
stated  after  the  death  of  the  defendant.  In  Watson  on 
Awards  (a),  it  is  laid  down,  that  the  death  of  one  of  the 
parties  to  a  reference  before  award  made  is  a  revocation  of 
the  power  of  the  arbitrator ;  and  it  is  difficult  to  distinguish 
such  a  case  in  principle  from  the  present 

Pollock,  C.  B. — There  is  no  ground  for  the  application. 
If  this  had  been  the  case  of  a  special  verdict,  and  one  of  the 
parties  had  died  before  the  verdict  was  prepared,  that  would 
have  made  no  difference.  There  is  a  manifest  distinction 
between  this  case  and  that  of  an  award,  for  here  the  referee 
is  pat  in  the  place  of  the  Judge,  to  settle  the  points  for  the 
opinion  of  the  Court. 

Parke,  B. — ^I  am  of  the  same  opinion.  It  must  be  pre- 
sumed that  the  jury  would  have  found  the  facts  stated  in 
the  special  case.  Then  the  referee  is  a  person  appointed  in 
the  place  of  the  Judge  to  settle  the  case,  and  if  he  had  not 
been  substituted,  the  Judge  might  have  proceeded  to  settle 
the  case  after  the  death  of  the  parties.  The  suit  does  not 
abate  by  the  death  of  a  party  after  verdict,  and  there  seems 
to  me  no  ground  whatever  for  setting  aside  the  special  case. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 
(a)  Page  23,  2nd  ad. 
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1846. 

^^  /S^,9?iyfK MO  ,        Lowe  ».  Steel  and  Another. 

of  "br'''"       l^EBT  for  goods  sold,  money  paid,  &c. 

where  money         The  defendants  pleaded  "as  to  the  sum  of  13Z.  5*.  9i, 

18  paid  into  . 

Court  as  to  parcel  of  the  debts  in  the  declaration  mentioned,"  paymeDt 

Sebt  onV!  ^^  ^^*^  ^"™  ^°^^  Court,  in  the  form  prescribed  by  die  rule 

*^iv  n^b*  th  ^^  Trinity  Term,  1  Vict,  alleging  "  that  they  never  were 

rule  of  Trip,  indebted  to  the  plaintiff  to  a  greater  amount  than  the  said 

is  insufficient ;  8um  of  13/.  55*  9^^.  in  respcct  of  the  causes  of  action  in  the 

Im'so  framed  introductory  part  of  this  plea  mentioned." 
•8  to  answer  There  were  other  pleas  which  went  to  the  residue  of  the 

the  damageii  ,  ^ 

as  well  as  the    debts  in  the  declaration. 

^^^  The  plaintiff  accepted  the  sum  paid  in  satisfaction  of  the 

^  debts  in  the  introductory  part  of  the  above  plea  mentioned, 
and  signed  judgment  for  the  damages  in  respect  of  the 
detention  of  that  sum.  He  joined  issue  upon  the  other 
pleas,  and  delivered  the  issues,  with  an  award  of  a  writ  of 
inquiry  "as  well  to  try,"  &c.,  "as  to  assess  the  damages 
which  the  plaintiff  hath  sustained  on  occasion  of  the 
detaining  of  the  said  sum  of  \Zh  5s.  dcL^^  &c.,  "parcel,"  &c 
A  rule  nisi  having  been  obtained  to  set  aside  the  judg- 
ment, and  to  strike  out  the  entry  made  in  the  issue  in 
relation  thereto  with  costs : — 

Cowling  shewed  cause  (a).  The  judgment  is  regular.  The 
plea  affords  no  answer  to  the  damages  which  the  plaintiff  has 
sustained  by  reason  of  the  non-payment  of  the  \ZL  5<.  9^.9 
which  is  admitted  to  be  due.     Upon  that  sum  the  plabtiff 
might  have  recovered  interest  by  way  of  damages,  and  such 
part  of  this  cause  of  action  being  unanswered,  the  proper  course 
was  to  sign  judgment  In  1  Wms.  Sound.  28,  n.  3, 6th  ed,  it  is 
said,  "  if  a  plea  begin  only  as  an  answer  to  part,  and  is  in  truth 
but  an  answer  to  part ;  or  though  in  law  it  is  an  answer  to 
the  whole,  it  is  a  discontinuance,  and  the  plaintiff  must  uot 
demur,  but  take  his  judgment  for  that  as  by  nil  dicit,  for  if 
he  demurs  or  pleads  over,  the  whole  action  is  discontinued.' 
[Pollochf  C.  B. — The  difficulty  which  I  feel  arises  finom  the 
rule  of  Court  which  has  the  force  of  an  act  of  Parliament] 

(a)  In  Trinity  Term,  IS45. 
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This  plea  does  not  parport  to  go  to  the  whole  cause  of  1846. 
action ;  and  consequently,  if  it  were  allowed3  the  plaintiff  Jjqwk 
would  be  altogether  deprived  of  interest;  for  he  could  not  »• 

Dew  assign ;  and  if  he  brought  another  action  for  interest,  and  AnotlMr. 
the  judgment  in  this  action  might  be  pleaded  in  ^bar; 
Hitchin  V.  Campbell  (a) ;  Lord  Bagot  ¥•  fViUiams  (i). 
[P^Oock,  C.  B. — In  what  way  ought  the  defendants  to  have 
pleaded?]  They  should  have  paid  the  moneyi  n  satisfaction 
of  the  debt  and  damages.  [Aldersan,  B. — You  should  have 
brought  assumpsit  and  not  debt.]  This  inconvenience 
would  follow,  that  in  case  of  a  judgment  by  default,  there 
most  be  a  writ  of  inquiry.  The  rule  of  Trinity  Term, 
1  Vict,  does  not  order  that  in  every  case  the  plea  shall 
follow  the  form  there  given,  but  directs  that  "  when  money 
is  paid  into  Court,  such  payment  shall  be  pleaded  in  all 
cases,  and  as  near  as  may  be,  in  the  following  form,  mutatis 
mutandis."  In  this  case  the  defendants  should  have  altered 
the  plea  accordingly.  Under  the  form  of  replication  pre- 
scribed by  the  rule,  the  plaintiff  has  no  alternative  but  to 
reply  that  the  defendants  owe  him  more,  or  that  he  accepts 
the  sum  paid  into  Court  in  satisfaction  of  the  debt  to  which 
it  is  pleaded.  With  respect  to  the  residue  of  his  claim,  the 
plaintiff  is  left  to  his  remedy  at  common  law.  The  plea 
should  have  been  in  a  similar  form  to  that  of  a  plea  of 
set-off,  and  should  have  answered  both  the  debt  and  the 
damages  sustained  by  reason  of  its  detention.  Before  the 
new  rule,  ^when  money  was  paid  into  Court,  it  only  went 
in  liquidation  pro  tan  to  of  the  debt  and  damages  Ktdd  v. 
Walker  (e)  decided,  that  where  a  defendant,  sued  upon  a 
security  carrying  interest,  pays  money  into  Court  sufficient 
to  cover  the  principal,  with  interest  down  to  the  commence- 
ment of  the  action,  but  not  to  the  time  of  paying  in  the 
money,  the  plaintiff  may  proceed,  and  a  jury  on  the  trial 
is  bound  to  give  him  damages  for  the  interest  accruing 
between  the  commencement  of  the  action  and  the  payment 
into  Court.      The    principle   of  that    case    is    precisely 

^^{a)  2W.  Bl.  827.  Ac)  2   B.   &   Ad.  705;    S.  C, 

(*)  5  D.  &  R.  S7 ;  S.  C.  3  B.      1  Dowl.  331. 
&  C.  235.  •^ 
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1846.        applicable  to  the  present     Blaekmare  v.  Flemyng  (a)  shews 
I^owE        ^^*^  ^°  ***  action  of  debt  the  plaintiff  is  entitled,  as  a  matter 
«•  of  law,  to  some  damages :  if  none  were  given,  he  could 

tad  Another,  not  have  costs  Under  the  statute  of  Gloucester.  [PoAid^ 
C.  B. — In  Bailey  v.  Sweeting  (i),  this  Court  held  a  similar 
plea  bad,  for  containing  that  for  want  of  which  you  coDtend 
that  this  plea  is  bad.]  The  plaintiff  only  accepts  the  monej 
in  discharge  of  that  claim  in  respect  of  which  it  is  paid  in, 
namely,  the  debt.  The  observations  of  Bohroyd,  J.,  in 
Higgins  v.  Sargent  (c),  do  not  apply  to  this  case,  but  relate 
to  the  discharge  of  a  debt  before  action  brought  In  Heimi 
V.  JEarl(d)f  Lord  Abinger^  C.  B.,  in  delivering  judgment 
says,  '^  no  doubt  costs  form  part  of  the  damages  resulting 
from  the  detention  of  the  debt,  and  if  there  is  no  answer  as 
to  those  costs,  the  plaintiff  may  sign  judgment  for  so  modL 
Though  the  damages  in  debt  are,  in  general,  considered  as 
nominal  only,  yet  the  jury  may  give  substantial  damages  if 
they  think  fit."  In  Bailey  v.  Sweeting^  the  Court  did  not 
decide  that  the  plea  was  bad,  because  the  defendant  had 
pleaded  to  the  damages;  but  because  he  admitted  that 
there  was  some  damage  to  which  he  gave  no  answer. 

Martin^  in  support  of  the  rule.  Both  at  common  law 
and  under  the  new  rules,  the  plaintiff  is  irregular  in  signing 
judgment  The  argument  on  the  other  side  proceeds  upon 
the  assumption  that  in  every  case  of  a  debt  for  goods  sold 
and  delivered,  interest  is  due.  In  Higgins  \.  Sargent 
Holroydy  J.,  says,  **  I  am  of  opinion  upon  the  principles  of 
the  common  law,  that  interest  is  not  payable  upon  a  sam 
certain  payable  at  a  given  day.  The  action  of  debt  was  the 
specific  remedy  appropriated  by  the  common  law  for  the 
recovery  of  a  sum  certain.  Now,  in  that  action  the  de- 
fendant was  summoned  to  render  the  debt,  or  shew  caoae 
why  he  should  not  do  so.  The  payment  of  the  debt  satisfied 
the  summons,  and  was  an  answer  to  the  action."  In  truth 
the  damages  are  merely  nominal,  in  order  to  enable  the 

^(a)  7  T.  R.  4i6.  ,^  2  B.  &  C  352. 

^{.b)  Ante,  vol.  U  p.  653;  S.  C.       ^rf)  8  M.  &    W.  233;  5.  C, 

12  M.  &  W.  616.  9  Dowl.  725. 
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plaintiff  to  obtain  costs  under  the  Statute  of  Gloucester.  1846. 
[Aldersony  B. — If  the  doctrine  contended  for  on  the  other  low^ 
side  be  true,  nil  debet  was  always  a  bad  plea,  because  it  '- 

did  not  cover  the  damages.]  In  an  action  of  debt  for  rent,  and  Another, 
it  is  sufficient  to  plead  that  the  rent  was  levied  by  distress; 
Cam.  Dig.  tit  "  Pleader,"*  (2  W.  47)  (2  V.  14) ;  though  the 
plaintiff  sue  as  well  in  respect  of  the  detention  of  the  debt 
as  for  the  debt  itself.  In  Wilde  v.  Clarkson  (a)  it  was 
decided,  that  a  party  sued  on  a  bond  of  indemnity  is 
entitled  to  have  satisfaction  entered  on  the  record  on 
payment  of  the  penalty  of  the  bond  and  costs  of  the  action. 
Id  that  case  Lord  Lonsdale  v.  Church  {b)  was  relied  on  as 
an  authority  to  shew,  that  in  an  action  on  a  bond,  damages 
may  be  recovered  beyond  the  amount  of  the  penalty,  but 
Lord  Kenyan  says  (c),  '^  I  cannot  accede  to  the  doctrine  in 
the  case  cited  by  the  plaintiff's  counsel ;  according  to  that, 
an  obligor  who  became  bound  in  a  penalty  of  lOOOJl,  con- 
ditioned to  indemnify  the  obligee,  may  be  called  upon 
to  pay  10,000il,  or  any  larger  sum,  however  enormous. 
Suppose  the  plaintiff  proceeds  in  this  action,  and  no 
defence  is  made  to  it,  the  judgment  would  be  for  the 
penalty  of  the  bond,  and  one  shilling  nominal  damages  for 
the  detention  of  the  debt.''  In  a  late  case  of  Branscombe 
V.  Bridges  {d),  the  Court  of  Queen*s  Bench  were  inclined 
to  think,  that  in  an  action  on  a  bond  the  plaintiff  was  not 
entitled  to  nominal  damages  for  the  detention  of  the  debt, 
and  that  in  the  case  of  Bellen  v.  Ardley  (e\  Lord  Tenterden 
was  wrong  in  allowing  such  damage.  In  Bailey  v.  Stoeetingf 
Parke,  B.,  says,  **  the  Judges  took  the  trouble  to  draw  a 
statutory  form,  which  answers  in  substance  the  demand." 
Secondly,  under  the  new  rules,  the  plaintiff  is  clearly  irre- 
gular in  signing  judgment,  for  the  rules  expressly  prescribe 
the  course  of  proceeding.  If  the  plaintiff  have  any  inde- 
pendent ground  of  action  for  damages,  a  recovery  in  this 
suit  would  be  no  bar.  In  Hitchin  v.  Campbell  (f),  and  Lord 

.  (o)  6  T.  R.  303.  (d)  Trin.  Term,  1844. 

/(6)  2  T.  R.  388.  (tf)  3  C.  &  P.  12. 

^  (c)  6  T.  R.  304.  ^  (/)  2  W.  Bl.  827. 
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1 846.        Bagot  v.  fFilUams  (a)»  the  parties  were  dearly  coocloded,  as 
the  second  action  was  for  the  same  cause  as  the  first    The 


».  observations  of  Ix)rd  Ahinger  in  Henry  v.  Earllh)^  were 

Steel 

ler.    altogether  extrajudicial. 

Cur.  adD.vttlL 


The  judgment  of  the  Court  was  now  delivered  by 

Pollock^  C.  B. — This  case  was  argued  some  time  ago, 

and  the  question  was,  whether  a  plea  in  an  action  of 

debt  was  bad,  or  rather  incomplete,  which  did  not  take 

notice  of  the  damages  claimed  in  the  declaration  bej<md 

the  debt     It  must  be  conceded  that  the  form  of  plea 

given  by  the  rules  is  not  accurate,  as  it  omits  to  notice 

these  damages  expressly.     In  an  action  of  debt,  no  doubt 

the  plea  roust  state  that  the  defendant  never  was  indebted 

to  the  plaintiff  in  a  greater  amount;  but  the  question  is, 

whether  it  must  not  also  notice    the  damages  for  the 

detention  of  the  debt.     We  think  it  must,  in  order  to 

constitute  an  answer  to  the  action,  because  it  may  happen 

that  damages  are  a  very  important  part  of  the  plaintiff's 

claim :  as  for  instance,  in  debt  on  a  mortgage  deed,  where 

the  principal  and  interest  are  to  be  paid  on  a  given  day,  the 

interest  after  that  day  can  only  be  recovered  as  damages^ 

and  that  interest  may  equal  or  even  exceed  the  debt;  and 

as  it  is  impossible  to  tell  on  the  face  of  the  record  whether 

the  damages  are  substantial  or  not,  we  think  the  plea  ought 

to  be  framed  so  as  to  include  a  payment  into  Court  on 

account  of  the  damages,  and  the  plea  should  be  varied 

accordingly,  in  order  to  adapt  it  to  the  nature  of  the  action. 

The  rule,  therefore,  in  this  case,  which  is  to  set  aside  the 

judgment  signed  for  the  damages,  should  be  dischai^ged; 

but  as  the  point  is  new,  and  the  defendants  have  been 

misled  by  the  deficiency  in  the  form  of  the  plea  given  by  the 

new  rules,  it  should  be  without  costs,  and  the  defendants 

may  amend  their  plea  on  payment  of  the  costs  of  the 

amendment  only. 

Rule  accordingly. 

(a)  5  D.  &  R.  87  i  S.  C.  3  B.  &  C.  235.  ^ 
y^(b)  8  M.  &  W.  233;  S.  C.  9  Dowl.  725.   ^ 


EASTER   TERM,    9   VICT.  667 

1846. 

Bakin  v.  Margaret  Jones.  ^^  ^  f^y^<^ 

IN  March,   1845,   the  present  action   was  commenced  Wberea 
agamst  the  defendant,  who  was  then  a  widow.     On  the  HTSk^  k"*" 
18th  of  April,  she  married  one  Davies,  and  on  the  30th  of  «»««>t»on  on 

*  a  judgment 

the  same  month  an  appearance  was  entered  for  her  accord-  obtained  in 
ing  to  the  statute.  On  the  31st  of  May,  judgment  was  commenced 
signed  against  her  by  the  name  of  Margaret  Jones,  and  J,^""^^^'^ 
thereupon  a  testatum  ca.  sa.  issued  under  which  she  was  **»«  9***"^  ^*^^ 

not  discbarffe 

taken  in  execution.    A  summons  was  taken  out  at  Chambers  her  out  of 
to  discharge  the  defendant  out  of  custody  upon  afSdavit  thought  ap. 
that  she  had  no  separate  property;  and  on  the  19th  of  P*"*****"^® 

^  r     r       ./  '  bu  no  separate 

December,  Rolfe,  B.,  made  an  order  accordingly.  property. 


a  .^^/C^.  ^A^C- 


E,  V,  Williams  had  obtained  a  rule,  calling  on  the  de- 
fendant to  shew  cause  why  the  order  of  Rolfcy  B.,  should 
not  be  rescinded,  and  why  the  sheriff  should  not  be  directed 
to  retake  the  defendant. 

Gray  shewed  cause.  If  the  judgment  had  been  against 
the  husband  and  wife,  there  could  have  been  no  doubt  that 
the  Court  would  have  discharged  the  wife.  The  rule  as 
to  execution  in  such  case  is  laid  down  in  TiddCs  Projct. 
1026  (a),  and  recognised  by  the  Court  in  Sparke$  v. 
BeU  (b).  In  an  action  against  husband  and  wife,  they  may 
both  be  taken  in  execution,  and  when  the  wife  is  taken  in 
execution,  she  shall  not  be  discharged  unless  it  appear 
that  she  has  no  separate  property  out  of  which  the  demand 
can  be  satisfied,  or  that  there  is  fraud  and  collusion  between 
the  plaintiff  and  her  husband  to  keep  her  in  prison.  That 
rule  was  acted  upon  by  Pattesan^  J.,  in  the  case  of  Hood  v. 
Matthews  (c).  There  is  no  substantial  difference  between 
the  present  case  and  that  of  a  judgment  against  husband 

•ia)9thcd.  &R.  124. 

.'(6)  S  B.  &  C.  1  ;  S.  C.  2  M.      ^  -(c)  2  Dowl.  149. 
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1846.        and  wife.     The  ground  upon  which  the  Court  interferes  is 
"5^^^        applicable  to  both,  namely,  that  the  wife  has  no  means  of 
**  acquiring  property  to  satisfy  the  judgment.     The  maniage 

of  the  defendant  did  not  abate  the  suit,  neither  could  she 
have  pleaded  her  coverture ;  King  v.  Janes  (a).  It  will, 
perhaps,  be  said,  that  as  there  is  no  judgment  against  the 
husband,  the  plaintiff  is  without  remedy;  but  it  is  com- 
petent for  him  to  make  the  husband  a  party  to  the  suit  by 
scire  facias.  In  the  case  of  Clidlk  v.  Deacon  (6),  the  Cooit 
of  Common  Pleas  considered  that  the  discharge  of  the 
wife  under  circumstances  like  the  present  was  a  matter  in 
the  discretion  of  the  Court.  In  Cooper  v.  JBunckm  (c),  the 
Court  refused  to  discharge  the  wife :  but  there  the  applica- 
tion was  not  made,  on  the  ground  that  she  had  no  separate 
property ;  but  on  the  ground  that  the  execution  against  her 
was  irregular.  Doyley  v.  White  (d)  only  decided  that  the 
sheriff  was  not  liable  to  an  action  for  false  imprisonment  for 
taking  a  married  woman  in  execution  on  a  judgment 
obtained  against  her  when  sole.  In  Moses  v.  Rickardson{e), 
the  Court  said  that  the  wife  must  be  left  to  her  writ  of 
error.  In  JEvans  v.  Chester  (f)^  the  affidavit  in  support  of 
the  wife's  discharge  did  not  state  that  she  had  no  separate 
property. 

E.  V.  Williams^  in  support  of  the  rule.  The  point  is 
entirely  new,  there  being  no  authority  to  shew  that  the 
Court  will  discharge  a  married  woman  taken  in  execution 
upon  a  judgment  obtained  in  an  action  against  her  when 
sole.  The  proceedings  are  in  every  respect  regular: 
the  judgment  is  against  the  wife  alone,  and  the  writ  of 
execution  issued  in  the  only  way  in  which  the  law  allows 
it,  namely,  against  her  alone.     It  is  conceded,  that  where 

(a)  2  Ld,  Raym.  1526  ;  S.  C.  ^d)  Cro.  Jac.  323. 

2  Stra.  811.*  -    (e)  8  B.  &  C.  421. 

(ft)  6  Moore,  128.  (/)  6  DowL  140;  S.  C.  2  M. 

.^  (c)  4  East,  521 ;  S.  C.  1  Smith,  k  W.  847. 
282. 
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the  judgment  is  against  hasband  and  wife,  and  the  execu-  1846. 
tion  issued  against  both,  the  practice  has  been  to  discharge  Banin 
the  wife  where  she  has  no  separate  property.     That  prac-  '• 

tice,  however;,  is  founded  upon  no  principle,  but  it  is  a 
stretch  of  the  authority  of  the  Court  which  it  will  be 
slow  to  extend  without  some  stringent  reason.  Until  the 
case  of  Chalk  v.  Deaccny  in  the  year  1821,  there  is  no 
decision  that  a  married  woman  could  be  discharged  by  the 
authority  of  the  Court ;  that  being  the  foundation  of  the 
practice,  it  has  by  degrees  become  established ;  but  it  can- 
not apply  to  cases  in  which  there  is  no  judgment  against 
the  husband.  The  law  says,  that  a  party  who  has  obtained 
a  judgment  against  a  married  woman,  may  have  his  writ  of 
execution  against  her;  and  it  is  difficult  to  see  why  the 
Court  should  interfere,  unless  upon  the  ground,  that  where 
the  wife  has  no  separate  property,  it  is  mere  idle  tyranny 
to  keep  her  in  prison.  In  the  present  case,  it  is  by  no 
means  clear,  that  the  plaintiff  has  a  remedy  against  the 
husband  by  scire  facias ;  for  if  the  wife  be  taken  in  execu- 
tion, that  fact  might  be  pleaded  in  bar.  He  also  cited 
Rng  V.  Jones. 

Cur.  adv.  vfdt. 

The  judgment  of  the  Court  was  after  v^ards  (a)  delivered  by 
Pollock,  C.  B. — In  this  case,  my  Brother  Rolfsy  having 
made  an  order  for  discharging  the  defendant,  a  married 
woman,  out  of  custody,  she  having  been  taken  in  execution 
on  a  ca,  sa.,  a  rule  was  obtained  on  behalf  of  the  plaintiff, 
calling  on  the  defendant  to  shew  cause  why  the  order 
should  not  be  discharged  and  why  the  sheriff  should  not 
retake  the  defendant.  The  case  was  ai^ed  last  Term, 
and  there  being  no  authority  precisely  in  point,  we  took 
time  to  consider  our  judgment  The  facts  are  very  simple. 
The  plaintiff  brought  an  action  against  the  defendant  in 
March,  1846,  when  she  was  a  widow.     In  April,  1845,  she 

(a)  In  Trinity  Term. 


JONBS. 
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1846.       married  a  second  husband,  named  Davies.    The  plaintiff 
Banin       ^^^^  ^^  notice  of  this  but  proceeded  in  the  action,  and  on 
the  3l8t  of  May,  signed  judgment  against  the  defendant  by 
her  former  name  of  Margaret  Jones,  and  on  this  judgment 
sued  out  a  ca.  sa.  against  her  alone.     It  is  admitted,  that 
the  defendant  has  no  separate  property,  and  the  qaestioa 
is,  whether  my  Brother  Rolfs,  under  these  circumstanoo^ 
did  right  in  ordering  her  to  be  discharged.    The  whole 
practice  of  dischaiging  married  women,  who  are  in  lawfiil 
custody  on  a  ca.  sa.  is  of  veiy  recent  date,  and  certainly 
appears  to  rest  on  no  principle  whatever.     The  writ  of  ca. 
sa.  is  the  right  of  the  plaintiff  as  the  result  of  his  judgment, 
and  it  is  admitted,  that  under  such  a  writ,  the  sheriff  is 
bound  to  take  the  party  against  whom  the  writ  is  directed, 
whether  she  be  under  coverture  or  not ;  he  is  bound  to  do 
so,  not  only  where  she  is  sued  with  her  husband,  but  also 
where,  as  in  this  case,  she  has  been  sued  alone  as  a  feme 
sole  and  has  married  during  the  suit ;  Doyley  v.  Widtt  (a)L 
Since,  therefore,  the  plaintiff  has  a  right  to  take  the  feme 
covert  in  execution,  and  to  detain  her  in  satis&ction  of 
his  debt,  it  would  seem  on  principle  to  follow,  that  the 
Court  cannot  interfere  to  discharge  her  out  of  custody 
unless  there  be  some  special  circumstances  requiring  the 
Court,  in  the  exercise  of  its  equitable  jurisdictioD,  to 
interfere  and  prevent  the  plaintiff  from  availing  himself  of 
his  legal  right     Certainly  in  modem  times,  the  Courts, 
when  judgment  has  been  recovered  against  a  husband  and 
wife,  and  both  have  been  taken  in  execution,  have  assumed 
the  right  of  dischaiging  the  wife  out  of  custody,  if  she 
have  no  separate  property,  on  the  ground  apparently  that 
it  is  hard  to  detain  in  custody,  a  defendant,  who  cannot 
by  law  acquire  fNroperty  wherewith  to  satisfy  the  plaintiff 
This,  it  must  be  admitted,  is  rather  making  the  law  than 
administering  it.     At  the  same  time,  the  practice  has  pre- 
vailed so  long  in  the  case  of  a  judgment  against  husband 

y(«)  Cro.  Jac.  323. 
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and  wife,  that  in  such  a  case,  we  should  probably  not  feel  1846. 
ourselves  warranted  in  deviating  from  the  ordinary  course ;  Banim 
but  in  the  case  of  a  rightful  judgment  against  a  married  ^- 

Woman  alone,  there  is  no  decided  case  authorizing  the 
Court  in  discharging  her  when  she  has  been  taken  on  a  ca. 
88.,  and  there  is  certainly  a  distinction  between  that  case 
and  the  case  of  a  judgment  against  husband  and  wife.  In 
the  former  case,  the  dischaige  of  the  wife  deprives  the 
plaintiff  of  all  possible  chance  of  recovering  his  debt; 
whereas  in  the  latter,  he  still  has  the  husband  to  whom  he 
may  resort  The  distinction  is  not  indeed  at  all  satisfac- 
toiy.  There  seems  to  be  no  more  principle  to  warrant  the 
Court  in  depriving  the  plaintiff  of  part  of  his  legal  right, 
than  in  depriving  him  of  the  whole :  still  it  may  be  said, 
that  in  one  case,  the  practical  injustice  is  less  than  in  the 
other,  and  therefore  finding  the  practice  established  in  the 
case  of  a  judgment  against  husband  and  wife,  we  might  not 
feel  justified  in  refusing  to  act,  in  the  case  of  a  joint  execu- 
tion, on  what  must  be  considered  as  the  established  prac- 
tice; yet  seeing  no  principle  to  warrant  us,  and  it  being 
admitted  that  no  case  can  be  found  in  which  a  married 
woman  has  been  discharged  when  she  has  been  the  sole 
defendant,  and  has  been  taken  on  a  ca.  sa.,  we  do  not  feel 
warranted  in  discharging  her  in  this  case,  and  so  altogether 
depriving  the  plaintiff  of  the  fruits  of  his  judgment  The 
consequence  is,  that  the  rule  discharging  my  Brother  Rolf e  a 
order,  and  directing  the  sheriff  to  retake  the  defendant 
must  be  made  abtsolute. 

Rule  absolute  (a). 


/ 


(a)  See  Thofpe  v.  Argks,  ante,  vol.  1»  p.  831. 
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1816. 


When  a  Ter- 
dict  is  taken 
at  nisi  prius 
by  consent, 
lubject  to  the 
certificate  of 
an  arbitrator, 


yf6.  /^P/MfTJ/a  Crembr  v.  Chuck. 

1  HIS  cause  came  on  for  trial  at  the  Summer  Assizes  it 
Croydon,  1845,  when  a  verdict  was  taken  for  the  plaintiff 
subject  to  the  award,  or  certificate  of  an  arbitrator,  so  dot 
the  award  were  made  or  certificate  given  before  the  fourth 
the  certificate,  daj  of  the  then  next  Michaelmas  Term,  with  power  ibr 
relates  biusk  the  arbitrator  to  enlaige  the  time  as  he  should  think  fit 
Z^^^J^^f  The  time  was  enlarged  accordingly,  and  on  die  20th  of 
therefore  March  (which  was  several  months  after  the  retum-day  of 

where  such  it-  .  i  i   •     <• 

certificate  was  the  distringas  juratores)  the  arbitrator  certified  in  mvour 

Vacation,  and  ^^  ^he  plaintiff  for  a  smaller  amount     Upon  production  of 

•ei^ral  months  ^\^  certificate,  the  associate  delivered  the  postea  to  the 

return  day  of  plaintiff's  attorney,  who  signed  final  judgment  on  the  7th 

the  distringas :      „  .       .. 
Hdd,  that  Ot  ApnL 

J^rt^mi^hl"^        A  rule  had  been  obtained,  calling  on  the  plaintiff  to  shew 

•'«"  Jvj^fin^«»*  cause  why  judgment  should  not  be  set  aside  for  irregularity, 

and  was  not  ou  the  ground  that  the  plaintiff  was  not  entitled  to  sign 

until  after  the  judgment  until  the  expiration  of  the  first  four  days  of  the 

^thl°l^JL  Term  afler  the  certificate  was  given. 


Term. 


ensmng 


Martin  and  fFUles  shewed  cause*  In  ordinary  cases  final 
judgment  may  be  signed  at  any  time  after  the  expiration  of 
four  days  from  the  retum-day  of  the  distringas;  Reg.  Gen. 
Hil.  Term,  2  Wm.  4,  r.  67 ;  Jymes  v.  Lettice  (a) ;  Maton  t. 
Clarke  (b) :  and  it  is  submitted  that  the  pracdce  is  not 
affected  by  the  circumstance  of  the  verdict  being  entered 
in  pursuance  of  an  arbitrator's  certificate.  The  object  of  a 
certificate  would  be  defeated,  unless  the  amended  verdict 
could  be  entered  on  the  record  as  if  it  had  been  the  verdict 
of  a  jury.  There  is  no  case  precisely  in  point,  but  analogy 
is  in  favour  of  the  plaintiff.  Thus  it  is  the  constant  pnc- 
tice  at  Nisi  Prius^  to  order  speedy  execution ;  although  the 


•^   (a)  8  Dowl.  202 ;  S.  C.  6  M.  &  W.  216. 
/iff)  1  Dowl.  288;  S.  G.  1  C.&  J.  411. 


EASTER  TERM,   9   VICT.  673 

defendant  may,  within  the  four  first  days  of  the  ensuing        1846. 
Term,  move  to  set  aside  the  verdict    In  Little  v.  Newton  (a),      oIbiier 

where  a  cause  and  all  matters  in  difference  were  referred       ^  ^^ 

Chuck. 

by  articles  of  agreement,  and  the  award  directed  the  costs 
of  the  cause  and  award  to  be  paid  by  the  defendant,  it  was 
held,  that  the  plaintiff  was  entitled  to  have  those  costs 
taxed,  without  waiting  for  the  period  during  which  the 
defendant  would  be  at  liberty  to  move  to  set  aside  the 
award.  Reference  is  there  made  to  Hobdell  v.  MiUer  {b\ 
in  which  the  Court  intimated  an  opinion  at  variance  with 
the  case  of  Little  v.  Newton;  but  Manning^  Serjt,  in  his 
note,  p.  979,  observes,  that  **  neither  of  those  cases  was 
founded  on  the  statute  9  &  10  Wm.  3,  c.  15,  and  where 
the  reference  is  under  the  general  authority  of  the  Court  at 
<x>mmon  law,  there  is  no  time  absolutely  fixed  for  moving 
to  set  aside  the  award,  though  it  is  usually  required  that 
the  application  be  made  within  the  statutable  period.** 
And  in  another  note,  p.  980,  he  says,  *^  it  would  be  a 
novel  objection  to  the  issuing  of  a  fieri  facias  on  a  judg-^ 
ment  that  the  twenty  years  allowed  by  10  &  11  Wm.  3^ 
c  14,  for  bringing  a  writ  of  error  upon  that  judgment, 
had  not  expired."  The  present  point  is  said  to  have  been 
decided  by  Parke,  B.,  at  Chambers. 

[AthertoTiy  amicus  curise,  mentioned  a  case  which  was 
referred  at  the  summer  assizes,  and  in  Michaelmas  Vacation, 
the  arbitrator  made  his  award.  The  plaintiff  proceeded  to 
tax  his  costs,  when  it  was  objected  that  the  taxation  was 
premature,  as  the  defendant  might,  in  the  ensuing  Hilary 
Term,  move  to  set  aside  the  award.  The  matter  came 
before  Parke,  B.,  at  Chambers,  who  said  that  the  right  to 
move  to  set  aside  the  award,  did  not  prevent  the  plaintiff 
firom  taxing  his  costs  in  the  mean  time,  and  that  he  would 
not  interfere,  unless  a  case  of  bad  faith  could  be  made  out] 

^a)  1  M.  &  G.  976;  S.  C.  2  Scott,  N.  R.  159- 
(b)  2  Scott,  N.  R.  163. 

YOJa»   IU.  XX  D.    &   L. 
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1846.  Jervisy  in  support  of  the  nile.     The  order  of  reference 

CftEMER      having  enabled  the  arbitrator  to  enlai]ge  the  period  for 
«•  delivering  his  certificate,   has  conferred  on  him  by  im- 

plication  all  the  consequences  of  that  power;  so  that 
the  verdict  is  not  in  effect  given,  until  it  is  entered  ap 
according  to  the  certificate.  Suppose  a  jury  desired  a 
view,  and  counsel  consented  to  postpone  the  cause  for  that 
purpose  until  the  next  assizes,  the  judgment  could  not  be 
entered  up  until  the  usual  period  after  the  verdict  was 
given.  Or,  suppose  the  assizes  extended  over  part  of  a 
Term,  could  the  plaintiff  sign  judgment  immediately  after 
the  verdict,  and  so  deprive  the  defendant  of  his  four  days 
to  move.  The  question  is  not  affected  by  the  return-day 
of  the  distringas ;  for  a  trial  might  be  regular,  although  it 
took  place  after  the  time  for  the  return  of  the  distringas 
had  expired ;  Cheetham  v.  Sturtevant  (a).  AUenhf  v. 
Proudlock  {b\  decided  that  an  award  made  ia  purauance  of 
an  order  of  nisi  prius  may  be  objected  to  at  any  time  before 
the  end  of  the  Term  next  after  publication.  In  liUU  v. 
Newton  (c),  Maule^  J.,  says,  *'  How  can  the  plaintiff  have  coata 
taxed  before  it  is  certain  that  he  can  sustain  the  award?* 

Pollock,  C.  B. — The  rule  must  be  discharged.  The 
question  is  simply  this,  whether  in  cases  of  this  nature,  the 
verdict  is  to  be  considered  as  delivered,  when  it  is  in  fiut 
pronounced  by  the  jury  at  nisi  prius,  but  subject  to  altera- 
tion by  the  arbitrator's  certificate ;  or,  whether  it  is  to  be 
considered  as  not  delivered  until  the  moment  when  the 
arbitrator  sends  in  his  certificate.  If  we  examine  the 
question  by  any  test  which  can  be  applied  to  it,  it  is  per- 
fectly clear  that  the  verdict  exists  firom  the  time  when  it  is 
taken  from  the  mouth  of  the  foreman  of  the  jury.  It  is 
true,  that  it  is  delivered  subject  to  future  alteration;  but 
the  alteration  when  made  relates  back  for  all  purposes 
to  the  time  when  the  verdict  was  delivered.     If  this  were 

^  (a)  12  M.  &  W.  515;    S.  C.         (c)  2  Scott,  N.  R.  159;  S.  C 
ante,  vol.  1,  p.  631.  1  M.  &  G.  976.    • 

{b)  4  Dowl.  54. 
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not  80,  and  if  the  jury  were  to  be  considered  as  giving        1846. 
their  verdict  at  some  time  subsequent  to  the  trial,  the     ^T^*^      ' 
plaintiff  might  in  the  mean  time  elect  to  be  nonsuited ;  v* 

Ohuck. 

whereas  it  is  quite  dear,  that  if  the  verdict  is  to  be  con- 
sidered as  taken  at  the  trial,  he  could  not  afterwards  say, 
''I  will  be  nonsuited  and  thus  stop  the  arbitrator  from 
giving  his  certificate/  There  is  no  test  by  which  we  can 
come  to  any  other  conclusion  than  that  in  point  of  form 
the  verdict  is  given  when  the  jury  deliver  it  at  nisi  prius, 
and  why  should  we  hold  that  it  is  not  so  in  reality  ?  There 
is  always  a  Judge  sitting  who  can  prevent  any  injury  from 
being  done,  and  besides  when  persons  enter  into  these 
anangements,  they  must  be  understood  to  do  so  with 
reference  to  that  which  is  a  reasonable  construction  of  them. 
I  therefore  think  that  the  verdict  must  be  considered  as 
delivered  when  it  is  pronounced  by  the  jury,  and  that 
what  took  place  afterwards  was  a  mere  completion  of  it. 

RoLFB^  B. — ^I  am  of  the  same  opinion,  and  for  the  same 
reasons.  When  parties  agree  that  the  jury  shall  give  their 
verdict  for  a  certain  amount,  liable  to  be  altered  generally, 
and  not  at  any  particular  distance  of  time,  and  the  arbi- 
trator says  that  the  verdict  ought  to  be  altered,  it  is  to  be 
considered  as  if  originally  given  for  the  sum  he  names. 
Suppose  the  arbitrator  had  been  of  opinion  that  the  amount 
of  damages  for  which  the  verdict  was  taken  was  the  correct 
one,  then  the  verdict  would  have  stood  as  pronounced  by 
the  jury.  li^  as  suggested,  the  construction  impose  any 
hardship  on  the  defendant^  by  depriving  him  of  his  four 
days  to  move  to  set  aside  the  certificate,  the  answer  is, 
that  the  parties  have  agreed  that  the  arbitrator  should 
certify  within  a  certain  time,  and  not  at  any  particular 
moment;  and  if  there  be  any  misconduct,  the  remedy  has 
been  pointed  out  by  my  Lord. 

Platt,  B.,  concurred. 

Rule  discharged. 
X  X  2 
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t//?,  A^  PhTflCj^A^,  O'Brien  w.  Clement. 

To  an  action  I  HE  declaration  in  this  case  contained  a  count  for  a  libel 

newspaper,  published  in  a  newspaper  called  ^^  Bell's  Life  in  London." 

cann^otpiead^  A  sutnmons  was  taken  out  at  Chambers  for  leave  to  plead 

not  guilty  to  several  matters,  namely,  first,  to  the  whole  declaration  not 

the  whole  ,  *' 

declaration,  gtiilty ;  secondly,  to  part  of  the  libel  a  justification ;  and 
a  pfea  of ^  thirdly,  to  part  of  the  libel,  a  special  plea  of  apology  and 
apology  and      ^^^^1^^  ^f  amends,  under  the  6  &  7  Vict  c.  96,  s.  2,  which 

payment  of 

money  into       cuacts,  **  that  in  an  action  for  a  libel  contained  in  any 

part,  nnder       public  newspaper  or  other  periodical  publication,  it  shall 

^  c.  96.        ^^  ^  competent  to  the  defendant  to  plead  that  such  libel  was 

inserted  in  such  newspaper  or  other  periodical  publicadon 
without  actual  malice,  and  without  gross  negligence,  and 
that  before  the  commencement  of  the  action,  or  at  the 
earliest  opportunity  afterwards,  he  inserted  in  such  news- 
paper or  other  periodical  publication  a  full  apology  for  the 
said  libel,  or,  if  the  newspaper  or  periodical  publication  in 
which  the  said  libel  appeared  should  be  ordinarily  published 
at  intervals  exceeding  one  week,  had  ofiered  to  publish  die 
said  apology  in  any  newspaper  or  periodical  publication  to 
be  selected  by  the  plaintiff  in  such  action ;  and  that  every 
such  defendant  shall  upon  filing  such  plea  be  at  liberty  to 
pay  into  Court  a  sum  of  money  by  way  of  amends  for  the 
injury  sustained  by  the  publication  of  such  libel;  and  such 
payment  into  Court  shall  be  of  the  same  effect,  and  be 
available  in  the  same  manner  and  to  the  same  extent,  and 
be  subject  to  the  same  rules  and  regulations  as  to  payment 
of  costs  and  the  form  of  pleading,  except  so  far  as  regards 
the  pleading  of  the  additional  facts  hereinbefore  required 
to  be  pleaded  by  such  defendant,  as  if  actions  for  libel  bad 
not  been  excepted  from  the  personal  actions  in  which  it  is 
lawful  to  pay  money  into  Court  under  an  act  passed  in  the 
fourth  year  of  his  late  Majesty,  intituled,  '  An  Act  for  the 
further  amendment  of  the  law,  and  the  better  advancement 
of  justice ;'  and  that  to  such  plea  to  such  action  it  shall  be 
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competent  to  the  plaintiff  to  reply  generally  denying  the  1846. 

whole  of  the  plea."     Flatty  B.,  having  made   the  order  o*Brien 
required^ 


Luih  obtained  a  rule  nisi  to  amend  the  order  of  Piatt,  B., 
and  the  rule  of  Court  drawn  up  thereon,  on  the  ground 
that  the  third  plea  could  not  be  pleaded  together  with  a 
plea  of  not  guilty. 

Jervis  and  C  Clark  shewed  cause.  The  defendant  is 
entitled  to  plead  these  pleas.  The  6  &  7  Vict.  c.  96,  is 
eumnlative,  and  gives  a  new  form  of  plea,  which,  except  for 
the  statute,  would  be  bad,  as  it  denies  malice,  and  so  in 
effect  amounts  to  not  guilty.  [Parkey  B. — A  defendant 
cannot  plead  not  guilty  atid  pay  money  into  Court  in 
respect  of  the  same  trespasses.]  In  trespass  the  act  alone  is 
r^arded,  but  in  an  action  of  libel  the  act  and  intention 
must  be  considered  together.  [Pollock,  C.  B. — Suppose  the 
defendant  should  succeed  on  the  plea  of  *^  not  guilty,"  how 
is  the  judgment  to  be  entered,  for  if  he  were  not  guilty,  he 
ought  not  to  have  paid  money  into  Court?  Parke,  B. — 
The  payment  into  Court  is  certainly  an  admission  of  a  cause 
of  action.  The  statute  extends  the  power  of  paying  money 
into  Court  to  actions  of  libel,  but  only  to  certain  special 
cases ;  and  in  order  to  make  the  plea  good,  it  must  appear 
that  the  libel  is  one  of  those  special  cases.  The  substance 
of  the  plea  is  this,  *^  I  admit  that  I  am  wrong,  but  I  pay 
iponey  into  Court,  which  I  say  is  a  satisfaction :"  but  in 
ord^  to  justify  the  defendant  in  doing  so,  he  must  shew 
that  the  libel  was  published  without  actual  malice,  and 
without  gross  negligence.  In  truth  it  is  nothing  more  than 
a  special  plea  of  payment  of  money  into  Court]  Payment 
of  money  into  Court  under  the  statute  differs  from  a  pay- 
ment into  Court  under  the  3  &  4  Wm.  4,  c.  42,  s.  21,  for 
in  those  cases  the  right  of  action  is  complete  on  proof  of 
some  act  done,  but  in  libel  the  jury  must  be  satisfied  that 
it  was  published  with  a  malicious   intention.      [Pollock^ 


V, 

Clement. 
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1846. 


0*Brien 

V. 

Clement. 
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C.  B. — That  is  not  so.  If  you  publish  of  another  that 
which  reflects  on  his  character,  it  is  a  libel,  whatever  your 
intention  may  be.  Parke,  B. — In  actions  against  jasUcea 
of  the  peace  they  may  plead  not  guilty,  and  a  tender  of 
amends ;  but  in  that  case,  if  the  plaintiff  refuse  the  soro 
offered  by  way  of  amends,  he  has  no  remedy  for  it  after- 
wards.] 


Liuh  was  not  called  upon  to  support  the  rule. 

Per  CuRiAJf  (a). — The  pleas  ought  not  to  be  allowed, 
and  the  rule  must  be  absolute,  to  amend  the  order  and  rule 
to  plead  scyeral  matters,  by  restricting  the  general  issue  to 
that  part  of  the  declaration  to  which  the  plea  of  payment 
of  money  into  Court  does  not  apply. 

Rule  absolute  accordingly. 
(a)  PoOock^  C.  B.,  Parke,  B.,  Piatt,  B. 


^c  /^'f^ir/yr/a/. 


Brown  v.  Jones  and  Others. 


1  RESPASS  for  assaulting  and  imprisoning  the  plaintiff 
Plea :  that  defendant  Jones,  in  the  Court  of  Queen's 
Bench,  by  the  consideration  and  judgment  of  the  Court, 


tn  treipass 
for  false  im- 
prisonment, 
the  defendant 
jostified  under 

aca.  sa.  issued  recovered  against  the  plaintiff  the  sum  of  150^  for  damages 

on  a  judgment         ^  ,  i*    i         i   -     •m»  •        i 

obtained  and  costs,  whercof  the  plaintiff  was  convicted,  prout  patet 

pfalntiff!  Repli.  P^^  rccordum :  that  the  other  defendants,  as  attorneys  tor 
cation,  that  the  Jones,  issued  a  non  omittas  ca.  sa.  airainst  the  plaintiff, 

judgment  was  ^^  * 

signed  on  a 

warrant  of  attorney,  and  that  the  judgment  and  ca,  sa.  were  set  aside  by  a  Judge's  order,  which  was 
afterwards  made  a  rule  of  Court ;  on  the  ground  that  the  warrant  of  attorney  was  never  delifcred 
as  a  complete  authority  to  do  or  suffer  any  of  the  acts  therein  specified,  but  as  an  escrow  to  be 
kept  by  tne  plaintiff  in  his  own  possession  till  a  certain  event  should  happen :  that  the  defeodaoC, 
by  improper  contrivance,  obtained  and  kept  possession  of  it,  without  the  plaintiff's  cooseat: 
Held,  first,  that  the  replication  was  good,  as  it  sufficiently  appeared  that  the  jndraent  ma  set 
aside,  not  on  the  ground  of  its  being  erroneous,  but  on  the  around  of  irregularity,  or  want  of 
good  faith.  Secondly,  that  it  was  not  neccssanr  to  allege  that  the  order  was  inade  a  nle  ^ 
Court  before  the  commencement  of  the  suit  Thirdly,  that  nul  tiel  reoord  was  not  the 
replication  to  such  plea. 
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directed  to  the  sheriff  of  Bristol,  by  virtue  of  which  the 
sheriff  arrested  the  plaintiff:  quse  sunt  eadem,  &c. 

Replication:   that   the  judgment  was  not  a  judgment 
signed  in  any  action,  but  under  colour  of  a  document,  pur- 
porting to  be  a  warrant  of  attorney :  that  after  the  issuing 
of  the  non  omittas  ca.  sa.,  and  before  the  commencement 
of  this  suit,  by  a  certain  order  of  Platt^  B.,  it  was  ordered 
that  the  judgment  in  the  plea  mentioned,  and  the  said  writ 
of  ca.  sa.  should  be  set  aside,  and  the  same  were  set  aside, 
which  said  order  was  afterwards,  to  wit,  on  the  9th  day  of 
October  in  the  year  aforesaid,  ordered  to  be  made,  and  the 
same  was  made,  a  rule  of  Court :  that  the  judgment  and 
ca.  sa.  were  set  aside  on  the  ground  that  the  document, 
although  purporting  to  be  a  warrant  of  attorney,  was  never 
deliTered  to  the  attorneys  as  a  complete  authority  to  them 
to  do  or  suffer  any  of  the  acts  therein  specified,  but  was 
merely  delivered  by  the  plaintiff  as  an  escrow,  to  take  effect 
ia  a  certain  event,  which  event  had  never  happened,  and 
was  to  be  kept  by  the  plaintiff  in  his  own  possession  till 
such  event  should   happen :   that  the   defendant,  by  an 
improper  contrivance,  obtained  and  kept  possession  of  it, 
without  the  consent  and  against  the  will  of  the  plaintiff: 
and  that  the  said  judgment  was  signed  under  colour  of 
the  said  document,  and  the  writ  of  ca.  ^a.  issued  on  such 
judgment,  without  the  consent  of  the  plaintiff. 

Special  demurrer,  assigning  for  causes  (amongst  others) 
that  it  appears  in  and  by  the  said  replication,  that  there 
was  no  valid  or  sufficient  ground  for  setting  aside  the  said 
judgment:  also  that  it  does  not  appear  in  or  by  the  said 
replication  that  the  said  order  for  setting  aside  the  said 
judgment  was  made  a  rule  of  Court  before  the  commence- 
ment of  the  suit. 


1846. 


Brown 

V. 

J0NF8 
and  Others. 


Pearson^  in  support  of  the  demurrer.  First,  it  appears 
on  the  face  of  the  replication  that  the  learned  Judge  had 
no  authority  to  set  aside  the  judgment  It  is  alleged  that 
the  warrant  of  attorney  was  delivered  as  an  escrow,  whereas 
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1846. 


Brown 

V. 

Jones 
and  Others. 


it  is  clear  that  it  could  not  have  been^  inasmuch  as  it  was 
kept  in  the  possession  of  the  plaintifF  himself;  CanL  Dig. 
tit  ^^  Fait^  (A  3.)  The  replication  is  inconsistent  and 
repugnant,  and  discloses  no  valid  ground  for  setting  aside 
the  judgment.  If  it  had  merely  stated  that  the  judgment 
was  set  aside  for  irregularity,  that  would  have  been  sufficient; 
but  as  it  proceeds  to  allege  the  reasons  for  setting  it  aside, 
and  they  prove  to  be  insufficient,  the  order  cannot  be  sup- 
ported. Where  an  award  is  made  in  general  terms,  the 
Court  will  not  inquire  into  the  grounds  of  the  arbitrator's 
finding ;  but  if  he  state  on  the  face  of  his  award  facts 
which  shew  that  he  has  mistaken  the  law,  the  award  will 
be  bad.  [^&&r«ait,  B. — In  Prentice  v.  Harriscn  (a),  the 
Court  held  a  similar  replication  bad,  for  not  alleging  that 
it  was  set  aside  for  irregularity ;  inasmuch  as  it  might  have 
been  set  aside  as  erroneous,  in  which  case  the  defendant 
would  not  have  been  liable.  But  in  this  case  such  a  state 
of  things  cannot  be  suj^sted,  for  the  Court  see  that  the 
ground  of  setting  it  aside  must  either  have  been  irregularity 
or  want  of  good  fisdth.  PoUock^  C.  B. — The  learned  Judge 
seems  to  have  set  aside  the  judgment  because  he  thought  it 
was  signed  against  good  faith,  and  contrary  to  the  agree- 
ment of  the  parties.]  Secondly,  the  replication  is  bad,  in 
omitting  to  state  that  the  order  for  setting  aside  the  judg- 
ment was  made  a  rule  of  Court  before  the  commencement 
of  the  suit ;  Tucker  v.  Webster  (6).  That  averment  » 
material  and  traversable,  and  was  introduced  in  Prentice  v. 
Harrison^  and  Codrinfftan  v.  Lbyd  (c).  [Alderean^  B.^ 
There  is  no  necessity  for  it :  it  is  not  like  where  you  seek 
to  bring  a  party  into  contempt  The  order  of  the  Judge 
operates  on  the  officer  of  the  Court,  not  on  the  party.] 
Thirdly,  the  plaintiff  ought  to  have  replied  nul  tiel  record. 
The  defendant  justifies  under  matter  of  record,  which,  if 
denied,  should  be  tried  by  the  record. 

(a)  1  D.  &  M.  50;  S.  C.  4  Q.      10  M.  &  W.  371. 
B.  852.    /^  /(c)  S  A.  &  E.  449 ;  S.  C.  3  N. 

/{h)  1  DowL  Q60,  N.  S. ;  S.  C.       &  P.  442. 
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Gray,  contriL  There  appears  on  the  fiftce  of  the  repli- 
cation sufficient  ground  for  setting  aside  the  judgment :  it 
had  been  clearly  obtained  against  good  faith.  In  Prentice 
y.  Harrisan  the  replication  did  not  state  any  ground,  and 
it  was  held  insufficient,  because  the  judgment  might  have 
been  erroneous  and  not  irregular.  That  cannot  apply  here, 
as  the  particular  ground  is  fully  stated;  Rankin  v.  De 
Medina  (a).  Secondly,  it  was  not  necessary  to  state  that  the 
Judge's  order  was  made  a  rule  of  Court  Under  the  1 1  Geo.  4 
&  1  Wm.  4,  c.  70,  and  I  &  2  Vict  c  45,  a  Judge  at  Cham- 
bers has  a  common  jurisdiction  over  matters  pending  in  any 
of  the  Courts.  The  order  when  made,  was  equally  valid 
and  e£PectuaI,  as  if  made  by  the  Court  If  it  were  not  so,  a 
party  might  be  detained  in  prison  during  the  whole  period 
of  Vacation.  Thirdly,  the  objection  that  the  plaintiff  ought 
to  have  replied  nul  tiel  record,  is  only  ground  of  special 
demurrer,  and  is  not  pointed  out  However,  it  is  sufficient 
to  shew  that  the  judgment  was  set  aside.  [Aldersouj  B. — 
K  the  judgment  were  set  aside  by  consent,  on  the  terms  of 
no  action  being  brought,  that  would  not  appear  on  the  issue 
of  nul  tiel  record.  PoUocky  C.  B. — There  are  certainly 
cases  in  which  the  real  question  could  not  be  tried  on  nul 
tiel  record.] 


1846. 


Baown 

V. 

Jones 
and  Others. 


Per  Cubiam. — There  must  be  judgment  for  the  plain- 
tiff (6). 


(a)  1  C.  B.  183;  S.  C.  ante,  vol.  2,  p.  813. 
{b)  Decided  in  Hilary  Term. 
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1846. 

JC  /JP^YH^^^^     Rawstone  and  Others  v.  Gandell  and  Another. 

In  an  action  CyBOAfPTON  moved  for  a  rule  to  shew  cause  whj  a 

T^ilnal^com-  pl^A  o(  release,  pleaded  puis  darrein  continuaace»  should  not 

mittee  of  a  be  set  aside.    The  plaintiffs  were  the  provisional  committee 

pany,  the  of  a  joint  stock  companj,  called  "  The  Liverpool,  Preston, 

not  set  aside  and  North  Union  .Junction  Railway,  with  Eztensicm  to 

wfi^°pui«  Blackburn,  and  Branches  to  Southport  and  Wigan,"  whicb 

darrein  con-  bad  been  registered  under  the  7  &  8  Vict.  c.  110,  and  the 

tinuance  by  ^  ° 

one  of  the  action  was  brought  against  the  defendants,  who  were 
tiie  releasor  engineers,  for  a  breach  of  contract  in  not  surveying  the 
?n*tS^conoern*  ^*°®>  *"^^  fumishing  sections  and  plans,  in  time  to  deposit 
however  small;  |be  Same  with  the  clerk  of  the  peace  for  the  county  oC 

unless  a  clear  -it/^-iMi 

case  of  fraud     Lancaster,  and  at  the  office  of  the  railway  department 

y  vv^  //7      ^^  '^®  Board  of  Trade,  on  the  30th  of  November,  1845, 

^  /      as  required  by  the  Standing  Ordere  of  Parliament    The 

writ  was  sued  out  in  January,  1846,  and,  issue  having  been 
joined,  the  cause  was  entered  for  trial  at  the  Spring  Assiies 
for  Liverpool  on  the  21st  of  March.  On  the  evening  ct  the 
20th  of  March,  the  defendants'  attorney  delivered  a  plet, 
puis  darrein  continuance,  of  a  joint  release  which  had  been 
executed  the  day  before,  by  James  Duncan  and  Cornelias 
Randall,  two  of  the  plaintifis.  It  is  submitted,  that  this  re* 
lease  was  given  in  fraud  of  the  other  plaintiflEs,  as  i^peais 
from  the  facts  disclosed  by  the  affidavits:  That  the  failure 
in  depositing  the  sections  and  plans  on  the  30th  of  November 
having  taken  place,  a  meeting  of  the  shareholders  was 
called  on  the  21st  of  Januaxy,  at  which  it  was  resolved, 
that  the  present  proceedings  should  be  instituted  against 
the  defendants,  and  that  the  resolution  was  communicated 
to  all  the  original  shareholders,  and  also  to  the  releasors ; 
it  was  then  further  resolved,  that  all  persons  holding  sbareSi 
who  were  desirous  of  giving  them  up,  should  receive  ooe 
guinea  on  account  of  the  deposit  on  each  share:  that 
Duncan,  one  of  the  parties  to  the  release,  never  took  anj 


9. 

and  Another. 
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active  part  in  the  maoagement  of  the  company,  and  had  1846. 
been  Dominated  on  the  provisional  committee  through  the  j[][^^^^^^ 
inflaence  and  instrumentality  of  the  defendants,  with  whom  *^  Othen 
he  was  on  terms  of  intimate  friendship:  that  two  hundred  Gandell 
shares  were  allotted  to  him,  on  which  he  paid  a  deposit ; 
and  of  these  one  hundred  and  fifty  had  been  presented  for 
the  return  of  the  guinea:  that  shortly  after  the  commence- 
ment of  this  suit,  Duncan  and  another  of  the  plainti£b, 
together  with  two  other  persons,  filed  a  bill  in  Chancery 
against  all  the  rest  of  the  plaintifls,  in  order  to  have  the 
accounts  of  the  company  taken  under  the  authority  of  the 
Coort,  and  to  restrain  the  present  action  at  law.  The  bill 
was  filed  by  Messrs.  Westmacott,  the  defendants'  attorneys, 
who  also  commenced  a  cross-action  against  the  company 
for  the  recovery  of  an  alleged  claim  of  the  defendants:  that 
Randall,  the  other  party  to  the  release,  had,  with  some  of 
the  other  plaintifis,  been  appointed  on  the  executive 
committee,  which  was  selected  from  the  provirional  com- 
mittee ;  but  had  never  taken  any  active  part  in  the  manage- 
ment of  the  company :  that,  in  pursuance  of  the  above- 
mentioned  resolution,  Randall  had  received  back  one 
guinea  for  every  share  which  had  been  allotted  to  him; 
and  in  February,  1846,  executed  a  deed  by  which,  in  con- 
sideration of  that  repayment,  he  did  ^  release  and  for  ever 
quit  claim  unto  the  provisional  committee  of  the  company 
all  and  all  manner  of  actions,  suits,  reckonings,  claims,  and 
demands,  both  at  law  and  in  equity,  which  he  could,  should, 
or  might  have  against  the  said  committee,  by  reason  or  on 
account  of  the  said  projected  undertaking,  or  any  trans- 
action, matter,  or  thing,  in  anywise  relating  to  the  same, 
but  subject  to  a  rateable  participation  in  any  surplus  fund.' 
Under  these  circumstances  there  is  a  sufficient  case  to 
loduce  the  Court  to  interfere.     The  question  is  of  great 

• 

importance,  for  if  this  plea  be  allowed,  any  one  member  of 
the  provisional  committee  of  a  railway  company  will  have 
It  m  his  power  at  any  time  to  extinguish  the  rights  of  the 
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Rawstone 
and  Othen 

V. 

Gandell 
and  Another. 


shareholdere  by  executing  a  release.  [Parke^  B,— We 
cannot  interfere  to  prevent  the  defendants  from  pleading 
the  release,  unless  you  make  out  a  clear  case  of  fraud.  K 
you  can  shew  that  the  parties  executing  the  release  had  do 
interest  whatever  in  the  concern,  but  were  mere  trustees 
for  the  other  plaintifis,  it  would  do ;  but  however  few  the 
shares  which  they  hold  in  the  company,  so  long  as  diej 
have  same  interest,  they  may  execute  a  release.]  In  tbe 
case  of  Phillips  v.  Chggett{a)y  Parke,  B.,  says,  "  Perhaps  it 
may  not  be  correct  to  say  (and  in  that  T  agree  with  tbe 
Solicitor  General),  that  in  all  cases  in  which  a  party  has 
an  interest  he  may  release — that  is  not  perhaps  correct— it 
is  correct  to  say,  that  if  he  has  parted  with  all  interest,  in 
that  case  he  cannot  release."  [^PoUock,  C.  6. — What  my 
brother  Parke  meant  appears  fix)m  the  next  passage,  **  One 
of  the  cases  cited  by  the  Solicitor  General  was  a  case 
where  the  partner  agreed  with  his  co-partner  that  the 
latter  should  receive  all  the  debts  due  to  the  co-partoer* 
ship,  and  pay  the  debts  of  the  co-partnership:  in  6uch 
a  case  he  has  disposed  of  his  right  to  release  the  debts, 
although  he  has  an  interest  in  the  ultimate  surplus  I 
quite  agree  that  where  a  person,  under  such  circumstances, 
executes  a  release  to  a  party  cc^nizant  of  the  situation  in 
which  he  stands,  that  is  a  case  in  which  a  Court  of  equity 
would  interfere,  and  it  is  a  case  in  which  this  Court, 
in  the  exercise  of  its  equitable  jurisdiction,  would  interfere 
to  prevent  the  defendant  from  pleading  the  release.'^ 
The  facts  shew  a  case  of  fraud,  and  that  the  release  was 
merely  colourable.  Duncan  has  parted  with  all  his  interest 
except  a  small  portion,  which  he  evidently  retains  for  the 
purpose  of  assisting  the  defendants.  Randall  has  parted 
with  all  his  interest,  and  as  the  release  is  pleaded  as  the 
joint  act  of  the  two,  the  fraud  of  one  vitiates  the  whole. 
[Pollock,  C.  6. — You  must  not  confound  fraud  with  im- 


X(«)  11  M.  &  W.  95 ;  S.  C.  a  DowL  1004.  N.  S. 
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propriety  of  conduct  It  may  be  a  very  wrong  thing  to 
execute  a  release  under  circumstances  like  the  present — 
it  may  be  an  act  which  an  honest  man  would  not  do, 
and  one  for  which  he  may  be  responsible  to  another  tri- 
bunal; but  if  there  be  the  smallest  scintilla  of  right  or  real 
interest  upon  which  the  release  may  operate  in  law,  we 
cannot  interfere.  Parkcy  B. — You  are  bound  to  shew  that 
the  release  was  a  fraud  on  the  other  plaintifis ;  that  has  not 
been  done,  and  your  remedy  is  by  bill  in  equity  against 
Duncan.] 
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Rawsitone 
and  Others 

o. 

Ganoell 

and  Another. 


RoLFE,  B.,  and  Platt,  B.,  concurred. 


Rule  refused* 


The  Attorney  Qembral  v.   Hallett.       JC-  /^X^7/r.Qy, 

The  a  TTORNEY  general  moved  on  behalf  of  An  action  of 
the  Crown,  for  a  rule  absolute,  to  remove  into  the  OflSce  of  c1«m^?^S 
Pleas  of  this  Court,  an  action  of  Hallett  v.   Vwney  which  fc*]^g  been 
had  been  commenced  in  the  Court  of  Common  Pleas,  the  Comt  of 
No  affidavit  was  produced,  but  the  Attorney  General  in-  pieas,  the 
formed  the  Court,  that  an  information  for  intrusion  had  pfeSed"that 
been    filed   airainst    Hallett  for    an   encroachment  upon  t^elocoain 
Waltham  Forest,  and  that  the  case  of  Hallett  v.  Vigne  was  of  a  forest 
an  action  for  trespasses,  alleged  to  have  been  committed  by  the  Crown, 
Vigne  in  abating  that  encroachment.     The  declaration  was  J^^^^j^J^f 
in  the  ordinary  form  of  trespass  quare  clausum  freffit,  and  *^e  Crown, 

\      y  committed 

the  defendant  pleaded  (amongst  other  pleas),  first,  that  the  the  alleged 
Chief  Justice  in  Eyre  granted  to  the  defendant  a  license  to  re^liciSon 
hunt,  &c.  in  the  Forest  of  Waltham ;  that  the  locus  in  quo  ^*  '^^^ 
was  within  the  forest,  and  that  certain  fences  set  up  by  the  the  Crown  -. 
plaintiff  interfered  with  the  defendant's  right ;   wherefore  after  notice  to 
the  defendant  entered   and    removed   the  fences.      The  {hecauae 

might  be 
i^rau)Ted  hito  this  Court  bj  rule  absolute  in  the  first  instance,  upon  the  mere  statement  of  the 
Attorney  General  (without  affidavit)  that  the  interest  of  the  Crown  came  in  question.     In  sach 
a  case  two  days'  notice  of  the  motion  is  sufficient. 
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ArroaNEY 
Genkral 

V. 

Hallbtt. 


second  plea  alleged,  that  the  locus  in  quo  was  the  soil  and 
freehold  of  her  Majesty,  and  that  the  defendant,  as  the 
servant  of  her  Majesty,  entered  and  removed  the  feoceflL 
The  fourth  plea  alleged,  that  the  locus  in  quo  was  within 
the  limits  of  the  forest  of  Waltham,  and  that  her  Majes^ 
was  seised  in  fee,  in  right  of  her  Crown,  of,  and  in  the 
forest  of  Waltham  ;  that  the  locus  in  quo  being  vrrongfiilly 
enclosed  and  fenced  in,  the  defendant,  as  the  servant  of 
her  Majesty,  entered  and  pulled  down  the  fences*  The 
replication  to  the  second  and  fourth  pleas  put  in  issue  the 
title  of  the  Crown.  The  defendant  was  under  terms  id 
pleading  issuably,  and  taking  short  notice  of  trial  tat  the 
next  assizes.  Under  these  circumstances,  the  Attorney 
General  submitted,  that  he  was  entitled  to  a  rule  abeolate 
to  remove  the  cause  into  this  Court  as  a  matter  of  right, 
without  any  terms  being  imposed,  upon  his  suggestion  on 
the  part  of  the  Crown,  that  the  interest  of  the  Crown  was 
in  issue. 

Two  days'  notice  of  the  motion  having  been  given  to  the 
plaintiff. 


MomJtagu  Chambers  and  WiUes  opposed  the  application. 
This  is  not  a  case  to  which  the  prerogative  of  the  Crown 
applies.  It  is  applicable  only  to  cases  of  ejectment  in 
respect  of  the  lands  of  the  Crown,  or  where  an  action  is 
brought  against  an  officer  of  the  Crown,  acting  in  the  exe- 
cution of  his  duty  as  a  revenue  or  excise  officer.  Here 
the  Queen's  title  or  profit  is  not  so  directly  in  issue  as  to 
warrant  the  interference  of  the  Court  The  action  is  an- 
ordinary  one  of  trespass  quare  clausum  fr^it,  between 
subject  and  subject,  and  does  not  in  any  vray  relate  to  the 
revenue  of  the  Crown.  If,  indeed,  the  effect  of  this  pro- 
ceeding would  be  to  eject  the  Crown,  no  doubt  this  Court 
would  exercise  its  equitable  jiuisdiction  (conceding  that  it 
still  remains  in  matters  of  revenue)  and  grant  an  mjunction 
to  stay  the  proceedings.  But  there  is  no  precedent  Ibr 
removing  into  this  Court  an  action  between  two  subji 
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merely  because  the  title  of  the  Crown  comes  collaterally  in 
issue.  Besides,  this  Court  has  no  peculiar  jurisdiction  over 
matters  relating  to  the  title  of  the  Crown  to  land,  though 
it  is  otherwise  with  respect  to  matters  of  revenue.  [Pollock, 
C.  B. — The  Court  can  grant  a  trial  at  bar  without  affidavit, 
upon  the  mere  statement  of  the  Attorney  General,  that  the 
Crown  is  interested.  A  motion  to  stay  proceedings  is  not 
a  prerogative  application ;  there  must  be  a  rule  to  shew 
cause,  but  a  motion  to  remove  proceedings  is  different: 
that  is  a  prerogative  application  which  the  Court  is  bound 
to  grant  upon  the  su^;estion  of  the  Attorney  General,  that 
a  question  is  raised  which  affects  the  title  or  revenue  of  the 
Crown.]  ITie  Attorney  General  v.  Kingston  (a),  is  an  au- 
thority to  shew  that  there  should  be  a  rule  to  shew  cause. 
It  is  true  that  a  two  days*  notice  was  given  of  the  intended 
application,  but  that  is  insufficient ;  it  should  have  been,  at 
least,  a  four  days'  notice.  The  very  object  of  notice,  is  to 
eoable  the  party  to  come  prepared  to  meet  the  application, 
and  it  is  submitted,  that  a  two  days'  notice  is  not  a  reason- 
able time  for  that  purpose.  [Pollock^  C.  B. — There  is 
certainly  some  question  as  to  whether  the  notice  should  be 
a  two  days'  notice  or  a  four  days'  notice.  On  referring  to 
my  Brother  Manmng'f  book  (&),  I  find  it  thus  laid  down : 
*^  The  rule  is  absolute,  in  the  first  instance,  but  four  days' 
notice  of  the  intended  application  is  given."  The  authority, 
however,  which  is  there  referred  to,  is  an  anonymous  case 
VEiAiistruther,  p.  205,  where  all  that  is  said  is  ^*  upon  notice," 
without  mentioning  any  time.  The  Queen's  Bemem- 
hrancer  certifies  to  us,  that  the  practice  is  two  days'  notice, 
that  is  one  clear  day.]  Assuming  the  notice  to  be  suffi- 
cient, the  question  is,  whether  the  prerc^ative  of  the 
Crown  applies  to  a  case  like  the  present;  and  it  is  sub- 
mitted that  there  is  no  general  prerogative  in  the  (>rown 
to  remove  a  cause  between  subject  and  subject,  whenever 
the  title  of  the  Crown  happens  to  come  incidentally  in 


1846. 


Attojlmey 
General 

9. 

Hallett. 


•^(fl)  S  M.  &  W.  163 ;  S.  C.  1  Dowl.  368,  N.  S. 
(6)  Maummy^M  Exek,  Pract.  p.  190,  2nd  ed. 
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issue.  It  would  be  a  great  hardship,  if  a  party,  who  brought 
an  action  for  breaking  and  entering  his  close,  withoat 
being  aware  that  the  defendant  claimed  any  title  or  au- 
thority from  the  Crown,  were  to  be  told,  perhaps,  at  the 
point  of  trial,  that  some  question  might  arise  affecting  the 
title  of  the  Crown,  and  that  he  must,  therefore,  commenoe 
proceedings  de  novo  in  the  Court  of  Exchequer.  [PaOocky 
C.  B. — A  plaintiff  has  a  right  to  bring  his  action  in  any 
Court  he  pleases,  but  as  soon  as  the  Crown,  in  point  of 
fact,  asserts  its  title,  and  interposes  to  make  itself  a  party  to 
the  cause,  the  case  assumes  a  different  aspect,  and  the 
Crown  has  a  right  to  have  the  cause  tried  in  the  Court  of 
Exchequer.]  In  a  case  like  the  present,  the  only  prero- 
gative of  the  Crown  is  to  have  a  trial  at  the  bar  of  the 
Court  in  which  the  action  is  depending,  and  where  the 
Attorney  General  may  watch  the  proceedings  on  the  pot 
of  the  Crown.  It  is  said,  that  the  title  of  the  Crown  is  in 
issue,  but  that  arises  from  the  defendant's  mode  of  pleading, 
which  compelled  the  plaintiff  to  traverse  the  title  as  alleged. 
[Parkej  B. — The  case  of  Lamb  v.  Gunman  (a),  is  an  au- 
thority to  shew  that  the  practice  has  been  to  remove  similar 
actions.  That  was  an  action  of  trespass,  brought  in  the 
Court  of  Queen's  Bench,  for  seizing  a  quantity  of  wine. 
The  defendant  justified,  as  servant  to  the  Duke  of  Cleve- 
land, the  taking  of  two  tuns  of  wine,  for  the  duty  of  pri- 
sage  under  a  grant  of  King  Charles  the  Second  to  the 
duke's  iather ;  and  that  cause  was  removed  into  this  Conil 
There  is  also  a  case  in  Hardres^s  Reports  (ft),  where  one 
**  Hammond  was  outlawed  at  the  suit  of  another  person,  and 
lands  in  his  possession  were  extended ;  a  third  person  that 
claimed  a  title  to  those  lands,  brought  an  action  of  trespas 
and  ejectment  for  them ;  and  pleaded  to  the  inquisition,  and 
an  injunction  was  prayed  for  the  King  to  stay  proceedings 
at  law,  and  it  was  denied,  because  although  a  person  out- 
lawed cannot  after  extent  prevent  or  avoid  the  King's  dtle 
by  any  alienation,  as  appears  by  the  11  Hen.  7,  yet  the 


(d)  Parker,  143. 


(6)  FMge  176. 
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outlawry  gives  no  such  privilege  to  the  possession  of  a 
disseisor,  but  that  the  disseisee  may  enter  and  bring  his 
ejectment ;  for  by  the  outlawry  the  King  has  a  title  only  to 
the  profits,  and  no  interest  in  the  land.  But  it  was  or- 
dered^  that  the  plea  to  the  inquisition  should  be  tried  first, 
and  that  the  ejectment  should  be  brought  in  this  Court, 
because  the  King's  revenue  was  concerned."]  In  those 
casesy  questions  were  raised  directly  affecting  the  King's 
revenue.  In  Lamb  v.  Gunman,  the  defendant  was  a 
revenue  oflScer,  and  the  action  was  brought  against  him 
for  seizing  certain  wines  for  duties  due  to  the  Crown,  con- 
sequently the  title  of  the  Crown  to  the  wine  came  directly 
in  issue.  In  HammonJCs  case  (a),  there  had  been  judgment 
of  outlawry,  and  it  having  been  found,  by  inquest  taken 
thereon,  that  certain  lands  belonged  to  the  outlaw,  a  third 
party,  who  claimed  title  to  the  lands,  came  in  and  traversed 
the  inquisition ;  so  that  in  that  case  also,  the  traverse  and 
result  of  the  trial  directly  affected  the  interest  of  the  Crown. 
In  the  present  case  it  is  otherwise,  for  a  verdict  and  judg- 
ment for  the  plaintiff  would  not  bind  the  Crown,  who 
might,  nevertheless,  try  its  title  in  another  proceeding. 
{Aldersan,  B. — That  is  the  question.  The  proceeding  here 
is  in  the  nature  of  an  injunction.  Lord  Chief  Baron  Eyre 
treats  it  as  a  proceeding  in  equity.]  In  the  case  of  an 
ejectment  it  is  so,  because  that  action  cannot  be  maintained 
in  respect  of  land  in  possession  of  the  Crown ;  but  in  the 
absence  of  authority  the  Court  will  not  extend  the  prero- 
gative to  a  case  like  the  present,  where  the  real  question  is 
not  whether  the  locus  in  quo  is  the  soil  and  freehold  of  the 
Crown,  but  whether  the  limits  of  the  forest  extend  over  the 
land  where  the  fences  were  placed.  [AJdersoTiy  B. — The 
issue  on  the  fourth  plea  directly  brings  in  question  the  title 
of  the  Crown.  If  there  be  any  one  issue  upon  which  the 
Crown  may  interpose,  that  is  enough  to  warrant  an 
application  to  have  the  cause  tried  in  this  Court]  The 
defendant  does  not  justify  as  an  officer  or  servant  of  the 

(a)  Hardr.  176. 
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Crown,  but  merely  as  a  party  actuig  under  a  forest  lioenae. 
The  title  of  the  Crown  to  the  forest  is  admitted  by  the 
pleadii^  and  the  only  question  is  whether  the  locus  in 
quo  is  within  the  bounds  of  the  forest.  In  the  case  of 
Cawthome  y.  Cany^bell  (a),  Chief  Baron  Hyre  states  the 
prerogative  to  exist  "  where  the  matter  of  suits  in  another 
Court  touches  the  profit  of  the  King,"  and  he  says  that 
'^  then,  upon  the  prayer  of  the  Attorney  General^  the  actioa 
is  to  be  removed;"  and  the  case  of  Bishop  v«  Wa3nMr{b\ 
which  has  been  cited  and  relied  upQ%  fioom  the  particular 
circumstances  of  this  suit,  as  a  case  in  point  against  tbs 
application,  proves  the  general  principle  contended  for; 
for  the  Court  agreed  there  that  had  d&e  fine  immediately, 
concerned  the  King's  revenue,  the  action  should  have  been 
removed.  In  the  case  of  Lamb  v.  Gunman  (c),  the  action  was 
removed*  That  was  an  action  between  the  Duke  of  Cleve* 
land*s  bailifi^  and  some  other  persons  of  the  town  of  By^ 
upon  a  demand  of  prisage  of  wine,  and  there  was  an  issue 
joined  upon  this  question,  whether  the  town  of  Rye  were 
entitled  by  charter  to  be  exempted  from  this  claim  of  pri- 
sage. The  KiQg  had  a  reversicmary  interest  in  the  prisi^, 
because  it  was  granted  to  the  Duke  of  Cleveland  in  tail,  and 
in  respect  of  this  interest  it  was  hdd  that  the  King  had  a 
right  to  desire  that  that  cause  might  be  removed  into  the 
Court  of  Exchequer,  and  the  case  was  accordingly  removed, 
[Parket  B. — ^It  seems  to  me  impossible  to  distinguish  that 
case  from  the  present.]  There,  the  question  being  in 
respect  of  a  right  to  prisage  of  wine,  vras  one  which  directly 
and  immediately  affected  the  King's  revenue.  [Pinrke,  B»-^ 
Surely  a  question  as  to  whether  particular  land  is  within 
the  forest  of  Waltham  is  a  question  touching  the  Queen's 
profit.  As  regards  revenue  it  is  of  great  importance  whether 
the  forest  extends  over  one  acre  or  three  thousand,  equally 
as  much  as  the  question  whether  the  rig^  to  prisi^  of 
wine,  which  extended  over  the  greater  part  of  the  kingdonip 
extended  to  Rye  also,]  The  distinction  'm,  that  the  prisi^ 
of  wine  is  purely  a  matter  of  sevenue,  and  in  no  way  re- 
(a)  1  Anst  205,  Q.  (6)  Hardr.  193.  (c)  Pinker,  143. 
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hting  to  land.  Besides,*  in  that  case  the  defendant  jastified 
under  a  person  who  was  entitled  to  prisage  at  the  time : 
here  the  defendant  justifies  without  any  authority  at  all. 
[Aldersonj  B. — Lord  Coke,  in  the  Fourth  Instkuie,  o.  1 1> 
pi  112,  speaking  of  the  profit  of  the  Kinj^  says,  ^  This 
profit  is  either  immediate  or  mediate:  immediate  as  of 
lands,  rents,  franchises,  hereditaments,  debts,  duties,  ac- 
counts, goods,  chattels,  and  other  profits  and  benefits  what- 
soever due  to  the  King ;  mediate,  as  first  the  privilege  of 
the  officers  and  ministers  of  the  Court:  for  two  things 
do  principally  snpport  the  jurisdiction  of  a  Conrt,  namely, 
die  just  preservation  of  the  dignity  of  it,  and  the  dne 
attendance  of  the  officers  and  ministers  of  the  same  to  sue 
and  be  sued  in  tiiis  Court"  Therefore  the  only  difibrence 
between  the  privilege  of  the  officer  and  the  profit  of  the 
King  is  that  the  one  is  a  mediate  and  the  other  an  imme-* 
diate  profit]  In  the  present  case  the  defendant  does  not 
jwtily  as  an  officer  of  the  Crown*  [^AbtersoHy  B. — ^TTie 
rule  is  that  all  questions  touching  the  profit  of  the  Crown 
are  to  be  tried  in  this  Court  Now,  here  the  question  is 
whether  certain  land  is  within  the  limits  of  the  forest  of 
Waltham.  Can  any  one  doubt  that  tjiat  is  a  matter  touch- 
ing the  profit  of  the  Crown  ?  In  the  case  of  an  action 
against  an  officer,  the  matter,  though  in  dispute  in  another 
Courts  is  brought  into  this  Court ;  because  it  is  one  of  the 
matters  touching  the  profit  of  the  Crown ;  namely,  the  due 
sopport  and  sustentation  of  its  officers.  According  to  Lord 
Coke,  the  cases  of  officers  are  cases  of  the  profit  of  the 
Crown.  It  is  impossible  to  distinguidi  those  cases  from 
fte  present.  Parke,  B, — The  Duke  of  Cleveland's  case  is 
precisely  in  point;  because  diere  the  defendant  was  the 
officer  of  the  Duke  of  Cleveland,  not  of  the  Crown.]  Hat 
case  is  referred  to  in  Bee.  Ahr.  tit  ^  iVmyotfw,*  (R  7)  (a), 
wheie  all  the  authorities  bearing  on  die  subject  are  col^ 
lected.  It  is  there  said  tbat^  *'  Where  the  King's  revenue 
B  concerned  in  the  event  of  a  cause,  it  shall  be  removed 
ftom  any  other  Court  where  the  action  is  brought  into  the 

(a)  7th  ed.,  by  Gwillim  and  Dodd. 
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Office  of  Pleas  of  the  Exchequer."    Then  Lamb  v.  Gttnman 
is  thus  Stated,  ^*  That  in  an  action  between  the  Dake  of 
Cleveland's  bailiff  and  some  other  persons  of  the  town  of 
Bye^upon  a  demand  of  prisage  of  wine,  an  issue  was  joined 
upon  this  question,  whether  the  town  of  Rye  was  entitled, 
by  charter,  to  be  exempted  from   this  claim  of  prisage. 
The  King   had  a  reversionary   inter^t  in   this  prisage, 
because  it  was  granted  to  the  Duke  of  Cleveland  in  tail; 
and  in  respect  of  this  interest  it  was  holden,  that  the  King 
had  a  right  to  desire  that  the  cause  might  be  removed  into 
the  Exchequer,  and  the  cause  was  accordingly  removed.* 
It  will  be  found  that  all  the  cases  there  cited  as  authorities 
for  the  above  position,  were  actions  directly  and  imme- 
diately affecting  the  King's  ordinary  revenue,  in  the  shape 
of  monies,  duties,  or  customs.     If,   however,   the  Court 
should  interfere  in  the  present  case,  the  question  will  be 
upon  what  terms  should  the  action  be  removed.  AccordiDg 
to  the  case,  in  AnstnUher  {a)y  the  rule  should  call  on  the 
defendant  to  appear  and  accept  a  declaration,  and  put  the 
plaintiff  in  the  same  position  in  the  Office  of  Pleas  of  this 
Court  as  he  was  in  the  other  Court.  [The  Attorn^  Grtmral 
stated  that  notice  was  given  to  the  plaintiff  that  the  motion 
would  be  made  on  behalf  of  her  Majes^,  and  also  of  the 
defendant;    and   that  he  appeared    for    the   defendant] 
[^Parhe^  B. — That  saves  the  necessity  of  discussing  whether 
the  defendant  ought  to  be  a  party  to  the  rule  or  not.]     It 
will  be  necessary  for  the  plaintiff  to  abandon  his  proceeding 
in  the  Court  of  Common  Pleas,  and  commence  de  novo  by 
issuing  a  new  writ  of  summons  in  this  Court     The  rule 
therefore,  if  granted,  ought  to  be  more  special  in  its  terma 
than  when  the  proceedings  were  under  the  old  prooeas. 
[  The  Attorney  General  objected  to  any  terms  being  engrafted 
on  the  rule ;  but  undertook,  if  the  Court  would  state  what 
the  practice  was,  that  it  should  be  pursued*]     [I^Mrke,  B. — 
A  new  writ  must  be  sued  out,  to  which  the  defendant  most 
appear,  and  the  same  pleadings  are  to  be  considered  as  the 
pleadings  upon  that  writ] 

(a)  Anon,  p.  306,  n. 
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PotLocK,  C.  B. — The  Court  entertain  no  doubt  that  the 
rale  ought  to  be  absolute  in  terms  as  prayed.  There  has 
been  some  misapprehension  during  the  discussion  as  to  the 
nature  of  this  proceeding.  It  is  an  application  on  the  part 
of  the  Crown  to  remove  into  this  Court  an  action  com- 
menced in  the  Court  of  Common  Pleas,  on  the  ground 
that  the  Crown  is  interested  in  the  event  of  the  suit. 
Under  such  circumstances  it  appears  to  have  been  the 
pracdce  of  this  Court  (a  practice  from  which  we  shall  not 
depart,  either  now  or  upon  any  future  occasion)  to  make 
the  application,  upon  notice  to  the  other  party,  not  for  a 
role  to  shew  cause,  but  for  a  rule  absohite  in  the  first 
instance ;  provided  su£Scient  notice  has  been  given  to  enable 
the  other  side  to  come  in  and  be  heard.  Accordingly  the 
Court  have  heard  at  considerable  length  (though  not  per< 
haps  at  greater  length  than  the  importance  of  the  subject 
required)  every  thing  that  could  be  urged  to  induce  the 
Court  to  refuse  the  rule.  It  was  argued  that  this  was  an 
application  which  the  Court  ought  not  to  entertain  at  all, 
and  it  was  further  urged  that  the  plaintiff  was  entitled  to 
be  heard.  If  by  that  it  was  meant  that  there  ought  to  be  a 
rule  to  shew  cause,  and  that  the  plaintiff  should  be  heard 
by  shewing  cause  upon  affidavits  in  the  ordinary  way,  I 
think  the  argument  was  not  well  founded.  But  if  it  merely 
meant  that  the  plaintiff  ought  to  be  heard,  inasmuch  as 
notice  had  been  given  with  the  view  to  his  being  heard,  I 
think  the  argument  right.  The  Crown,  though  interested, 
is  not  a  party  to  the  record,  but  merely  interposes  and 
takes  up  the  case  of  the  defendant ;  and  the  latter  is  for 
all  purposes  in  Court,  and  subject  to  the  directions  of  the 
Court  With  respect  to  the  substance  and  merits  of  the 
case,  I  cannot  in  any  respect  distinguish  this  case  from 
that  of  an  ordinary  action  of  trespass  against  an  officer  of 
the  Crown.     If  an  act  has  been  done  by  any  person  on 
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bdhalf  of  tlie  Crown,  and  that  is  made  the  subject  of  an 
action  of  trespass,  it  is  a  matter  of  course  that  the  actioo 
should  be  remoyed  into  this  Court  bj  a  rule  absolute  ia 
the  first  instance.  It  is  true  that  the  parties  may  be  heard 
in  opposition  to  the  rule  in  the  same  way  that  a  party  maj 
be  heard  to  shew  cause  against  a  rule  for  an  attachmea^ 
when  the  contempt  is  perfectly  clean  But  where  an  action 
of  trespass  is  brought  against  an  officer  of  the  Queen  actiog 
in  the  execution  of  his  duty,  and  the  law  officere  oi  the 
Crown  propose  to  remove  the  cause  into  this  Court,  they 
have  a  perfect  right  to  do.  Indeed  the  right  is  now  so 
well  established,  that  I  should  no  more  expect  to  find  such 
an  applicati<m  resisted,  than  to  hear  of  opposition  to  any 
of  the  common  and  ordinary  motions,  which  are  founded 
on  the  well-known  established  and  daily  occurring  practice 
of  the  Court.  But  then  it  is  said  that  this  is  an  actioo 
between  subject  and  subject,  respecting  a  matter  which 
relates  to  land,  and  not  to  the  revenue  of  the  Crown. 
That  objection,  however,  is  answered  by  the  practice. 
The  action  of  ejectment  is  primi  facie  an  action  between 
subject  and  subject  relating  to  land;  and  yet  the  prerogative 
of  the  Crown  applies  to  that  action,  and  if  the  interest  of 
the  Crown  be  concerned,  it  may  be  removed  into  this  Court 
It  has  been  argued  that  the  instance  of  an  action  of  ejectment 
docs  not  amount  to  an  authority,  because  the  appUcation  to 
remove  it  ia  in  the  nature  of  an  injunction,  which  stays  the 
proceedings.  That,  however,  arises  firom  the  rule  of  law 
that  an  action  of  ejectment  cannot  be  maintained  i^ainst  the 
Crown,  but  that  the  proceedixig  must  be  by  writ  of  right 
In  the  action  of  ejectment,  the  practice  has  been  to  remove 
the  cause,  although  the  efiect  of  such  removal  is  actually  to 
extinguish  the  suit ;  and  so  fiir  firom  that  case  having  no 
application,  it  rather  afibrds  an  k  ibrtiori  argument  far 
removing  the  present  cause,  which  is  sought  to  be  remoTed 
for  the  express  purpose  of  going  on  with  it  I  refer  to  the 
action  of  ejectment  as  an  authority  for  saying  that  the  pre* 
rogative  of  the  Crown  applies  to  cases  where  land  is  the 
subject  of  dispute.     Then  it  is  said  that  this  action  uin9 
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way  relates  to  or  touches  the  profits  of  the  Crown/ and  a 
very  sabtle  distinction  is  taken,  founded  upon  the  pleadings, 
namely,  that  the  title  of  the  Crown  to  the  forest  is  admitted, 
and  that  the  matter  in  dispute  is,  whether  the  locus  in  quo 
18  part  of  the  forest  or  not  But  if  the  contention  be 
whether  or  no  the  forest  include  within  its  bounds  a 
certain  tract  of  country,  it  matters  not  whether  it  be  one 
acre  or  five  hundred.  Surely  no  person  can  say  that  the 
profit  of  the  Crown  is  not  touched,  smce  the  pleadings 
upon  which  the  inquiry  arises  adtnit  the  title  of  the  Crown 
to  the  forest,  but  deny  that  the  right  of  the  Crown  exists 
in  the  locos  in  quo,  because  it  is  not  part  of  the  forest. 
Besides,  as  suggested  by  my  Brother  Parke^  the  Crown  is 
materially  interested,  although  this  is  a  suit  between  party 
and  party ;  for  the  judgment  in  this  case  might  hereafter 
become  evidence  against  the  Crown  as  to  the  boundary  of 
the  forest,  this  being  a  right  of  a  public  nature.  The 
general  practice  of  the  Court  being  well  established  in  the 
case  of  chattels,  where  the  interest  of  the  Crown  is  con- 
cerned, and  being  also  well  established  in  cases  of  land  by 
the  course  pursued  with  respect  to  the  action  of  ejectment, 
what  is  there  to  prevent  the  application  of  the  same  rule  to 
a  case  like  the  present?  Does  this  case  touch  the  profit  of 
the  Crown  ?  It  seems  to  me  that  it  does.  Does  the  title 
of  the  Crown  come  in  question  ?  Certainly  as  much  so  as 
in  the  case  referred  to  by  my  Brother  Parke^  which  is 
directly  in  point  Then  it  is  said  that  we  ought  to  impose 
certain  terms.  I  think  that  the  Attorney  General  is  very 
properly  cautious  in  endeavouring,  so  far  as  he  is  able,  to 
prevent  this  rule  fi-om  being  made  absolute  on  terms.  It 
ought,  however,  to  be  absolute  on  this  condition,  that  the 
plaintiff  is  to  be  placed  with  reference  to  the  proceedings 
in  this  Court,  in  exactly  the  same  situation  with  respect  to 
the  progress  of  the  cause  as  he  was  in  the  Court  of  Common 
Pleas.  The  mode  in  which  that  is  to  be  done,  I  own,  I 
should  have  thought  would  have  been  rather  a  matter  to  be 
settled,  either  by  the  parties  or  by  the  oflBcer  of  the  Court ; 
hnt  without  any  express  direction  from  the  Court,  it  carries 
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with  it  every  thing  that  is  necessary  to  put  the  ptaintiff  in 
a  position  as  favourable  and  as  advanced  as  he  was  in  the 
other  Court.  It  appears  to  me  that  the  Crown  is  entitled 
to  its  prerogative  of  taking  from  the  Court  of  Commoa 
Pleas  the  action  which  has  been  commenced  therei  sod 
that  the  rule  must  be  granted  in  the  manner  prayed  for 
by  the  Attorney  General. 

Parke,  B.— I  entirely  agree  with  the  Lord  Chief  Banm, 
and  for  the  same  reason,  and  as  he  has  gone  so  fully  into 
the  case»  I  think  it  quite  unnecessary  to  add  anythingi 

Aldebson,  B. — I  am  of  the  same  opinion.  It  is  dear 
that  the  question  here  raised  is  a  matter  which  touches  the 
profit  of  the  Crown.  There  is  not»  as  is  suggested,  any 
hardship  in  the  case.  The  whole  matter  arises  out  of  this; 
that  in  ancient  limes  it  was  found  convenient  that  the 
several  Courts  should  have  certain  peculiar  jurisdictiooL 
To  the  Court  of  Exchequer  was  assigned  all  cases  touching 
the  profit  of  the  King,  and,  in  order  to  bring  them  here, 
this  proceeding  by  the  Attorney  General  must  be  adopted. 
It  is  not  in  truth  any  claim  of  prerogative  adverse  to  the 
subject  because  it  belongs  to  the  Crown.  You  caonot 
indict  a  person  in  the  (common  Pleas  or  in  the  Exchequer, 
nor  can  you  bring  a  quare  impedit  in  the  Court  of  Queen's 
Bench,  nor  in  the  Exchequer,  unless  the  King  himself  be 
personally  concerned.  The  subject  is  as  well  off  in  the  ooe 
way  as  the  other. 

Platt,  B. — It  appears  to  me  that  the  application  of  the 
Attorney  General  onght  to  be  successful.  Indeed,  I  own, 
on  looking  to  the  pleadings,  that  I  should  have  tbougbl 
him  guilty  of  a  breach  of  duty  if  he  had  not  made  the 
application,  and  insbted  upon  it  as  he  has  done.  The 
fourth  plea  contains  a  direct  assertion  of  the  right  of  the 
Crown,  and  a  justification  by  the  defendant,  as  the  servant 
of  the  Crown.  To  that,  it  is  replied,  that  the  Queen  has 
neither  the  soil  nor  freehold  in  the  particular  spot  where 
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the  trespass  is  alleged  to  have  been  committed.  Does 
that  raise  no  qaestion  respecting  the  title  of  the  Crown  ? 
Sorely  it  raises  a  question  whether  the  locus  in  quo  be  parcel 
of  the  forest,  and  consequently  whether  the  Queen  be 
seised  in  fee  of  that  part  of  the  forest  It  seems  to  me  that 
it  plainly  raises  a  question  as  to  the  right  of  the  Crown  to 
the  locus  in  quo,  and  that  it  is  idle  to  talk  of  that  not  being 
within  the  meaning  of  the  word  "  profit ;"  for  what  is  the 
use  of  land  except  by  reason  of  the  profit  which  is  derived 
from  it  If,  then,  the  land  be  taken  away,  the  profit  of  the 
Crown  is  diminished.  There  can  be  no  doubt  that  this  is 
a  matter  relating  to  the  revenue  of  the  Crown,  for  the  profit 
of  the  Crown  is  directly  in  question.  It  has  been  argued 
that  this  case  is  distinguishable  from  that  of  an  action  of 
ejectment,  because  there  the  proceedings  are  altogether 
put  an  end  to.  But  there  is  a  very  plain  answer  to  that, 
namely,  that  an  action  of  ejectment  will  not  lie  against 
the  Crown,  and  that  the  proper  course  in  such  case  is  to 
proceed  by  writ  of  right,  in  which,  if  successful,  the  Crown 
orders  '*  that  right  be  done.'* 

Rule  absolute  (a). 


1846. 


Attoenby 
General 

Hallstt. 


{a)  This  case  was  decided  in  Hilary  Term. 


Dixon  v.  Sleddon.  yc 

In  this  case  a  rule  nisi  had  been  obtained  to  set  aside  a 
Judge's  order,  together  with  the  judgment  signed  thereon, 
and  all  subsequent  proceedings;  or  to  reduce  the  amount 
levied  by  150/.  It  appeared  firom  the  aiBdavits,  that  the 
plaintiff  was  the  public  officer  of  the  Liverpool  Borough 
Bank,  and  that  the  defendant  being  indebted  to  the  bank 
in  the  sum  of  1445/.  0*.  2d.,  they  employed  an  attorney  of 
the  name  of  Reddish,  residing  at  Stockport,  to  serve  the 
defendant  with  a  notice  of  proceedings  in  order  to  make 
him  a  bankrupt.  Upon  receipt  of  this  notice,  the  defendant 


/^hitfic^, 


f 


SemNe,  tbsC 
the  order 
promnl^ed 
on  the  12th  of 
June,  1846, 
respecting 
Judges*  orders 
for  judgment, 
does  not 
necessarily 
render  «b  «4 
order  actually 
made;  though 
the  execution 
of  the  consent 
may  have  been 
improperly 
attested. 
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1846.       went  to  Liverpool,  and  there  saw  one  of  the  managencf 
^^^^^       the  bank,  and  offered  to  pay  300/.  in  a  few  days,  and  to 
V.  give  a  cognovit  for  the  residue  of  the  debt.     The  manager 

told  the  defendant  to  call  <«  Reddish  at  Stockport  on  the 
following  Saturday,  and  sign  the  cognovit  He  aoooidiiigl^ 
went,  and  on  Reddish  telling  him  that  he  must  have  tn 
attorney  to  attest  it  on  his  behalf  the  defendant  sud  dist 
he  did  not  know  any  attorney  at  Stockport,  and  that  hu 
own  attorney  was  at  Liverpool  Reddish  toM  him  that  he 
might  choose  him  to  act  as  hb  attorney;  to  which  the 
defendant  re{^ed,  that  he  had  no  objectioo,  and  signed 
the  document  produced  to  him,  in  the  presence  of  Reddish, 
who  chaiged  him  ISs,  Ad.  for  attesting  it  Tlie  docomenl 
was  as  follows : — 

'^  In  the  Exchequer  of  Pleas. 

**  Between  William  Dixon,  one  of  the  public 
officers  of  certain  persons  united  in  co- 
partneiship  for  the  purpose  of  carrying 
on  the  trade  and  business  of  bankers  in 
England,  according  to  the  statute  in  such 
cases  made  and  provided,  called  the  Liver- 
pool Borough  Bank        ....  Plaintiff. 

and 
*<  Thomas  Sleddon  ....  Defendant 
**  I,  the  above-named  Thomas  Sleddon,  hereby  consent 
to  an  order  for  immediate  final  judgment  for  the  sum  of 
300021,  besides  the  plaintiff's  costs  of  suit,  to  be  taxed  as 
between  attorney  and  client;  and  that  the  plaintiff  may,  at 
any  time  or  times  after  such  judgment,  sue  out  execution 
and  levy  the  sum  of  144521  Os.  2d.,  (being  the  debt  in  thb 
action),  together  with  interest  thereon,  at  the  rate  of  51  per 
cent  per  annum,  firom  the  29th  of  January,  1846,  until 
payment,  and  the  costs  aforesaid,  together  with  the  costs  of 
execution,  poundage,  sheriff's  and  officer's  fees,  and  aH 
other  subsequent  incidental  expenses,  whether  by  fieri  &citf 
or  capias  ad  satisfaciendum :  and  I  consent  that  it  shall  be 
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part  of  the  terms  of  such  order,  that  it  diall  not  at  any 
time,  or  in  any  event,  be  necesBary,  previous  to  issuii^  the 
said  execation,  to  revive  the  said  judgment,  or  to  sue  out 
or  execute  any  writ  of  scire  facias.  And  I  hereby  waive 
service  upon  me  of  any  notice  of  taxation  of  costs,  and  of 
the  copy  of  the  order  to  be  drawn  up  <mi  this  my  consent 
Dated,  this  30th  of  January,  1846. 

'^Signed  by  the  said  Thomas  Sleddon,^ 
in  the  presence  of  me,  Edward  Reddish, 
of  Stockport,  in  the  county  of  Chester, 
attorney  of  the  Court  of  Queen's  Bench 
at  Westminster,  as  the  attorney  of  the  said 
Thomas  Sleddon,  expressly  named  by  him, 
and  attending  at  the  execution  hereof  at  \ 
his  request,  to  inform  him  of  the  nature 
and  effect  hereof,  before  the  same  was  exe- 
cuted. And  I  certify  that  I  did  so  inform 
him  before  the  same  was  executed.  And 
I  hereby  subscribe  as,  and  declare  myself 
to  be  attorney  for  him, 

Edwabd  Reddish. 


/ 


Thomas 
Sleddon.** 


1846. 


DlXQN 

9. 

Sleddon. 


The  {Jaiotiff  drew  up  a  Judge's  order  upon  the  above 
consent,  and  issued  and  levied  execution  for  1445^  0«.  2d. 
The  defendant,  it  appeared,  had  previously  paid  150J1 

The  affidavit  of  the  defendant  stated,  that  at  the  time  he 
executed  the  above  document,  he  believed  that  he  was 
siguiDg  a  cognovit,  and  had  no  intention  to  sign  any  other 
document ;  that  he  would  not  have  signed  it,  if  he  had 
understood  or  believed  that  it  was  not  a  cognovit,  or  that  it 
would  entitle  the  plaintiff  to  issue  immediate  execution 
against  him*  The  present  rule  was  granted  <m  the  ground 
that  the  Judge's  order  was  not  in  conformity  with  the  order 
promulgated  on  the  12th  of  June,  1846,  relating  to  Judges' 
-orders  for  judgment  (a).     ^^  Where  the  defendant  has  not 


/  (a)  ilnie,  p.  243. 
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1846.  ^  appeared,  or  has  appeared  in  person,  no  such  order  be 
made,  unless  the  defendant  attend  the  Judge,  and  give  his 
consent  in  person,  or  unless  bis  written  consent  be  attested 
by  an  attorney  acting  on  his  behalf." 

Martin  shewed  cause.  There  is  no  ground  for  tke 
application.  Even  if  the  document  in  question  had  been 
a  cognovit,  or  a  warrant  of  attorney.  Reddish  would  have 
been  competent  to  attest  it,  for  he  was  not  the  attoniej  of 
the  plaintiff,  but  a  mere  party  to  whom  the  docnmeut  was 
sent  for  the  purpose  of  execution.  But  in  this  case  do 
attestation  was  necessary,  for  it  has  been  expressly  dedded 
that  the  1  &  2  Vict  c.  110,  s.  9,  does  not  apply  to  Judgsi' 
orders ;  Baker  v.  Flower  (a).  The  order  of  the  12th  of 
June,  1846,  which  has  been  referred  to,  is  not  a  role  of 
Court.  [PorAa,  B. — It  is  only  a  rule  which  we  have  made 
amongst  ourselves,  that  we  will  not  grant  an  order  ibr 
judgment,  unless  the  form  prescribed  be  complied  with; 
but  if  it  be  not,  the  omission  does  not  render  the  order 
void.] 

Jerms  and  Bumie,  in  support  of  the  rule.  The  order 
promulgated  on  the  12th  of  June,  1846,  has  the  effect  of  a 
rule  of  Court.  Its  object  was  to  prevent  parties  from 
fraudulently  obtaining  Judges' orders  for  signing  judgment, 
and  to  place  such  orders  on  the  same  footing,  with  respect 
to  attestation,  as  cognovits  and  warrants  of  attorney. 
[PflrAe,  B. — The  order  was  promulgated  in  consequence  of 
a  doubt  entertained  by  some  of  the  Judges  whether  these 
orders  for  judgment  ought  to  be  allowed,  but  it  was  resolved 
to  sanction  them,  as  they  might,  in  many  cases,  be  a  great 
saving  of  expense  to  defendants.]  The  order  adopts  the 
lauguage  of  the  1  &  2  Vict.  c.  1 10,  s.  9,  under  which  it 
has  l)een  held,  that  the  attorney  of  the  plaintiff,  is  not 
competent  to  attest  the  instrument  on  behalf  of  the  de- 

^(a)  S  M.  &  W.  670. 
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fendam ;  Mason  v.  Kiddle  (a).  So  in  Pryar  v.  Svoaine  {b)y  1846. 
it  was  held,  that  the  LoDdon  agent  of  a  plaintifTs  attorney,  Dixon 
whose  name  had  been  susrarested  to  the  defendant  by  the  .  ^ 
plaintiff's  attorney,  was  incompetent  to  attest  the  execution 
of  a  warrant  of  attorney  by  the  defendant.  There,  Cole^ 
ndgcy  J.,  says,  '*  No  real  distinction  can  be  made  between 
the  principal  and  agent,  either  as  to  the  act  done,  or  the 
duty  attaching  to  the  party  in  the  doing  it.  It  must  be  con- 
ndered  as  an  act  done  by  the  principal,  and  as  that  prin- 
cipal was  the  plaintifis*  attorney,  he  could  not  contract  any 
obligation  to  the  defendant,  adverse  to  the  interests  of  the 
plaintifls',  and  could  not  stand,  therefore,  in  that  relation, 
towards  him,  which  the  statute  requires  of  the  attesting 
attorney.*'  The  party  requires  protection  whether  he  signs 
a  consent  to  a  Judge's  order,  or  a  cognovit.  The  same 
principle  will  apply  to  both  cases.  [Parkey  B. — The 
attorney  in  the  country  may  not  have  been  aware  of  the 
rale  we  promulgated  :  it  is  not  like  a  rule  of  Court  which 
it  18  his  duty  to  know  of.] 

It  was  then  suggested  by  the  Court  that  the  rule  should 
be  absolute  to  return  the  150/.  which  had  been  improperly 
levied,  t<^ether  with  the  costs  incurred  in  respect  of  that 
sum. 

Rule  accordingly. 

/"(a)  5  M.  &  W.  613.  •  (6)  Ante,  vol.  2,  p.  37- 
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The  7  &  8 
Geo.  4,  c.  29, 
8.  34,  enables 
the  owner  of 
a  fishery  or 
his  servants 
to  take  into 
custody  any 
person  un- 
lawiully  fishing 


4/6  Af'^TiffPC^^      HuGHBS  V.  BucKLAND  and  Another. 

/The  7  ifc  o         Jl  RESPASS  for  assaulting  the  plaintiff,  and  imprisoniDg 

him^  and  forcing  and  compelling  him  to  go  in  enstodj 
along  a  certain  public  way,  and  seizing  and  taking  from 
him  a  certain  net  and  lines,  &c. 
Plea,  not  guilty  (by  statute). 

The  venue  was  laid  in  Anglesey,  and  at  the  trial  before 
therein.    The    pathe^  B.,  at  the  Summer  assizes,  1845,  it  appeared  d»t 

plaintiff  was  '       '  »  »  rr 

fishing  near 

a  spot  where 

P.  had  a 

private  right 

of  fisherv, 

where  the 

servants  of  P. 

seised  the 

plaintiff's  net, 

and  took  him 

into  custody, 

under  a  bona 

fide,  but  mis- 


the  defendants  were  the  gamekeepers  of  Colonel  Dawkins 
Pennant,  who  was  the  owner  of  a  private  fishery  in  the 
straits  of  Menai,  in  the  county  of  Carnarvon ;  and  that  the 
action  was  brought  for  seizing  the  plaintiff's  net,  and  taking 
him  into  custody  while  fishing  on  the  Lavan  Sands,  in  die 
Menai  Straits.  The  defendants  justified  under  the  7  fr  8 
Geo.  4,  c.  29,  on  the  ground  that  the  plaintiff  was  iDegaily 
fishing  in  the  water  in  which  Colonel  Pennant,  die 
that  the  plain,  defendant,  had  a  private  right  of  fishery.  The  jury  (bond 
^^thTfishery^  that  the  spot  where  the  plaintiff  was  fishing  was  not  the 
fishery  of  Colonel  Pennant,  though  only  a  few  yards  distant 
fi'om  it ;  but  that  the  defendants  acted  under  a  bon&  fide 
belief  that  the  plaintiff  was  fishing  in  the  fishery  of  Colonel 
Pennant.  It  was  thereupon  contended  that  the  verdict 
ought  to  be  entered  for  the  defendants,  inasmuch  as  the 
venue  was  not  laid  in  the  county  in  which  the  cause  of 
action  arose.  The  learned  Judge  was  of  that  opinion,  and 
directed  the  jury  to  find  for  the  defendants,  reserving  leate 
to  the  plaintiff  to  move  to  enter  a  verdict  for  him,  with 
bL  damages. 


of  P.:   HdA, 
that  the  de- 
fendants were 
entitled  to  the 
protection  of 
/"  the  7  &  8 
Geo.  4,  c  29, 
and  that  the 
venue  ought 
to  have  been 
laid  in  the 
county  where 
the  cause  of 
action  arose. 


JervU  having  obtained  a  rule  nisi  accordingly, 

Yardley  (with  whom  was  the  SoKcitor  General  and 
Toumsend)  shewed  cause.  The  7  &  8  Geo.  4,  c  29,  s.  34, 
enacts,  *'  That  if  any  person  shall  unlawfiilly  and  wilfiiHy 
take  or  destroy  any  fish  in  any  water  which  shall  run 
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through  or  be  in  any  land  adjoining  or  belonging  to  the        1846. 
dwelling  house  of  any  person  being  the  owner  of  such  water,       Hughbb 
or  having  a  right  of  fishery  therein,  every  such  offender  shall  ^^ 

be  guilty  of  a  misdemeanor,  and  being  convicted  thereof^  and  Aootber. 
shall  be  punished  accordingly ;  and  if  any  person  shall  un« 
lawfully  and  wilfully  take  or  destroy,  or  attempt  to  take  or 
destroy,  any  fish  in  any  water  not  being  such  as  aforesaid, 
but  which  shall  be  private  property,  or  in  which  there 
shall  be  any  private  right  of  fishery,  every  such  offender, 
being  convicted  thereof  before  a  justice  of  the  peace,  shall 
forfeit  and  pay,  over  and  above  the  value  of  the  fish  taken 
Of  destroyed  (if  any),  such  sum  of  money  not  exceeding 
five  pounds,  as  to  the  justice  shall  seem  meet."  The  35th 
section  enacts,  '^  That  if  any  person  shall  at  any  time  be 
foood  fishing  against  the  provisions  of  this  act,  it  shall  be 
lawful /or  the  owner  (^  the  grf/umd^  water y  or  Juhery^  where 
such  offender  shall  be  so  fi^und,  Mz  servants,  or  any  person 
authorized  by  him,  to  demand  from  such  offender  any 
n)ds,  lines,  hooks,  nets,  or  other  implements  for  taking  or 
destroying  fish>  which  shall  then  be  in  his  possession,  and 
in  case  such  offender  shall  not  immediately  deliver  up  the 
same,  to  seize  and  take  the  same  from  him  for  the  use  of 
such  owner,"  &c.  The  63rd  section,  for  the  more  effectual 
^prehension  and  discovery  of  all  offenders  punishable 
under  that  act,  enacts,  ^^  That  any  person  found  committing 
any  offence  punishable,  either  upon  indictment  or  upon 
summary  conviction,  by  virtue  of  this  act,  except  only  the 
offence  of  angling  in  the  day  time,  may  be  immediately 
^H^prebended  without  a  warrant  by  any  peace  officer,  or  by 
tte  oumer  of  the  property  an  or  with  respect  to  which  the 
offence  shall  be  committed,  or  by  his  servant  or  any  person 
authorized  by  him,  and  forthwith  taken  before  some 
neighbouring  justice  of  the  peace,  to  be  dealt  with  accord- 
ing to  law,"  &C.  The  75th  section,  for  the  protection  of 
persons  acting  in  the  execution  of  the  act^  enacts,  ^^  That 
all  actions  and  prosecutions  to  be  commenced  against  any 
person  for  any  thing  done  in  pui'suance  of  this  act  shall 
be  laid  and  tried  in  the  county  where  the  tsci  was  com- 
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1840.       mittedy  and  shall  be  commenced  within  six  calendar  months 
J^jj^g       after  the  fact  committed  and  not  otherwise ;  and  notice  in 
^    ^'  writinff  of  such  action,  and  of  the  cause  thereof,  shall  be 

BnCKLAKD  ,  ^ 

and  Another,  given  to  the  defendant  one  calendar  month  at  least  before  the 
commencement  of  the  action;  and  in  any  such  action  the 
defendant  may  plead  the  general  issue,  and  give  this  act 
and  the  special  matter  in  evidence  at  any  trial  to  be  had 
thereupon,"  &c.  The  current  of  authorities  establish  this, 
that  if  a  party  act  bona  fide,  having  reasonable  ground  for 
believing  that  what  he  does  is  in  pursuance  of  the  statute, 
he  is  entitled  to  its  protection.  The  case  relied  upon  by 
the  plaintiff  at  the  trial  was  Hopkins  v.  Crowe  (a).  Hiere  i 
hired  driver  of  a  cabriolet  having  brought  home  the  horse 
apparently  much  ill-used  by  him,  the  owner^s  son  (in  the 
owner's  absence)  called  in  a  policeman,  and  told  him  that 
the  driver  had  ill-used  the  horse.  The  policeman  said  that 
if  the  complainant  charged  the  driver  with  cruelty  to  the 
horse  he  would  take  him  into  custody,  and  the  complainant 
said,  ''  I  do,*'  and  the  policeman  apprehended  the  driver 
under  the  statute  5  &  6  Wm.  4,  c.  59,  s.  9.  It  was  held 
that  the  complainant  must  be  considered  not  as  a  party 
giving  information  to  the  officer  in  consequence  of  which  he 
was  arrested,  but  as  a  principal,  causing  the  arrest  to  be 
made ;  and  that  he  was  not  entitled  to  the  notice  of  action 
which  the  statute  requires  to  be  given  to  persons  sued  (or 
any  thing  done  in  pursuance  of  it  But  that  case  is  dn- 
tinguishable  from  the  present;  for,  by  the  9th  section  of  the 
5  &  6  Wm.  4,  c.  59,  the  only  persons  entitled  to  arrest  an 
offender  are  an  officer,  or  the  owner  of  the  animal  ill- 
treated.  The  cases  which  have  arisen  under  the  24  Gea  % 
c.  44,  are  analogous  to  the  present  case.  In  Bird  v. 
Gunston  (ft).  Lord  Mansfield  says,  ^*  When  the  jusUoe  thinks 
he  is  acting,  and  means  to  act,  in  the  execution  of  bis  office, 
it  is  sufficient,  otherwise  the  protection  held  out  by  the 
statute  of  Geo.  2  would  be  nugatory.  A  man  wants  no 
protection  when  his  conduct  is  strictly  right"  I^tttidfe  v. 

/^(a)  4  A.  &  B.  774.  (b)  4  Dong.  S75. 
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Woodman  (a)  decided,  that  where  a  magistrate  acts  upon 
a  subject-matter  of  complaint  over  which  he  has  authority, 
but  which  arises  out  of  his  jurisdiction,  he  is  entitled  to 
notice  of  action.  So  where  one  magistrate  committed  the 
modier  of  a  bastard  for  not  affiliating  her  child,  it  was  held 
that  he  was  entitled  to  notice  of  action,  although  the 
18  Eliz.  c.  3,  &  2,  gave  jurisdiction  to  two  magistrates  only; 
Wdler  V.  Tohe  (b).  Under  the  Excise  Act,  23  Geo.  3, 
c.  70,  s.  30,  it  has  been  held  that  an  excise  officer  is  entitled 
to  notice  before  action  brought,  for  an  act  not  warranted 
by  his  official  capacity,  if  done  bona  fide  in  the  supposed 
execution  of  his  duty ;  such  as  the  assaulting  an  innocent 
person  whom  he  suspects  to  be  a  smuggler  employed  in 
running  goods;  Daniel  v.  fFilsan{c)*  A  party  is  entitled 
to  protection  whenever  he  has  reasonable  ground  for  sup- 
posing that  the  thing  done  by  him  was  done  in  the 
execution,  or  under  the  authority,  of  the  statute;  Cook 
▼.  Leonard  {d).    The  Court  called  on 


J  846. 


HUGHKS 

V, 

BUCKLAND 

and  Another. 


Jems  and  Webby  to  support  the  rule.  The  true  prin- 
ciple is  this,  that  if  the  party  sued  actually  fills  the  character 
to  which  the  protection  is  intended  by  the  statute  to  be 
given,  he  is  entitled  to  the  immunities  of  the  statute; 
although  in  the  supposed  exercise  of  his  duty  he  has 
exceeded  his  authority'.  But  the  statute  does  not  apply  to 
persons  who  do  not  fill  the  particular  character  which  it 
intended  to  protect  The  63rd  section  of  the  7  &  8  Geo.  4, 
c  29,  must  be  read  together  with  the  75th,  and  the  pro- 
tection given  by  the  latter  section  must  be  confined  to  the 
persons  mentioned  in  the  former*  The  63rd  section  does 
not  authorize  ^'any  person''  to  ap^ehend  an  ofiender;  but 
only  a  peace  officer  or  **  the  owner  of  the  property  on  or 
with  req)ect  to  which  the  offence  shall  be  committed,  his 
servant^  or  any  person  authorized  by  him.''     The  word 


/(a)  1  B.  &  C.  12  J  S.  C.  2  D. 

&R.43. 

/-(h)  9Ea8t»364. 

VOL.  in.  z 


•    (c)  6  T.  R.  1. 

v/-  (J)  6  B.  &  C.  361 ;  S.  C.  9  D. 

&  R.  339. 
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1646.  person  in  the  76th  section  means  the  pefson  mendooedlii 
HuoBEB  ^^^  63rd,  that  is  the  owner  of  the  land  or  his  servant,  be, 
Bu  KLA  Suppose  the  statute  had  not  enaUed  the  defendant  to  plead 
tnd  Another,  the  general  issue,  must  he  not  have  alleged  in  a  qpedsl  plea 
of  justification,  that  he  was  the  owner,  or  the  servant  of  tk 
owner,  of  the  proper^  on  which  the  offence  was  comiMUed? 
Without  such  an  allegation  the  plea  would  be  clearly  bad; 
it  would  resemble  a  plea  under  the  24  Geo.  2,  c  44^  a.  I, 
by  a  person  not  a  justice  of  the  peace ;  JanesY.  TftZSomf  (s): 
or  a  plea  under  the  Excise  Act  by  a  person  not  an  excise 
officer ;  Daniel  ▼.  fVilsan  {b ).  BalUnffer  v.  Ferrit  (c) ;  BuSer 
V.  Fard{d);  Wedge  v.  Berkeley (e);  Norm  v.  Smitk(f), 
were  cases  in  which  the  party  actii^  was  the  peraon  eo 
nomine,  authorized  by  the  statute  to  act  No  caae  can  be 
found  in  which  protection  has  been  afforded  to  a  party  nol 
filling  the  particular  character  mentioned  in  the  statute. 
Bush  V.  Greag  ( y),  and  ZAIster  v.  Barrow  (h),  decided  that 
a  gamekeeper  acting  under  a  deputation  granted  and 
registered  before  the  1  &  2  Wm.  4,  c.  32,  is  not  endtled  to 
notice  of  action  under  the  47th  section  of  that  act  hi 
Hopkins  y  •  Crowe{i),  Fattesonf  J.,  aays,  that  ^'  section  9  of  atat 
6  &  6  Wm.4,  c  £9,eztends  only  to  an  officer^  or  the  owner 
of  an  animal  ill-treated,  acting  upon  view  or  infiHinatioiL 
The  defendant  was.  neither  officer  nor  owner.  It  is  aaid, 
that  he  was,  ncFardieless,  entided  to  the  protection  of 
notice,  because  he  acted  bona  fide.  But  to  what  ezteat 
would  such  a  mfe  go?  For  example,  by  a  late  act  (A)  aa  to 
game,  persons  trespassing  on  lands  may,  in  certain  caaai^ 
be  arrested  by  the  occupier  of  the  land  or  his  servut^  cr 
other  persons  having  certain  authorities;  aad,  in  actions  tat 
anything  done  in  puraiattce  of  thai  act,  notice  of  action  ia 

yia)  3  B.  &  C.  763 ;  S.  C.  5  D.  &  D.  353. 

^  R.  654.  ^g)  4  Bing.  N.  C,  41 ;  S.  C. 

.   (6)  5T.  R.  1.  5  8cott.2S9. 

(c)  I  M.  &  W.  628.  (A)  1  P.  &  D.  447;  S.  C.  9A- 

(d)  1  Cr.  &  M.  663.  9c  £.  654. 

/(eY  6  A.  &  E.  663 ;  S.  C.  1  N.         (•)  4  A.  &  B.  774. 

&  P.  665.  (*)  1  &  a  Wm.  4,  c  aa. 

•  (/)  10  A.  &  E.  168^  S.  C.  2  P. 
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required,  and  other  restrictions  are  imposed.    According  to        1846. 
the  aiiganient  used  to-day,  a  person  not  being  owner  or    ^^hugheT' 
occupier  of  the  lands,  nor  otherwise  authorized,  but  thinking  v, 

,.,-.,,  .    ,  t      »n       BCCKLAND 

oifflself  entitled  to  act,  might  airest  a  trespasser ;  and,  if  and  Another. 

saed,  insist  upon  the  protections  of  the  statute."  To  entitle 

the  party  to  the  benefit  of  the  statate,  he  must  be  the  owner 

of  the  land,  or  his  servant,  &a,  having  reasonable  ground 

for  believing  that  what  he  did  was  in  pursuance  of  the 

statute;  Cannv.  Chpp€rtan{a);  JtniesY»  Gooday{b)i  Rudd 

y.SeaU{c). 

Pollock,  C.  B. — ^The  rale  ought  to  be  dischaiged.  At 
the  trial,  die  learned  Judge  directed  a  verdict  to  be  entered 
for  the  defendant,  and  reserved  liberty  for  the  plaintiff  to 
move  to  enter  a  verdict  vrith  5L  damages,  if  the  Court 
should  be  of  opinion  that  the  defendant  was  not  entitled  to 
the  protection  of  the  act  I  think  it  unnecessary  to  advert 
to  the  very  long  list  of  cases  presented  to  the  Court  by 
Mr.  Tardley,  or  the  still  longer  list  brought  under  our 
notice  on  the  present  occasion  by  Mr.  Jervis.  It  appears 
to  me  that  we  ought  to  endeavour  to  ascertain  what  is  the 
meaning  of  the  act  of  Parliament;  and  so  to  construe  it  as 
to  make  the  decisions  consistent  I  own  that  I  consider 
the  object  of  the  clause  to  be  this,  that  where  a  person  has 
r^ly  and  honestly  done  something  in  pursuance  of  the 
statute,  he  is  entitled  to  be  protected  by  the  statute.  Every 
act  consists  ci  time,  place,  and  circumstances,  and  it  is 
Admitted  on  all  hands,  that  a  variety  of  cases  have  decided, 
^h  respect  to  circumstances,  that  where  a  magistrate  is 
^mng  in  doing  alone  that  which  is  required  to  be  done  by 
two  magistratesj  or  where  he  commits  for  twelve  months 
when  he  had  only  power  to  commit  for  six  months ;  or  when 
be  is  wrong  in  conceiving  that  he  had  jurisdiction,  and,  in 
point  of  feet,  had  no  jurisdiction ;  in  all  these  cases,  the 

i^Ca)  10  A.  &  E.  582 ;  S.  C.  2  P.      1  Dowl.  914,  N.  S. 
&  D.  560.  (c)  2  Scott,  N.  R.  631. 

^(4)9  M.  &  \f.  736;    S.  C. 

z  z  2 
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1846.       magistrate  is  justified,  proYided  be  has  a  general  jorisdictioiu 

Hughes      There  are  cases  which  decide  that  the  time  in  which  a 

«•  particular  act  is  to  be  done  need  not  be  strictly  pnisoed. 

BUCKLAND       *_  ,  . 

and  Another.  Conn  V.  ClapperUm  (a)  is  one ;  and,  if  an  act  maj  be  done  a 
day  or  two  after  the  time  prescribed,  I  do  not  see  why 
place,  which  is  a  necessary  ingredient  in  every  matter  con- 
nected with  human  affairs,  should  not  be  within  the  saiDe 
rule.  Accordingly,  it  has  been  decided  with  respect  to 
magistrates,  that  if  they  are  acting  out  of  their  jurisdictioo, 
but  in  pursuance  of  a  general  authority,  they  are  protected. 
I  cannot  distinguish  this  case  from  that  of  a  magistrate  who 
acts  out  of  his  jurisdiction,  for  if  you  look  at  the  clause, 
you  find  that  the  protection  extends  to  all  persons  who  act 
in  pursuance  of  the  statute.  We  are  bound  to  read  an  act 
of  Parliament  so  as  to  give  effect  to  its  ordinary  meaning 
and  the  meaning  of  this  act  is,  that  all  persons  whatever 
shall  be  protected,  if  really  acting  in  pursuance  of  the 
statute,  that  is,  bona  fide  and  honestly  believing  themaelTes 
to  be  acting  under  its  provisions.  In  this  case  the  juiy  have 
found  that  the  defendant  acted  not  only  bona  fide,  but 
under  a  reasonable  belief  that  what  he  did  was  in  pursuance 
of  the  statute.  Where  a  party  acts  strictly  in  pursuance  of 
a  statute,  he  does  not  require  any  protection ;  the  object  of 
a  clause  like  the  present  is  to  give  protection  in  cases  where 
the  party  believes  that  what  was  done  was  done  under  the 
authority  of  the  statute,  although  it  turns  out,  on  strict 
examination,  that  the  act  cannot  be  supported.  If  the 
language  of  the  75th  clause  had  repeated  the  words  of  the 
63rd  section,  I  should  have  come  to  the  same  condosioD, 
for  I  should  have  read  the  act  thus : — ^the  owner  of  the 
estate  shall  have  certain  powers,  namely,  to  arrest  persona 
trespassing ;  but  if  he  make  any  mistake  in  what  he  does 
in  pursuance  of  this  act— if  he  do  that  which  is  wrong 
with  respect  either  to  time,  place,  or  circumstances,  he  shall 
be  protected,  provided  he  honestly  believed  that  he  was 
acting  in  pursuance  of  the  act.     The  statute  makes  no 


y 


(a)  10  A.  &  E.  5S3;  S.  C.  2  P.  &  D.  560. 
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distiDction  between  the  act  of  seizing  a  fishing  rod  without        1846. 
a  previous  demand,  and  the  endeavouring  to  arrest  beyond       Htghes 
the  limits  of  the  domain.    Therefore,  if  the  act  is  to  receive     „    •*• 
a  more  h'mited  construction,  and  if  we  are  to  transfer  the    and  Another, 
words  of  the  63rd  clause  to  the  75th,  I  should  still  come  to 
the  same  conclusion.      But  I  put   the  case  upon  larger 
groandsj  and  I  say,  here  is  protection  given  to  persons 
a::tiDg  in  pursuance  of  a  statute,  and  it  makes  no  difference 
whether  the  error  is  with  respect  to  the  act  done,  or  the 
place  where  done,  or  the  time  when  done,  if  done  in  pur- 
suance of  the  statute,  that  is,  bona  fide,  and  with  a  reasonable 
belief  that  the  statute  extends  to  it     Here  the  defendants 
master  was  the  owner  of  a  fishery  in  the  immediate  neigh- 
bourhood of  the  place  where  the  act  was  committed,  and 
the  persons  who  seized  the  net  were  his  servants.     Under 
these  circumstances  it  is  not  necessary  to  say  how  far  the 
protection  of  the  act  would  extend  to  a  person  who  did  not 
believe  himself  to  be  acting  under  it,  because  here  the  jury 
have  found  that  the  defendants  were  bona  fide  acting  under 
a  belief  that  what  they  did  was  in  pursuance  of  the  statute. 
At  the  same  time  I  admit  the  general  principle  as  con- 
tended for  by  the  plaintiff,  and  can  well  understand  it  as 
applicable  to  a  variety  of  cases. 

RoLFE,  B. — ^I  am  of  the  same  opinion.  The  facts  of  the 
case,  so  far  as  they  are  necessary  to  raise  the  question,  are 
very  short.  [His  Lordship  stated  the  facts,]  Was  the 
defendant,  under  these  circumstances,  entitled  to  the  pro- 
tection of  the  statute  ?  Undoubtedly  he  would  have  been, 
if  the  owner  of  a  fishery  at  the  spot  in  question ;  and, 
though  during  all  the  argument  my  opinion  has  been  that 
he  was  entitled  to  protection,  I  am  fi:^e  to  confess  that  the 
ground  of  my  opinion  has  changed.  I  at  first  thought  that 
the  defendants  were  entitled  to  notice,  because  their  master 
was  the  owner  of  a  fishery,  which,  though  it  did  not  extend 
to  the  locus  in  quo,  yet  was  adjoining  the  place  where  the 
trespass  was  committed ;  but  upon  consideration,  and  ad- 
verting to  the  argument  of  Mr.  Jeruis  as  to  how  the  matter 
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1846.       would  stand  if  stated  id  the  fonn  of  a  special  plea,  I  cumat 
HuGHKB      ^^^P  thinking  that  it  would  be  Yery  difficult  to  support  mA 
^    ^'  a  plea.    At  the  same  time  I  am  of  opinion  that  the  statnte 

•Bd  Another,  extends  to  Oil  pcTBons  whatever  i^inst  whom  an  ac&oa  b 
commenced  for  any  thing  done  in  purauanoe  of  the  set 
The  language  of  the  clause  is  general,  and  what  right  bavt 
we  to  limit  it  ?  There  must  be  something  done  in  punoance 
of  the  statute ;  but  it  is  evident  that  the  clause  does  not 
mean  what  the  words  literally  import,  for  in  that  case  there 
would  be  no  need  of  notice ;  the  clause  must  be  oonstiroed 
thus :  acting  bon&  fide  under  a  belief  that  the  act  is  done 
in  pursuance  of  the  statute.  It  is  said  that  any  penoo 
doing  an  act  which  he  bona  fide  believes  to  be  anthorizad 
by  the  statute,  is  within  the  protection  of  the  statute;  bat 
that  requires  some  qualification.  It  must  be  limited  to 
persons  who  are  supposed  to  know  the  law,  and  who  booft 
fide  believe  themselves  to  be  the  owners  of  the  land,  sod 
therefore  think  they  are  justified.  In  that  way  we  get  rid 
of  the  difficulty  arising  from  the  judgment  of  my  Brodier 
Pattesan  in  Hopkins  v.  Crowe  (a).  In  that  case  the  defendant 
thought  that  he  had  a  right  to  protection,  though  he  was 
not  the  owner  of  the  animaL  The  question  here  ia^  did 
the  parties  know  the  law,  and  think  the  facts  brought  then 
within  it.  The  case  of  A»A  v.  (Trvm  (ft)  may  be  distinguished 
on  that  ground,  because  there  the  defendant  could  not  have 
reasonably  considered  himself  a  gamekeeper.  My  judgment 
proceeds  upon  the  general  principle,  that  all  persons  who 
bon4  fide  believe  that  they  act  in  pursuance  of  the  statute, 
are  entitled  to  its  protection. 

Parke,  R — ^I  agree  in  opinion.  The  question  tarns 
upon  the  construction  of  the  75th  section,  and  it  must  he 
construed  in  the  same  way  that  we  construe  all  acts  of 
Parliament,  according  to  their  ordinary  grammatical  sens^ 
provided  such  construction  does  not  lead  to  a  manifest 
absurdity.     The  section  provides  ''for  the  protectioD  of 

.<  (a)  4  A.  &  E.  774.  ,r  (*)  4  Bing.  N.  C.  41 ;  S.  C  6  ScoU,  «9. 
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pencms  acdng  in  the  exocution  of  that  act,"  and  it  is        IS46. 
general  in  its  tenns  ^  that  all  actions  and  prosecutions  to       hoghbs 
be  commenced  against  any  person  for  any  thing  done  in     ^ 
pamumce  of  that  act,"  &c.    The  context  shews  that  the    and  Another, 
irards  ^  in  pnnmance  of  the  act"  are  not  to  be  read  in  their 
atiict  and  Uteral  sense ;  becanse  protection  would  be  un- 
oecessary,  if  the  party  acted  strictly  within  the  provisions 
of  the  statute.   Therefore  those  words  must  in  some  degree 
be  qualified  and  modified :  also,  because  the  cases  shew  that 
tbe  words  are  to  be  construed  '^bon&  fide  believing  that 
what  was  done  was  done  in  pursuance  of  and  authorized  by 
the  act"    Then  we  must  read  the  clause  in  the  same  way 
as  if  instead  of  the  words  ^Mn  pursuance  of  this  act,"  the 
words  were  **  bond  fide  believing  himself  within  the  act" 
Any  person  who  really  and  b(Hi&  fide  believes  that  he  is 
attthoriied  by  the  act  is  within  its  protection ;  but  then  he 
must  koow  the  act,  and  must  bon4  fide  believe  himself  the 
owner  of  the  fishery  in  defence  of  which  the  trespass  has 
been  c(»nmitted.     The  jury  have  already  decided  that 
question.    That  was  the  construction  which  I  put  upon  the 
statute  when  the  point  was  for  the  first  time  before  the 
Court,  and  the  reason  why  I  reserved  the  point  was  out  of 
respect  for  the  dictum  of  my  Brother  Fdttesan  in  Hopkins 
V.  Crmoe.     On  looking  through  the  authorities,  it  appears 
that  the  great  bulk  are  decisions  on  clauses  which  give  pro- 
tection eo  nomine  to  particular  persons ;  such  as  the  statute 
M  Geo.  2,  c.  44,  under  which  the  party  must  be  a  justice 
of  tbe  peace  or  a  peace  officer,  to  be  entitled  to  the  benefit 
of  the  act.    So  where  certain  powers  are  given  by  local  acts 
to  trustees,  the  parties  claiming  the  protection  of  the  act 
must  be  trustees;  though  if  they  are  trustees  de  facto,  it 
would  be  sufficient.     That  disposes  of  the  majority  of  the 
cases  which  have  been  cited,  except  the  case  of  Bush  v. 
Greeny  where  it  is  to  be  observed,  that  the  point  here  raised 
was  only  incidentally  mentioned  in  the  aigument     With 
respect  to  the  case  of  Hapkins  v.  Crowe^  I  agree  that  the 
defendant  there  could  not  be  entitled  to  protection,  because 
he  could  not  have  bona  fide  supposed  that  he  filled  the 
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IB46.       character  which  die  statute  intended  to  protect    There  is 

*"JJJJ^^^    no  decided  case  which  calls  upon  us  to  put  any  cAer 

»•  construction  on  the  section  in  question  than  this;^ — that  it 

and  Another,   extends  to  all  persons  who  bona  fide  believe  that  they  are 

authorized  by  the  act,  and  who  fill  the  character  in  ail 

respects  to  which  the  act  applies.     The  rule  ought  t»  be 

dischai^ged,   - 

Rule  disdiaiged. 


^e .  /^v^5^!EJ?££.'  Lambb  v.  Sbiythe. 

The  word  AsSUMPSlT  for  work  and  labour,  money  piud,  ftc. 

/  in'^tibe  ??  4  The  defendant  pleaded  in  abatement  the  non  joinder  of 

iTelVwhi'ch^'  nine  co-contractors.  The  affidavit  of  verificatbn  slated  that 

require!  a  plea  one  of  them.  Sir  Geoive  Rich,  resided  at  Na  43,  Lowndes 

iu  abatement  t>  i  4J 

for  noujoinder    Street,  Belgrave  oquare. 

panied^byM         ^  ^^^^  ^^^^  ^^  ^^°  obtained  to  Set  aside  the  plea, on 

affidavit  stoting  affidavits  which  stated,  that  at  the  commencement  of  the 

the  place  of  ' 

reridence  of  suit.  Sir  George  Rich  was  not  living  at  Na  43,  Lowndes 

joinMo!  means  Street,  Belgrave  Square :  that  a  person  who  had  gone  there 

or\o^»  of^^  ^^  ^^^  ^^^  ^^^  process  was  informed  that  the  house  wai 

auch party:  ^he  property  of  Colonel  Austin,  and  that  Sir  George  Rich 

affidavit  which  bad  left  it  for  some  time  past,  and  had  gone  to  France: 

party  as  resi-  that  diligent  inquiries  had  been  made  to  obtain  the  |daoe 

Sdn*  Taw"^'"  ^^  residence  of  Sir  Geoi^e  Rich,  but  without  eflFect:  that 

which  was  his  the  house  in  question  bad  become  unoccupied,  and 


home,  was 

held  a  sufficient  then  in  the  care  of  a  person  employed  to  let  it,  and  who^ 
with^he^su-  ^^  being  applied  to  as  to  where  Sir  George  Rich  could  be 
lute,  dthough    found  replied  that  he  knew  nothing  about  him. 

the  party  was  ^  ° 

not  then  there, 

abroad  fw  a  Jerm$  shewed  cause,  upon  affidavits  which  stated  that  the 

short  time.  l^ouse  in  question  was  the  furnished  residence  of  Sir  Geoise 
'  y  '  Ricb,  and  had  been  in  Colonel  Austin's  occupation  only  as 
a  friend  and  visitor  of  Sir  George  Rich,  to  whom  the  house 
and  furniture  then  and  still  belonged :  that  Sir  Geoige  Rich 
was  residing  there  at  the  time  of  the  ccMnmencementof  the 
suit,  but  being  about  to  leave  town  for  a  few  months  for  the 
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heneBt  of  his  health,  was  endeavouring  to  let  it  furnished       1840. 
until  his  return*     It  was  submitted,  that  under  these  cir-       Lambs 
cumstances  there  was  a  sufficient  compliance  with  the      ^   ^' 
«tatute  3  &  4  Wm.  4,  c.  42,  s.  8,  which  enacts,  '^  that  no 
plea  in  abatement  for  the  nonjoinder  of  any  person  as  a  co« 
defendant,  shall  be  allowed  in  any  Court  of  common  law, 
unless  it  shall  be  stated  in  such  plea  that  such  person  is 
resident  within  the  jurisdiction  of  the  Court,  and  unless 
the  place  of  residence  of  such  person  shall  be  stated  with 
convenient  certainty  in  an  affidavit  verifying  such  plea." 

Lush,  in  support  of  the  rule,  contended  that  the  statute 
had  not  been  complied  with,  inasmuch  as  its  object  was  to 
compel  the  party  pleading  in  abatement  to  give  such 
information  respecting  the  residence  of  the  coHX>ntractor 
as  would  enable  the  plaintiff  to  serve  him  with  process. 

Cur,  adv.  vtdt 

Pollock,  C.  6. — This  was  a  motion  to  set  aside  a  plea 
in  abatement,  on  the  ground  that  the  affidavit  did  not 
disclose  the  true  residence  of  a  party  who  ought  to  have 
been  joined.  We  are  all  of  opinion,  however,  that  the 
residence  stated  here  was  the  true  residence  of  Sir  George 
Rich,  and,  consequently,  that  the  rule  ought  to  be  dis- 
charged, but  without  costs.  The  affidavits  on  which  it  was 
moved,  no  doubt,  state  that  Sir  Geoi^e  Rich  was  not  living 
there  at  the  time ;  but  when  all  the  facts  come  to  be  inquired 
into,  it  appears  that  the  statute  has  been  complied  with. 
The  word  ^^  residence"  in  it  must  be  understood  in  the 
sense  of  a  man's  home. 

Pabke,  B. — It  means  **  domicile  or  home,^  and  this 
appears  to  have  been  that  of  Sir  George  Rich. 

Platt,  B.— The  language  of  the  3  &  4  Wm.  4,  c.  42, 
at  first  induced  me  to  hold  a  different  opinion,  but  on 
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1846. 


Lambb 

9, 

Smythe. 


looking  to  the  cases  decided  before  dial  mett  m  to  gtfing 

the  residence  of  parties  not  joined*  I  agree  in  opinion  widi 

the  rest  of  the  Court    The  cases  to  whidi  I  allude  are 

Newtm  V.  Verbd^  (a),  and  Taylar  v.  Harrit  (ft).    Thi 

statute  commands  that  to  be   done  ^vhich    the  Courn 

finrmerly  required  to  be  done. 

Rule  di8Gliaiged(e). 


(a)  1  Y.  &  J.  367. 

[b)  4  B.  &  A.  93. 


(c)  Witlamt 


IN  THE  EXCHEQUER  CHAMBER. 


Djban  v.  The  Queek  in  Error. 

HiRROR  upon  a  judgment  in  scire  &cias.  Upon  an  in« 
quisition  to  find  debts,  the  scire  facias^  which  bore  teste 
the  30th  of  March,  in  the  sixth  year  of  the  reign  of  her 
present  Majesty,  and  was  returnable  on  the  15th  of  April 
in  the  same  year,  stated,  that  by  an  Inquisition  taken  on 
the  1st  of  March  in  the  same  year,  before  the  commissioneiB 
appointed  under  a  commission  issued  out  of  the  Court  of 
Exchequer,  it  was  found  that  John  Dean  was,  on  the  day  of 


A  oommisrion 
tested  21st  of 
Febraary,  and 
returnable 
15th  of  April, 
1843,  au- 
thorised the 
oommiflsionera 
to  inquire 
wheUier  D.  is 
now  indebted 
to  the  Crown 
in  any  and 

Theinqnisition  taking  the  Said  inquisition  justly  and  truly  indebted  to  the 
uJISfM^h^  Queen  in  262i  10*.,  for  the  duty  of  customs  on  foreign  silks, 
1843,  found      imported  into  the  United  Eangdom  from  foreign  parts,  be- 

on  the  day  <if 

taking  th« 

inqmmtkm^ 

indebted  to 

the  Queen  in 

a  certain  sum, 

for  customs  dutj  on  silk  imported  by  him  betwoen  the  8th  and  14th  of  Febrntfx,  1S41,    A 

scire  facias  issuied  on  this  inquisition,  tested  the  30th  of  March,  1843.     AeU;  first,  thst  tbs 

finding  in  the  inquisition  was  not  inconsistent  with  the  auUiority  given  to  the  eommissiooen, 

and  tmit  the  form  of  the  commission  and  inquisition  was  according  to  the  established  preoedorts. 

Secondly,  that  the  fact  of  the  scire  facias  baring  issued  beforetoe  commission  was  retunsbfe, 

was  a  mere  irregularity,  and  not  a  ground  of  error. 


tween  the  8th  of  February,  1841,  and  the  14th  of  February, 
1841,  and  that  the  said  sum  of  262L  lOs.,  and  every  part 
tliereo^  then  remained  due  and  unpaid. 
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The  defendant  craved  oyer  of  the  oomnuflsum,  which 
was  set  out  It  bore  teste  the  2l8t  of  Februaiy^  in  the 
sixth  year  of  the  reign  of  her  present  Majesty^  and  was  r^.  Quoex. 
letumable  on  the  ISth  of  April  in  the  same  year,  and 
authorized  the  commissioners  therein-named,  to  inquire 
''  whether  the  said  J.  Dean  and  W.  S.,  or  either  of  them, 
be  now  indebted  to  us,  in  any  and  what  sums  of  money  for 
the  duties  aforesaid."  The  defendant  also  craved  oyer  of 
the  inquisition  returned  under  the  commission,  which  was 
also  set  out,  and  purported  to  be  taken  on  the  1st  of  March 
in  the  same  year,  whereby  it  was  found,  **  that  J.  Dean, 
importer  of  foreign  silks,  in  the  said  commission  named,  is, 
on  the  day  of  taJcing  this  inquisition^  justly  and  truly  indebted 
to  her  Majesty  in  the  sum  of  2&21  lO^*,  for  the  duty  of  cus- 
toms on  certain  foreign  silks,  by  him  the  said  J.  Dean, 
imported  into  the  United  Kingdom  from  foreign  parts, 
between  the  8th  day  of  February,  1841,  and  the  14th  day 
of  February,  1841,  and  that  the  said  sum  of  26221  10«., 
and  every  part  thereof  still  remains  due  and  unpaid/*  This 
inquisition  was  returned  on  the  1st  of  March,  1843.  The 
defeudant  then  pleaded,  that  he  was  not,  on  the  day  of 
taking  the  inquisition  under  the  said  commission,  jusdy 
and  truly  indebted  to  her  Majesty  in  the  said  sum,  or  any 
part  thereoi^  modo  et  forma.  Issue  having  been  joined 
thereon,  the  cause  came  on  for  trial,  and  a  verdict  passed 
for  the  Crown  for  137/.  16«.,  and  judgment  was  given 
accordingly.  A  writ  of  error  having  been  brought  upon 
that  judgment,  it  was  argued  by 

Montagu  Chambers  for  the  plaintiff  in  error.  The  first 
objection  is,  that  the  finding  of  the  commissioners  is  not  in 
conformity  with  the  inquiry  directed  by  the  commission. 
The  commissioners  had  authority  to  inquire  what  debt  (if 
ttiy)  was  due  fix>m  J.  Dean  to  her  Majesty  at  the  date  of 
the  commission,  which  is  the  21st  of  February,  1843 ;  but 
the  finding  upon  the  inquisition  is,  that  Dean  was  indebted 
on  the  day  of  taking  the  inquisition,  that  is,  on  the  1st  of 
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1846.        March,  1843.     The  finding  of  a  debt  due  at  a  diflefent 
^^^^        time  from  that  directed  by  the  commisBion,  is  a  Boding 
•»•  without  jurisdiction,  and  void.     It  will  perhaps  be  said  that 

the  defect  is  aided  by  that  part  of  the  inquisition  which 
alleges  that  the  goods  were  imported  between  the  8th  of 
February,  1841,  and  the  14th  of  February,  1841:  bat 
though  the  goods  were  imported  at  that  period^  the  debt 
in  respect  of  the  dates  thereon  might  not  have  accrued 
until  after  the  date  of  the  commission.  [T^ndal,  C.  J. — 
The  duty  becomes  a  debt  from  the  moment  of  importation.] 
Stoughter^s  case  {a)  shews  that  the  finding  must  pafsue  the 
authority:-  there  a  writ  of  melius  inquirendum,  reciting  a 
former  office  that  P.  S.  was  seised  of  a  certain  manor  and 
died  seised,  40  Eliz.,  was  awarded  to  inquire  whether  the  said 
manor,  at  the  death  of  P.  S.,  was  held  of  the  king  (James 
the  First) ;  and  the  finding  was,  that  the  manor  was  held  at 
the  time  of  the  death  of  P.  S.,  of  the  late  Queen  Elizabeth; 
and  the  Court  said,  '*  that  although  the  finding  were  weD, 
yet  forasmuch  as  it  was  without  the  warrant  of  the  writ,  it 
was  insufficient  and  void."  In  the  Doctrina  Pladtaiid^ 
p.  79,  it  is  thus  laid  down,  ^  Si  home  plead  un  commission, 
il  doit  monstre  que  les  commissioners  avoyent  authority  de 
determiner  mesme  le  matter,  que  fiiit  al  eux  refer  in  com* 
mission,*^  and  reference  is  made  to  Pagers  case  (d).  Unless 
the  finding  pursue  the  authority  given  by  the  commianoti, 
the  witnesses  could  not  be  indicted  for  peijury.  Secondly^ 
the  scire  facias  issued  before  the  commission  was  returnable, 
and  therefore  before  any  debt  appeared  upon  the  record. 
Formerly,  a  commission  could  only  have  been  made  return- 
able in  Term ;  but  the  5  &  6  Vict,  c  86,  s.  8,  gives  power 
to  issue  commissions,  &c.,  tested  and  returnable  "on  any 
day  certain  in  Term  or  Vacation,  to  be  named  in  such 
commission."  But  in  this  case  the  Crown  has  not  availed 
itself  of  the  provisions  of  that  statute,  the  scire  fitcias  being 
made  returnable  in  the  ensuing  Term.   In  West  on  Exteids, 

y  (a)  8  Rep.  168.  •^  (6)  5  Rep.  52. 
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it  is  said  (a),  '^  that  the  scire  fiidas,  though  it  may  be.  sued       1846. 
QUt  in  VacatioD^  must  be  tested  in  Term,  and  must  be  made    '"^ban 

letumable  in  Term ;"  and  reference  is  made  to  the  case  of  ^    5- 

The  Queen* 

Rex  Y.  JPearsan{b).  There  an  inquisition  to  find  debts, 
executed  in  Vacation,  was  returnable  in  the  following  Term, 
and  a  writ  of  scire  facias  being  issued  thereon,  tested  as  of 
the  Term  preceding  the  Vacation,  the  Court  set  aside  the 
writ  for  the  repugnancy  apparent  on  the  face  of  the  record, 
and  would  not  allow  it  to  be  aided  bj  inserting  the  true 
dates  by  means  of  a  memorandum  on  the  record.  There 
fFoodf  B.,  says,  "  this  is  not  a  case  in  which  we  ought  to 
depart  firom  the  ancient  practice  of  the  Court,  which  has 
always  been,  never  to  issue  a  scire  facias  till  after  the  return 
of  the  inquisition;  and  that  practice  is  founded  in  good 
reason,  for  the  debt  is  not  of  record  till  then.'*  The  objection 
does  not  amount  to  an  irregularity  only,  but  is  a  defect  in 
substance,  which  renders  the  whole  proceeding  void*  The 
case  resembles  that  of  a  cause  proceeded  in  without  any 
writ  having  been  issued. 

James  Wilde  for  the  Crown.  With  respect  to  the  first 
objection,  it  will  be  found,  on  referring  to  the  precedents, 
that  the  commission  and  inquisition  follow  the  forms  in** 
yariably  used  in  practice;  Mcamiufs  Exch*  Practice,  261, 
2ad  ed. ;  West  an  Extents,  App.  p.  18.  An  inquisition  in 
any  other  form  would  be  bad,  as  appears  from  the  case  of 
Bex  V.  Green  (c),  where  an  extent  having  issued  against 
M.  dated  in  February,  an  inquisition  which  was  taken 
thereupon  in  May  following,  found  G«  indebted  to  M.  ^^in 
February,  scilicet  die  emanationis  brevis  de  extent;"  and 
the  inquisition  was  quashed^  because  debts  are  not  bound 
by  the  teste  of  the  extent,  but  only  ^^  a  die  captionis  in-* 
qmsitionis."  The  object  of  the  commission  is  to  ascertain 
whether  any  debt  be  due  to  the  Crown^  and  the  important 


(a)  Page  316.  (c)  Banb.  265. 

(6)  3  Price,  288. 
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1846.       subject  of  inquiry  is,  vhedier  a  debt  exist  at  the  time  of 

the  inquisitioiu    In  the  present  case  it  appears,  on  the  &ce 

of  the  inquisition,  that  there  was  a  debt  at  the  time  of  the 

issuing  of  the  commission ;  tor  the  goods  are  found  to  hsfe 

been  imported  prior  to  the  date  of  the  commissicHL    In  die 

case  of  The  Attorney  Oeneral  v.  AnMted(a),  it  was  held  dut 

the  3  &  4  WuL  4,  c  67,  s.  8,  did  not  alter  the  in^NMidaD 

of  duty  on  goods  imported^  and  that  the  liabiii^  to  doty 

attached    immediately  upon    importation,    although  tkt 

statute  enabled  the  importers  in  certain  cases  to  postpone 

payment      [Maule^  J.— Suppose   the    goods   had  been 

imported  and  bonded,  and  remained  so  until  the  present 

time,  would  the  jury  be  warranted  in  finding  the  debt? 

It  is  consistent  with  the  statement  in  the  inqoisitioD,  that 

the  goods  were  imported  before  the  date  of  the  commiesioD, 

and  remained  in  bond  until  after  the  commission  issued, 

and  were  taken  out  of  bond  before  the  inquisition.]    Tbe 

debt  would  nevertheless  exist  at  the  time  of  the  commissioii, 

although  not  payable  until  a  subsequent  period.     The 

inquisition  only  finds  that  there  is  a  debt,  and  if  the  time 

for  payment  has  not  arrived,  that  fiict  should  be  pleaded  to 

the  scire  fiu^iaa     With  respect  to  the  second  objecdoo,  it 

amounts  only  to  an  irregularity,  for  which,  perhaps,  dK 

writ  might  have  been  set  aside,  as  in  the  case  of  Rex  % 

Pearson  (6),  but  the  defect  is  cured  by  appearance.  FaMf  Am 

V.  Hoyd  (c)  is  an  authority  in  point.    There  in  an  andili 

querela,    the    party  appeared    on    tbe    sdre    fiMaas  and 

demurred,  because  it  bore  date  before  the  audita  qoevda; 

and  the  Court  agreed,  that  if  it  had  been  a  scire  facias  ooa 

judgment,  the  defect  would  have  been  cured  by  appeaianoe; 

for  there  the  scire  fiicias  is  the  foundation,  and  quasi  an 

original;  but  it  was  otherwise  where  the  sdre  fiMaas  is  onlj 

to  bring  the  party  in  to  answer,  and  in  the  nature  of  mene 

pioeeBB,  and  the  judgment  m  given  on  the  audita  qooda. 

•^  (a)  12  M.  &  W.  690.  ^(c)  1  Veot  7. 

(5)  3  Price*  3SS. 
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A  wrong  date  to  a  scire  facias  is  im>  ground  of  errcM* ;  Bead  1846. 
▼.  Wilmot{a).  A  mere  inegniarity  in  process  is  cured  by  j^^^ 
appearance.     In  JRebsert  v.  Andretos  {b),  a  writ  of  account  ^ 

was  brought  in  Norfolk^  and  the  capias  ad  compatandnm 
awarded  to  London  instead  of  the  sheriff  of  Norfolk,  and 
Lord  Coke  held,  that  there  having  been  an  appearance  upon 
the  process,  it  was  made  good.  In  Bac.  Air.  tit  **Errar^ 
(K  5)9  it  is  said,  '^  if  upon  audita  quereht  a  scire  &cia8  be 
braoght,  bearing  date  before  the  audita  querela,  and  the 
defimdant  appear  and  for  this  cause  demur,  this  iault  is 
cured  by  the  appearance ;  fior  the  audita  quei^la  is  more  of 
the  nature  9f  a  commisrion  than  a  writ;  and  if  the  party  be 
in  Court,  the  matter  ought  to  be  inquired  into  without 
inquiring  into  the  nature  of  the  process  by  which  he  was 
brought  in."  Here  the  inquisition  was  in  fact  retiHned 
before  the  scire  facias  issued;  and,  since  the  recent  statute, 
there  is  no  di£Bculty  in  filing  the  commission  of  record  in 
Vacation  so  as  to  make  its  return  correspond  with  the 
inquisition.  An  immediate  extent  may  issue  on  a  commis- 
sion and  inquisition,  if  they  are  actually  returned  before 
the  return  day ;  West  en  Extents  (c). 

Montoffu  Chambers  in  reply.  No  answer  is  given  to  the 
objection  that  there  was  no  authority  to  swear  the  witnesses- 
upon  any  other  matter  than  that  specified  in  the  commis- 
sion. The  entries  which  have  been  referred  to  are  mere 
fornouf,  and  e^nnot  cure  a  defect  in  substance.  The  Attometf 
General  v.  Anstei  is  an  authority  in  favour  of  the  plaintiff" 
in  error,  for  it  shews,  that  aMioi:^  the  goeda  ace  imported 
the  duty  may  not  be  due.  The  goods  tiiight  either  remain 
in  bond,  or  be  taken  out  by  some  person  other  than  the 
importer,  in  which  case  the  latter  would  not  be  liable  to 
the  duty.  It  is  quite  consistent  with  the  finding  in  this 
case^  that  the  liability  which  existed  before  did  not  become 
a  debt  until  after  the  date  of  the  commission.     As  to  the 

V   (o)  1  Vent.  220.  fc)  Page  48 

y\h)  1  Cro.  Eliz.  82. 
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1846.  other  point,  the  objection  is  treated  in  Bex  v.  Pears(m(a) 
as  a  repugnancy,  not  as  an  irregularity.  Thompson,  C.  B^ 
there  says,  ^*  There  is  a  manifest  incongruity  on  the  &oe  of 
the  proceedings  to  which  the  record  is  to  give  effect;  tbe 
inquisition  issued  in  Vacation,  and  this  scire  facias  is  made 
also  to  issue  in  Vacation,  returnable  in  Michaelmas  Tenn, 
and  tested  in  Trinity  Term.  So  that  on  the  &ce  of  the 
proceedings,  the  writ  appears  to  have  issued  before  the 
demand  arose  on  which  the  defendants  were  so  sued;  that 
is,  therefore,  an  objection  to  the  process,  because  it  oag^ 
not  to  have  been  issued,  for  it  could  not  then  be  supported, 
in  point  of  fact"  In  Vaughan  v.  Uoyd  {b)  the  scire  hem 
was  in  the  nature  of  mesne  process ;  here  it  is  similar  ta 
a  scire  fecias  on  a  judgment  In  the  forms  given  in  Wett  oa 
ExtenUf  two  dates  are  stated  as  to  the  time  when  the  debt 
became  due. 

X   Wilde  claimed  on  behalf  of  the  Crown,  and  wai 
allowed  the  general  reply. 

Cur.  ad».  rmlL 

The  judgment  of  the  Court  (c)  was  now  delivered  by 
Tendal,  C.  J. — The  first  objection  raised  on  this  record 
is,  that  the  finding  of  the  commissioners  under  tbe  in* 
quisition  is  not  in  conformity  with  the  inquiry  directed  by 
the  commission.  The  commission,  as  it  appears  on  the 
record  when  set  out  on  oyer,  directs  the  commissioneia  to 
inquire  whether  John  Dean  be  now  indebted  to  her  Majesty 
in  any  and  what  sums  of  money  for  the  duties  aforesaid; 
and  the  commission  is  tested  on  the  21st  of  Februaiy,  in 
the  sixth  year  of  her  Majesty's  reign.  It  is  aigued  that  the 
commissioners  are  confined  to  the  inquiry  whether  John 
Dean  were  indebted  on  that  day.  The  inquisition,  which 
is  also  set  out  on  record,  was  taken  on  the  1st  of  March  of 

(a)  3  Price,  ass.  Coleridge,  J.,  CoUwm,  J.,  MoMk, 

y  (A)  1  Vent  7.  J.,  Creawdl,  J. 

(fi)  Tindal,  C.  J.,  WiiUanu,  J., 
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the  same  year^  and  the  commission  finds,  on  the  oath  of  18-16. 
good  and  lawful  men  therein  mentioned,  that  John  Dean,  Dean 
on  the  day  of  taking  this  inquisition,  is  justly  and  truly  ^ 
indebted  to  her  Majesty  in  the  sum  of  262/.  10*.  for  duty 
of  customs  on  certain  foreign  silk,  by  him  the  said  John 
Dean  imported  into  the  United  Kingdom  from  foreign 
parts,  between  the  8th  of  February,  1841,  and  the  14th  of 
February,  1841 ;  and  that  the  S£ud  262Z.  10*.,  and  every  part 
thereof^  still  remains  due  and  unpaid.  We  are  of  opinion 
that  there  is  no  inconsistency  whatever  between  the  finding 
of  the  jury  and  the  authority  given  to  the  commissioners, 
for  the  inquisition  finds  the  duty  to  have  become  due  on 
the  14th  of  February,  1841,  and  as  the  inquisition  further 
proceeds  to  find  that  it  still  remained  due  and  unpaid  on 
the  1st  of  March,  the  day  on  which  the  inquisition  is  taken^ 
it  follows  necessarily  that  the  jury  find  the  duty  to  be  due 
on  the  2l8t  of  February,  the  day  on  which  the  commission 
was  issued :  indeed,  it  is  manifest,  from  the  special  finding 
of  the  origin  of  the  debt,  that  it  must  have  been  a  debt 
from  the  14th  of  February,  1841 ;  for  it  has  been  decided 
iikBt  the  importer  of  goods  from  a  foreign  country  becomes 
liable  on  importation  to  the  duties  of  customs  payable 
thereon ;  77ie  Attorney  General  v.  Ansted{a) ;  and  the  latest 
day  of  the  importation  in  this  case  is  found  to  be  the  14th 
of  February.  But  even  if  the  origin  of  the  debt  had  not  so 
distinctly  appeared  on  the  inquisition,  it  appears  fi*om  the 
inspection  of  a  great  number  of  commissions,  and  inqui-» 
sitions  taken  thereon,  with  which  we  have  been  furnished 
from  the  year  1777  downwards,  that  the  commissions  and 
inquisitions  have  always  been  framed  in  the  same  precise 
form  as  the  present;  so  that  the  course  and  practice,  which 
is  the  law  of  the  Court,  would  have  been  a  sufficient  sanction 
for  the  form  in  which  the  documents  in  question  are  issued, 
even  without  any  other  answer  to  the  objection  first  taken. 
The  second  objection  raised  upon  the  record  was  that 
the  writ  of  scire  facias,  issued  before  the  commission  was 
returnable ;  and,  therefore,  before  any  debt  appeared  upon 

y{a)  12M.  &  W.  520. 
TOU   m.  AAA  ]>•   &   L. 
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the  record,  the  commission  being  returnable  on  the  I5th  of 
April,  and  the  scire  facias  bearing  teste  on  the  30th  of 
March,  and  being  made  returnable  on  the  same  day  as  the 
commission,  namely,  the  1 5  th  of  ApriL  But  we  are  of 
opinion  that  that  objection  amounts  only  to  an  inregularity, 
and  not  to  error  on  the  record.  In  the  case  otJtex  v.  Pear- 
son (a),  on  which  the  plaintiff  in  error  relies,  the  objectioD, 
which  16  precisely  the  same  as  the  present,  was  treated  by 
the  defendants  as  matter  of  irregularity  only,  and  so  hdd 
by  the  Court  The  scire  fecias  in  this  case  is  only  in  the 
nature  of  process  to  bring  the  party  into  Court  to  answer; 
and  if  the  teste  of  mesne  process  be  too  eailj,  that  does  not 
make  the  process  a  nullity  but  irregular  only.  We,  there* 
fore,  think  that  the  judgment  of  the  Court  of  Exchequer 
must  be  affirmed. 

Judgment  affirmed. 

(a)  3  Price*  288. 


/i?  /^  MfTM. 


BeVINS  v.  HULME. 


/ 


AjBompiit.  1  HE  parties  in  this  case,  which  is  reported  ante,  p,  309, 
tion  suted  that  ^^^  having  consented  to  amend,  the  following  judgment  of 
the  defendint    the  Court  was  afterwards  delivered  by 

and  A.  were  -^      • 

in  partnership 

as  attorneys,  luid  in  consideration  that  the  plaintiff  would  retain  them  as  snch  attorneys,  to 
conduct  an  action  at  the  suit  of  B.  against  one  L.  for  negligent  driTing,  the  defendant  and  his 
partner  promised  to  fulfil  their  duty  as  such  attorneys  in  and  about  prosecuting  the  said  action, 
and  recovering  damages :  it  then  alleged  that  the  defendant  and  his  partner  did,  under  the  said 
retainer,  commence  an  action  agunst  L.,  and  such  proceedings  were  thereupon  taken  that  B. 
recovered  judgment  agunst  L.  for  56/.  15«. :  that  afterwards  the  defendant  and  his  said  parlser. 
Of  9uch  attorneyt  oi  lUorttaid,  for  obtaining  satisfaction  of  the  said  damages,  sued  out  a  writ  of 
fi.  fa.,  to  which  the  sheriff  returned  that  he  had  leried  9t,  part  (^  the  daoMges,  and  nulla  bona 
as  to  the  residue :  that  the  defendant  and  his  said  partner,  om  $uch  attorneys  as  afortsaid,  for 
obtaining  satisfaction  of  the  said  residue,  issued  a  ca.  sa.,  by  virtue  whereof  L.  was  impriaooed, 
and  paid  the  residue  of  the  damages  to  the  governor  of  the  gao),  who  paid  the  same  to  the 
defendant  and  his  partner,  at  weh  attonupt  a»  ajomaid:  that  before  they  received  the  saase 
they  sent,  as  such  attorneys  as  aforesaid,  to  the  gaoler,  a  discharge  of  L.  out  of  custody,  by  virtue 
whereof  he  was  discharged.  Breach :  that  although  the  defenAmt  and  hb  partner  rec^ved  the 
said  damages,  and  the  plaintiff  duly  paid  to  them,  as  such  attorneys  as  aforesaid,  their  costs  and 
chaiges  of  prosecuting  the  said  action,  yet  they  had  not  paid  to  B.  or  the  plaintiff,  the  rssidae 
of  the  said  damages. 

HM^  that  the  declaration  was  had  on  special  demurrer,  for  not  shewing  with  sufEcient 
certainty  that  the  money  which  the  defendant  had  received  and  not  paid  over,  was  mooey 
received  by  the  defendant  and  his  partner  as  attorneys  in  the  action,  under  U»e  retainer. 

Held  also,  that  the  original  retainer  was  not  determined  by  the  judgment ;  but  continued 
afterwards  so  as  to  warrant  the  attorney  in  issuing  execution  within  a  year  and  a  day ;  or  after- 
wards^ in  continuation  of  a  former  writ  of  execution  issued  within  that  time ;  and  also  to  wanaaft 
his  reoeiring  the  damages  without  a  writ  of  execution  (a). 

(a)  The  reader  is  requested  to  cancel  the  marginal  note,aa<e,p.  309,  and  to  subatitnte  the  above. 
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Parke,  B. — This  case  was  argued  before  my  Lord  Chief       1846. 
BaroHj  my  Brothers  Alderson  and  Platt^  and  myself,  in  the 
conrse  of  last  IMlchaelmas  Term. 

The  action  is  on  a  special  contract  between  the  defendant 
and  one  Andrew,  who  are  stated  to  be  in  partnership  as 
attorneys,  and  the  plaintiff;  and  it  is  averred  that  in  con- 
sideration, &c.  [His  Lordship  here  read  the  declaration.] 
To  this  declaration  there  is  a  demurrer,  assigning  several 
causes ;  but  the  material  one  is,  that  it  is  not  alleged  that 
the  defendant  and  Andrew,  in  receiving  the  money,  acted 
on  the  retainer  of  the  plaintiff.  "Jhough  the  declaration 
would  we  think,  have  been  good  after  pleading  over,  or  on 
general  demurrer,  it  seems  to  us  that  it  is  bad  for  the  cause 
assigned.  The  contract  declared  upon  is  that  made  in 
consideration  of  the  original  retainer,  by  the  plaintiff,  of  the 
defendant  and  Andrew  to  prosecute  a  suit,  in  the  name  of 
another  person,  for  reward  to  be  paid  by  the  plaintiff;  and 
the  defendant  and  Andrew's  promise  is  to  perform  and 
fulfil  their  du^  as  attorneys  in  prosecuting  the  action  for 
the  plaintiff,  and  in  and  about  recovering  damages,  and  in 
reladon  thereto;  and  the  breach  meant  to  be  assigned  is, 
the  non-payment  of  the  damages  after  the  receipt  thereof. 
Now,  what  was  the^duty,  in  this  respect,  of  the  defendant 
and  Andrew,  as  attorneys  in  that  suit,  arising  out  of  the 
original  retainer  by  the  plaintiff?  It  was  that  if  they 
received. the  damages,  as  attorneys  in  that  suit,  under  the 
retainer,  they  would  pay  them  over,  whether  to  the  plaintiff 
in  the  present  suit,  or  the  nominal  plaintiff  in  that  which 
they  brought,  does  not  appear,  but  to  one  or  the  other ; 
it  certainly,  however,  was  not  a  duty  flowing  out  of  the 
original  retainer  to  pay  any  mem^y  received  at  any  time  by 
them,  though  as  attorneys.  Is  there,  then,  a  sufficiently 
certain  allegation  that  the  money  which  they  refused  to  pay 
over  to  the  present  plaintiff,  or  the  nominal  plaintiff,  was 
money  which  was  received  by  them  as  attorneys  in  that 
action  under  that  retainer  ?  It  appears  to  us  that  there  is 
not,  for  though  we  agree  that  the  original  retainer  is  to  be 

A  A  A  3 
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1846.        presumed,  prima  facie,  to  continue  as  long  as  bj  law  it 
Bevinb       roight,  as  argued  by  Mr.  Prideatix,   on   the  authority  of 
»•  Lord  ElleiiborougKs  dictum,  in  Brackenbury  v.  PeU{a)'y  and 

although  we  think  he  was  right  in  contending  that  tbe 
original  retainer  was  not  determined  by  the  judgment  but 
continued  afterwards,  so  as  to  warrant  the  attorney  in 
issuing. execution  within  a  year  and  a  day,  or  afterwards, 
in  continuation  of  a  former  writ  of  execution  issued  within 
that  time,  and  also  to  warrant  his  receiving  the  damages 
without  a  writ  of  execution,  [the  weight  of  prior  authorities  r^&) 
being  against  the  decision  of  Heath,  J.,  in  Tipping  t. 
Johnson  (c)] ;  yet  it  seems  to  us  that  the  averment  of  the 
receipt  of  the  money  is  bad  for  uncertainty.  It  is  stated 
that  the  defendant  in  the  original  action,  being  in  costody 
on  a  ca.  sa.  paid  a  sum,  being  the  amount  of  the  residue  of 
the  damages,  not  to  the  plaintiff,  but  to  the  governor  of  the 
gaol,  who  paid  it  to  the  defendant  and  Mr.  Andrew,  '*  as 
such  attorneys  as  aforesaid.'*  This  expression  is  ambiguous; 
it  may  mean  as  attorneys  for  the  plaintiff  in  that  suit,  and 
under  the  original  retainer ;  or  it  may  mean  (as  the  same 
expression  certainly  does  in  the  allegation  of  the  special 
contract  itself)  simply  as  attorneysi,  or  attorneys  in  co- 
partnership. In  the  latter  case  the  averment  would  be 
clearly  insufficient,  and  the  non-payment  to  the  plaintiff 
would  be  no  breach  of  the  contract  declared  upon ;  and  the 
rule  of  construction  is,  that  the  words  are  to  be  taken  most 
strongly  against  the  party  pleading.  After  pleading  over, 
the  allegation  would  be  good,  for  then  it  would  be  under- 
stood in  that  sense  which  would  require  an  answer;  so 
also,  on  general  demurrer ;  but,  as  the  objection  is  pointed 
out  on  special  demurrer,  it  seems  to  us  that  it  ought  to 
prevail 

Judgment  for  the  Defendant. 

•^  (fl)  12  East,  685.  4,  5.      2  Jnat    378.     Lmb  ▼. 

(b)  Lawrencev.Harri9m,Sty\e8,      WtUiamsi  1  Salk.  89. 
426.    RoU,  Abr.  "  Attorney," (M),      -^(c)  2  B,  &  P.  357. 
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IN  THE  NINTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Regina  r.  The  Recorder  of  King's  Lynn.  1346. 

_  *  M 

M.  HIS  was   a  rule   calling  upon   the  Recorder   of  the  An  order  of 

borough  of  King's  Lynn,  in  the  county  of  Norfolk,  to  shew  drawn  up  in 

cause  why  a  writ  of  certiorari  should  not  issue  to  remove  ^rra  •  "  Bo? 

into  this  Court  an  original  order,  under  the  hands  and  roughofKing'i 

...  ,  Lynn,  in  the 

seals  of  two  justices  of  the  said  borough,  dated  the  18th  of  county  of 
August,  1845,  for  the  removal  of  Sarah  Wray,  widow,  and  (in  the  margin) 
her  six  children,  from  the  parish  of  St  Margaret,  in  the  "i^J°^f7he 
said  borough,  to  the  township  of  Bowling,  in  the  parish  of  churchwardens 

"Dii»i-i  /»-tri  -It  !/•  ^'^^^  overseers 

Joraatord,  in  the  county  of  York;   and  also  an  order  of  of  the  poor  of 

the  parish  of 
St.  Margaret, 
in  the  borough  of  Kingja  Lynn  aforesaid,  unto  us,  whose  hands  and  seals  are  hereunto  set,  two 
of  her  Migesty's  justices  of  the  peace  in  and  for  the  said  borough,"  &c.,  that  S.  W.  and  h<T  six 
children,  inhabitants  of  the  said  parish,  **  are  now  actually  chai^eable  to  the  said  parish,*'  *'  wo 
the  said  justices,  upon  due  proof  made  thereof,  as  well  upon  the  examination  of  the  said  S.  W.  of 
S.  EL  and  of  J.  H.,  upon  oath,  as  otherwise,  and  likewise  upon  due  consideration  had  of  the 
premises,  do  adjudge  the  same  to  be  true ;  and  we  do  likewise  adjudge  that  the  lawful  settlement 
of  them  the  said  S.  W.  and  her  said  children  is  in,**  &c.  The  order  concluded  in  the  usual  form 
"  Given,**  &c.,  without  stating  where  it  was  made.  Held,  that  it  sufficiently  appeared  upon  the 
face  of  this  order ; — 

First,  that  the  justices  were  acting  within  their  jurisdiction. 

Secondly,  that  the  evidence  upon  which  the  justices  had  proceeded  was  legal  evidence,  and 
that  the  words  <*  as  otherwise,'*  would  not  be  intended  to  mean  evidence  not  upon  oath. 

Thirdly,  that  the  adjudication  of  the  settlement  was  made  at  the  same  time  and  place  es,  and 
apon,  the  hearing  of  the  evidence.  ^^  j^A    S3j^ 
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1846.       sessions  confirming  the  said  original  order^  on  appeal  of  the 
Rbgina      overseers  of  the  said  township  of  Bowling. 
^^^^  J.  £        The  order  of  removal  was  in  the  following  terms: 

KiNG*8  Lynn. 

Borough  of  King's  Lynn,  1  Upon  the  complaint  of  the 
in  the  count j  of  Norfolk,  /churchwardens  and  overseen 
of  the  poor  of  the  parish  of  St  Margaret,  in  the  boron^  of 
King's  Ljnn  aforesaid,  unto  us  whose  hands  and  seals  are 
hereunto  set,  two  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  said  borough,  one  whereof  is  of  the  quonuDi 
that  Sarah  Wray,  widow,  and  her  six  children,  by  her  late 
husband,  Robert  Wray  (that  is  to  say),  Robert,  aged  about 
twelve  years,  John,  aged  about  ten  years,  Maiy  Ann, 
aged  about  six  years,  Elizabeth,  aged  about  four  years, 
Christiana,  aged  about  two  years,  and  Sarah  Ann,  aged 
about  seven  weeks,  now  inhabit  in  the  said  parish  of  St 
Margaret,  not  having  gained  a  legal  settlement  there,  and 
that  the  said  Sarah  Wray,  and  her  said  children,  are  now 
actually  chaigeable  to  the  said  parish  of  St.  Margaret :  Wc, 
the  said  justices,  upon  due  proof  made  thereof^  as  well 
upon  the  examination  of  the  said  Sarah  Wray,  of  Sarah 
Harrison,  and  of  James  Hubbard,  upon  oath,  as  otherwise, 
and  likewise  upon  due  consideration  had  of  the  premises, 
do  adjudge  the  same  to  be  true ;  and  we  do  likewise  adjudge 
that  the  lawful  settlement  of  them  the  said  Sarah  Wrqf, 
and  her  said  children,  is  in  the  township  of  Bowling,  in  the 
parish  of  Bradford,  in  the  county  of  York.  We  do,  there- 
fore, require  you  the  said  churchwardens  and  overseers  of 
the  poor  of  the  sidd  parish  of  St  Margaret,  or  some  one  of 
you,  to  convey  the  sud  Sarah  Wray,  and  her  children, 
firom  and  out  of  your  said  parish  of  St.  Margaret  to  the 
said  township  of  Bowling,  and  to  deliver  them  to  the 
churchwardens  and  overseers  of  the  poor  there,  or  to  some 
or  one  of  them,  together  with  this  our  order,  or  a  true  copy 
thereof,  at  the  same  time  shewing  to  them  the  original. 
And  we  do  hereby  require  you  the  said  churchwardens 
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and  oyerseers  of  the  poor  of  the  said  township  of  Bowlings        1846. 
to  receive  and  provide  for  them  as  inhabitants  of  yonr       Regjna  ' 
township.  ^    •• 

Recorder  of 

Given  under  our  hands  and  seals   this  18th  day  of  King's  Lynn. 
Angast,  in  the  year  of  our  Lord  1845. 

(Signed)    Robert  Pilchbr,  Mayor,  {u  &) 
John  Watte,  (l.  a) 

The  following  objections  were  stated  to  this  order:  First, 
that  it  does  not  appear  that  the  justices,  when  making  it, 
were  acting  within  their  jurisdiction.  Secondly,  that  it 
^)pears  that  the  justices  have  received  evidence  which  was 
not  apon  oath.  And,  thirdly,  that  the  adjudication  or 
inquiiy  into  the  place  of  settlement  of  the  paupers  did  not 
proceed  upon  any  proper  evidence. 

Palmer  now  shewed  cause.  It  is  submitted  that  it  suffi- 
ciently appears  upon  the  &ce  of  this  order  that  the  justices 
acted  within  their  jurisdiction.  In  the  margin  of  the 
order  there  is  "  Borough  of  King's  Lynn,  in  the  county  of 
Norfolk,"  and  the  complaint  is  stated  to  be  made  by  ^^  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of 
St  Margaret,  in  the  borough  of  King's  Lynn  aforesaid, 
unto  us,  two  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  said  borough,  one  whereof  is  of  the  quorum."  It 
will,  therefore,  be  taken  to  be  made  in  the  place  mentioned 
in  the  margin,  namely,  the  borough  of  King^s  Lynn.  The 
case  of  Beff.  v.  The  Inhabitants  of  Casterton  (a)  is  in  point. 
There  an  order  of  removal  had  in  the  margin  the  words 
"  Westmoreland  to  wit,"  and  proceeded :  **  To  the  overseers 
ofthepoorofthe  township  of  K.,  and  to  the  overseers  of  the 
poor  of  the  township  of  C.  in  the  said  county.  Whereas 
yon,  the  overseers  of  the  poor  of  the  township  of  EL, 
have  made  complaint  unto  us  whose  names  are  hereunto 
set  and  scab  affixed,  being  two  of  her  Majesty's  justices  of 

y  (a)  6  Q.  B.  507. 
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1846.       the  peace  and  quorum  in  and  for  the  said  county,"  &c 

Regina      '^^  ^®®^  ^^  ^^®  order  was  in  the  usual  form,  and  did  not 
_     »•       .    further  state  the  county  in  and  for  which  the  lustices  acted. 

Recorder  of  ii,         ,.... 

King's  Lynn.  And  it  was  held  that  the  jurisdiction  sufficiently  appeared  by 
reference  to  the  margin,  which  was  part  of  the  order  far 
that  purpose.   In  the  late  case  of  Reg.  v.  The  InhabUants  tf 
Stockton  (a),  the  words  descriptive  of  jurisdiction  were,  '*  unto 
us,"  ^^  two  of  her  Majesty's  justices  of  the  peace  for  the  said 
borough,"  omitting  the  word  ''  in.**   And  the  Court  held  that 
the  word  '^  in,"  when  used  in  the  phrase  of  '^  in  and  for  d)e 
said  county,"  was  descriptive  of  the  locality  in  which  die 
order  was  made ;  for  otherwise  it  would  be  mere  surplusage ; 
and  therefore  held  that  its  omission  was  fatal     The  King  v. 
Austin  (b)  decides  that  an  order  of  sessions  to  suppress  an 
alehouse,  must  state  the  county  in  which  the  alehooae  is 
situated ;  and  the  reason  given,  in  the  mai]ginal  note  to 
that  case  is,  because  '^  the  county  in  the  margin  refers  only 
to  the  place  where  the  order  was  made."     [He  refeiied 
also,  on  this  point,  to  Hale's  Pleas  of  the  Crown^  vol  2, 
ch.  23,  8.  1.]     As  to  the  second  objection,  it  is  submitted 
that  the  words  ''  upon  due  proof  made  thereof,  as  well  upon 
the  examination  of  the  said  Sarah  Wray,  of  Sarah  Harrison, 
and  James  Hubbard,  upon  oath,  as  otherwise^  and  likewise 
upon  due  consideration  had  of  the  premises"  are  sufficient 
In  2  Nolan's  Poor  Laws,  222, 3  (4th  ed),  it  is  said,  "If  tbe 
order  profess  to  be  made  ^  upon  due  examination,"  without 
saying  ^  upon  oath,'  it  is  sufficient ;  for,  in  an  order,  it  shall 
be  intended  to  be  upon  oath."     ^'  So  if  it  profess  to  be 
made  '  upon  examination  of  the  premises  upon  oath,  and 
other  circumstances,'  it  is  sufficient"    Jtex  v.  Bagwortk  (c) 
is  there  referred  to  as  an   authority,  and  that  case  will 
be  found  to  be  precisely  in  point  with  the  present     There 
the   words   were    *^  upon    examination    of  the    premises 
upon  oath  and  other  circumstances,"  and  the  Court  held 

(a)  2   Car.,    Ham.  &   Allen's      Leach ;  S.  C.  2  Ld.  Raym.  1406. 
New  Sess.  Cases,  p.  16.  (c)  Cald  S.  C.  179- 

(Jb)  8  Mod.   309,  5th  ed.,  by 
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them  sufficient     [ColeridffBy  J. — T%e  ISnff  v.  Luffe  (a)  is  a        1846. 
mmilar  case.    There  the  order,  which  was  a  bastardy  order,       R^^fl^JJ"^ 
purported  to  be  made  ^^  upon  examination  of  the  cause  and  9' 

.  .  Recorder  of 

circumstances  of  the  premises,  as  well  upon  the  oath  of  the  King's  Lynn. 

said  Mary  Taylor, 'a«  otherwise;^  and  hord  Ellenbarough, 

in  giving  judgment,  says,  ^'  It  is  true  that  it  is  not  said, 

^  as  otherwise  upon  oath  ;*  but  as  no  evidence  can  properly 

be  given  otherwise  than  upon  oath,  it  is  not  going  further 

in  making  an  intendment  to  support  this  order  than  has 

been  done  in  other  cases,  to  say  that  such  other  evidence 

must  also  be  taken  to  have  been  given  upon  oath."]     It  is 

only  by  intendment  that  the  Court  can  say  there  was  any 

other  evidence  given  than  that  upon  oath ;  and  if  the  Court 

are  to  make  any  intendment,  they  will  do  so  in  &vour  of 

the  order,  and  to  support  it;    Rex  v.  Aire  and  Colder 

Navigation  (b) ;  Bex  v.  Farringdon  (c) ;  Rex  v.  Kempson  (d) ; 

The  King  v.  Ghgsop  (e).     [He  referred  also,  on  this  point, 

to  Rex  V.  Damcm  (/).]     As  to  the  third  objection,  that  it 

does  not  appear  that  the  adjudication  of  the  settlement  was 

founded  upon  any  evidence  on  oath  at  all,  it  is  submitted 

that  the  whole  order  must  be  read  together,  and  that  it 

then  sufficiently  appears  that  it  was  made  upon  the  evidence 

before  recited.     The  case  of  The  King  v.  Crisp  (g)  shews 

that  the  Court  will  read  the  whole  order  together,  and 

it  will  then  sufficiently  appear  that  the  adjudication  of  the 

settlement  proceeded  upon   the  hearing  of  the  evidence 

before  recited. 

Dundas  and  Metcalfe,  in  support  of  the  rule.  As  to  the 
first  objection,  the  question  is,  whether  it  be  shewn  on  the 
&ce  of  the  order  that  being  justices  *'  in  and  for"  the 
borough  of  King's  Lynn,  they  not  only  heard  the  complaint 
of  the  woman  there ;  but  also  proceeded  to  make  the  adju- 

y^(a)  8  East,  193.  -  («)  4  B.  &  A.  616. 

^(6)  2  T.  R.  660.  (/)  1  Chit.  Rep.  147  ;   S.  C. 

^(c)  2  T.  R.  466.  2  B.  &  A.  378.  -^ 

^d)  1  Cowp.  241.  ./'(^r)  7  East,  389. 
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1846.        dication  ^*  in"  the  borough.     It  is  quite  consistent  with  the 

Reoina       terois  of  this  order  that  they  may  have  heard  the  comptunt 

p.  of  the  woman  ^*in"   the  boroiurh,   and  afterwards  have 

Recorder  of  ^ 

King's  Lynn,   gone   out  of  the   borough  and  made  their  adjudicadoiL 
Regina  v*  JTie  Inhabitants  of  Castertan{a\  which  has  been 
relied  on  by  the  respondents  in  the  course  of  the  aigomentt 
was  decided  upon  a  totally  different  point  to  the  one  here, 
as  appears  firom  the  commencement  of  the  judgment  of  the 
Court  as  delivered  by  I^ord  Denman^  who  said,  '^The 
principal  question  in  this  case  is,  whether  the  justices 
making  the  original  order  of  removal  appear  upon  the  iaoe 
of  it  to  have  jurisdiction ;  or,  in  other  words,  whether  they 
are  stated  with  sufficient  certainty  to  be  justices  of  and  far 
the  county  in  which  the  removing  township  is  situate.** 
As  to    the   case  of   7%e   Queen   v.   The   InhabiiuMts  cf 
Stockton  (d),  there  was  nothing  there  decided  except  that 
the  words  ^^  justices  of  the  peace  for  the  said  borough' 
were  insufficient.    Whether  if  the  word  **  in"  had  also  been 
inserted  it  would  have  been  sufficient,  was  a  point  beside 
that  case,  and  the  dicta  on  which  were  therefore  extra- 
judicial.    As  to  what  has  been  said  respecting  the  words 
**  Borough  of  King's  Lynn,'*  in   the   maigin,  that  would 
only  aid  the  defect,  if  reference  were  made  to  it  in  the 
body  of  the  order  itself;  as  if  it  had  been  said,  ^  Given,"  &e. 
^^  at,"  &C.  ^  in  the  borough  aforesaid."    The  order  should 
have  stated  at  the  end  where  it  was  made,  in  conformity 
with  the  forms  in  the  books  of  practice.     In  ArchL  JmmL 
of  the  Peace,  vol  3,  p.  528,  (3rd  ed.),  the  form  there  given 
concludes  thus:  ^^  Given  under  our  hands  and  seals  this* 
&C.,   ^'  of,*'  &c.     In  ChUiTs  case  (c),  an  indictment  was 
stated  to  be  found  ^^  apud  generalem  sessionem  pacis  tent 
apud  Blandford;"   and  it  was  held  bad  for  not  stating 
*^in  comitatu  praedicta"     To  the  same  effect  is  Ludbw's 
case  (d)y  and  also  the  case  of  Hamond  v.   The  Queen  {e} 

/(a)  6  a  B.  607.  (c)  1  Cro.  EUs.  606. 

(6)  2  Gar.,   Ham.   &   Allen's         id)  Id.  73S. 
New  Sess.  Cases,  p.  16.  (e)  Id.  751. 
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These  authorities  shew  that  in  an  indictment  there  is  no  1846. 
intendment  that  any  thing  is  done  within  the  county  men-  Regina 
tioned  in  the  mai^n,  unless  there  be  express  reference  ^o  r  ^  ^r 
it  And  in  a  civil  case  it  is  clear  that  the  venue  in  the  King's  Lynn. 
maigin  is  merely  inserted  as,  a  direction  where  the  cause  is 
to  be  tried.  [Palmer  referred  to  Reff.  v.  Syd$erff{a\  where 
it  was  held  to  be  no  objection  to  a  motion  to  estreat  a 
recognizance  that  the  justice  of  peace,  before  whom  it  was 
taken,  was  described  as  a  justice  of  the  peace  "  in  and  for 
the  county  of  Surrey,"  whilst  the  county  in  the  margin  was 
Middlesex.]  In  that  case  all  that  the  Court  did  was  to  decline 
deciding  in  &vour  of  the  objections,  which  they  said  might  be 
urged  in  another  place ;  the  motion  then  before  the  Courts 
being  but  a  preliminary  step  to  further  proceedings.  As 
to  the  second  point,  it  is  true  that  the  case  of  Rex  v. 
Luffe{b)  is  against  the  validity  of  the  objection ;  but  there 
is  a  later  case  oi  Regina  v.  Wroth  and  Another  {c)^  where  an 
order  in  bastardy,  stating,  ^^and  we  having  in  the  presence," 
&C.  ^^  heard  the  evidence  of  such  woman  upon  oath,  and 
such  other  evidence  as  she  hath  produced,  and  having  also 
heard  the  said  Thurston  Earthrowl  by  his  attorney ;  and 
the  evidence  of  the  said  Mary  Stilton,  the  mother  of  the 
said  child,  having  been  corroborated  in  some  material 
particular  by  other  testimony  to  our  satisfaction,"  was  held 
bad  for  not  stating  ^^  the  other  evidence"  to  have  been  upon 
oath.  [Coleridge^  J. — In  that  case.  Rex  v.  Luffe  (i),  was 
not  referred  to.  That  decision  has  always  been  considered 
as  good  law.]  In  Rex  v.  Luffe,  the  wife  was  clearly  incom- 
petent to  prove  the  fiict  of  non-access.  That  evidence, 
therefore,  being  illegal,  the  "  other  evidence"  was  probably 
on  that  ground  construed  to  mean  ^^  legal  evidence ;" 
whereas  here  the  evidence  of  the  woman  being  good 
evidence  of  the  settlement,  the  other  evidence  received 
must  be  taken  to  be  illegal  evidence.  The  passage  in 
2  NohrCs  Poor  Law,  p.  222,3  (4th  ed.),  which  has  been  cited. 


/^ 


''  (a)  Ante,  vol.  2,  p.  564.  ^  (c)  Ante,  vol.  2,  p.  729- 

^ib)  8  East,  193. 
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1846.       is  founded  upon  the  case  of  Bex  v.  Baffuxjrdi{a);  but  it 

^^^JJJ^    appears,  upon  referring  to  that  case,  that  the  decisioQ  there 

V.  proceeded    upon    another   ground,   namely,   that  it  was 

Rdcordcr  of 

King's  Lynn,  not  necessary  to  state  that  the  pauper  herself  had  been 
examined.  As  to  the  third  objection,  the  question  is 
whether  the  Court  will  intend  that  the  adjudication  of  the 
settlement  was  made  upon  the  before  recited  evidence,  or 
whether  it  was  made  upon  any  evidence  at  all.  The  case 
of  The  King  v.  Stepney  {b)  shews  that  the  Court  will  put 
no  other  construction  on  an  order  than  what  the  terms  of  it 
plunly  import.  [Carrotr,  amicus  curiae,  referred  to  Begim 
V.  Rotheram  (c),  where  a  similar  objection  was  uigcd,  and 
overruled.]  The  point,  however,  was  not  much  pressed  in 
that  case. 

Coleridge,  J. — ^I  think  that  this  rule  ought  to  be  dis- 
charged. With  respect  to  the  two  last  points,  the  Court 
seems  to  be  concluded  from  entertaining  them  by  the 
authorities  which  have  been  cited.  To  adopt  an  invene 
order,  and  to  take  the  last  objection  first,  the  case  of 
Regina  v.  Rotheram  (c)  appears  to  roe  to  be  in  point 
There  a  similar  objection  was  raised,  and  although  it  is  said 
that  it  was  not  much  pressed,  I  think  that  that  could  onlj 
be  because  the  counsel  making  it,  felt  it  to  be  untenable. 
Besides,  I  see  that  two  of  the  Judges,  in  the  course  of  the 
argument,  referred  to  the  form  given  in  ArchboWt  Jtatiee 
of  the  Peace  ((f),  and  to  that  in  Bum's  Justice  (e),  which  is  s 
work  of  considerable  authority,  as  shewing  that  in  those 
works  no  greater  particularity  was  thought  necessary  to  be 
used.  And  Lord  Denman^  in  delivering  the  judgment  of 
the  Court  remarks  that  with  respect  to  the  objections  in 
point  of  form,  which  had  been  urged  to  the  order,  the 
Court  had  given  sufficient  answer  to  them  in  the  couise  of 
the  argument,  and  did  not  think  it  necessary  to  repeat 

{a)  Cald.  S.  C.  179-  {d)  Vol.  3,  p.  513,  2ad  ed. 

(6)  Burr.  S.  C.  23.  (e)  Vol.  4,  p.  11 5S,  by  lyOfy 

•  (c)  3  0.  B.  776 ;  S.  C.  2  G.      and  Williams. 
&  D.  523. 
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tiietn;   and  his  Lordship  goes  on  to  say,  *^We  certainly       1846. 
should  not  be  induced,  upon  slight  grounds,  to  overturn  a      rewna 
form  of  proceeding  which  we  have  reason  to  believe  has    p^^     . 
been  established  by  the  usage  of  very  near  a  century."  King's  Lynn. 

With  respect  to  the  second  point,  unless  this  case  could 
be  distinguished  from  that  of  Rex  y.  Luffe  (a)y  it  must  be 
governed  by  that  decision.  It  is  said,  however,  that  the 
subsequent  case  of  Regina  v.  Wroth  and  Another  (A)  is  at 
variance  with  that  decision.  The  case  of  Rex  v.  Luffe  was, 
however,  not  brought  before  the  notice  of  the  Court  in  the 
latter  case,  or  no  doubt  the  Court  would  have  decided  in 
accordance  with  it.  A  distinction,  however,  has  been 
attempted  to  be  drawn  between  the  present  case  and  that 
(£  Rex  y.  Liiffis{a)f  on  the  ground  that  there  the  wife's 
evidence  being  clearly  incompetent  as  proof  of  the  fact  of 
non-access,  it  would  be  presumed  that  the  **  other  evidence" 
meant  legal  evidence ;  whereas  the  evidence  of  the  woman 
here  being  legal,  the  "  other  evidence"  would  be  presumed 
to  be  otherwise.  But,  as  in  Rex  v.  Luffe  (a),  the  wife  was 
competent  to  prove  the  fiict  of  adulterous  intercourse,  and 
Lord  Ellenbarough  says  that  the  Court  would  intend  *^  that 
she  was  examined  only  as  to  those  &cts  which  she  was 
competent  to  prove,  and  that  the  rest  of  the  case  was  proved 
by  the  other  evidence,"  I  can  see  no  ground  for  thb  dis- 
tinction, particularly  as  it  must  be  borne  in  mind  that  the 
justices  considered  that  they  had  heard  only  good  evidence. 
This  objection  must  therefore  also  fail 

With  regard  to  the  remaining  objection,  the  same  answer 
applies  that  this  order  is  in  the  usual  form ;  and  although 
It  is  said  that  a  difference  exists  in  the  later  precedents, 
which  contain  a  statement  of  the  place  where,  as  well  as  the 
time  tofien  the  order  is  made,  that  may  only  arise  from  an 
extreme  care  to  avoid  the  possibility  of  such  an  objection 
being  taken.  K  the  Court,  however,  say,  in  the  case  above 
referred  to,  that  they  are  unwilling  to  overturn  a  form  of 
proceeding  which  has  been  established  by  the  usage  of  so 
many  years:  a  fortiori,  should  a  single  Judge  sitting  alone 

•^(o)  8  East,  193.  *^  {b)  Ante,  yoI  2,  p.  729. 
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1846.        avoid  doing  so.     I  thinks  however,  that  the  jarisdiction 
Rbgina       sufficiently  appears  on  the  face  of  this  order.    The  order 

Recorder  of  ™^  ^^"®  *  **  '^P^'^  ^^®  complaint  of  the  churchwardens  and 
King's  Lynn,  overseers  of  the  poor  of  the  parish  of  St.  Margaret,  in  the 
borough  of  King's  Ljmn  aforesaid,  unto  us,  whose  hands 
and  seals  are  hereunto  set,  two  of  her  Majesty^s  justices  of 
the  peace  in  and  for  the  said  borough,"  &c.,  I  think  that  no 
one  can  doubt  that  here  the  complaint  was  made  to  the 
justices  then  being  within  the  borough,  and  acting  as 
justices  in  the  borough.  It  is  agreed  that  if  we  are  to 
intend  nothing  for,  we  are  at  the  same  time  to  intend 
nothing  against,  the  order.  It  goes  on  to  say,  '^we,t]ie 
said  justices,  upon  due  proof  made  thereof,  as  well  upon 
the  examination,"  &a  <*  as  otherwise,  and  likewise  npon 
due  consideration  had  of  the  premises,  do  adjudge  the  same 
to  be  true;  and  we  do  likewise  adjudge  that  the  lawfid 
settlement  of,"  &c.  ^  is  in  the  township  of,"  &a  Now,  it 
is  said,  that  there  is  nothing  here  to  shew  that  the  justices, 
after  receiving  the  complaint  within  the  borough,  did  not 
go  out  of  the  borough  to  make  the  order.  But  the  answer 
is  that  that  would  be  making  an  intendment  against  the 
order ;  whereas,  I  think,  that  the  natural  construction  of 
the  words,  without  any  intendment  at  all,  is  that  the  justices 
made  the  order  at  the  same  time  and  in  the  same  place 
where  they  heard  the  complaint  The  rule  must  therefore 
be  discharged,  and  as  the  order  follows  the  form  in  common 
use,  with  costs. 

Rule  discharged,  with  costs. 


Gurnet  v.  Gurneit  and  Chapbcan. 

hLv^JbL*^"^    This  was  an  action  against  the  defendants  as  acceptors 

fiven  for  the     of  a  bill  of  ezchanee :  and  issue  havinff  been  joined,  notice 
rst  sittings  in  ^  o  * 

Term,  the 

16th  of  April,  the  defendant  obUtned  a  rale  for  a  special  Jury  on  the  9th,  which  he  served  os 
the  plaintiff  on  the  Idth.  The  Master's  office  was  cloeed  on  the  lOth  for  the  holidajt,  ud 
remained  so  till  the  15th,  on  which  day  the  defendant  served  another  copy  of  the  rule  oo  die 
plamtiff,  toffether  with  an  appointment  to  nomiiiate  the  Jory  on  the  18th.  Bdi  that  ths 
defendantl  had  been  guilty  or  no  laches ;  and  the  Court  therefore  refused  to  discharge  the 
role  for  a  special  Jury. 
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of  trial  was  given  for  the  first  sittings  in  this  Term  (the  16th        1S46. 
of  April).     On  the  9th  of  April,  the  defendant.  Chapman,       GuXnby 
obtained  a  rule  for  a  special  lurv.  which  he  served  on  the       ^  *'• 

*  J       J'  GURNBY 

plaintiff  on  the  13th.  It  appeared  that  the  10th  of  April  and  Another, 
was  Good  Friday^  on  which  day  the  Master's  office  was 
shut,  and  continued  closed  daring  the  holidays,  which 
ended  on  the  15th.  On  that  day  another  copy  of  the  rule 
was  served  on  the  plaintiff,  with  an  appointment  to  nominate 
the  jury  on  the  18th.  It  was  sworn  by  the  defendant. 
Chapman's  attorney,  that  the  rule  for  a  special  jury  was  not 
obtained  for  the  purposes  of  delay. 

A  rule  having  been  obtained  on  the  16th  of  April,  to 
discharge  the  rule  for  a  special  jury, 

Wilks  shewed  cause.  The  defendant  has  been  guilty  of 
no  laches;  for  the  practice  is  not  to  serve  the  rule  until  an 
appointment  has  been  obtained ;  and  as  the  Master's  office 
was  shut  on  the  day  following  that  on  which  the  rule  was 
granted,  it  was  impossible  to  get  an  appointment  made  till 
the  15th,  when  the  office  re-opened.  By  Reg.  Gen.,  HiLTenn, 
1  Vict.  r.  3,  it  is  ordered,  that  where  a  notice  of  trial  is  given 
for  any  day,  a  rule  for  a  special  jury  on  behalf  of  a  defendant, 
or  a  plaintiff  in  replevin,  shall  not  be  granted,  *'  unless  such 
application  is  made  for  it  more  than  six  days  before  that 
day."  Here  the  rule  was  obtained  more  than  six  days 
before  the  day  of  trial ;  and  it  is  not  the  defendant's  fault 
'  that,  by  reason  of  the  holidays  intervening,  he  was  unable 
until  the  15th  to  obtain  an  appointment  to  nominate  the 
jury.  Besides,  the  plaintiff  has  been  in  no  way  damaged 
by  the  delay,  as  no  special  jury  causes  are  tried  at  the 
sittings  in  Term ;  and  therefore  it  is  difficult  to  see  on  what 
groand  the  plaintiff  seeks  to  support  the  present  rule. 

The  Court  called  upon 

Lush  to  support  the  rule.  The  object  of  the  Reg.  Gen., 
HiL  Term,  1  Vict.  r.  3,  would  be  defeated  if  the  defendant 
inight  defer  the  service  of  the  rule  until  too  late  for  the 
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1846.        plaintiff  to  proceed  to  trial  at  the  same  sittings  for  which  he 
GuENBY      ^  given  notice.     The  defendant  must  be  taken  to  have 
^'  known  of  the  Easter  holidays,   and  should  have  either 

and  Another,  obtained  his  rule  earlier,  or  at  least  have  served  it  on  die 
same  day  that  it  was  granted.  The  case  of  Phdps  v. 
Keify  (a)  is  very  similar  to  the  present  one.  There  the 
defendant  had  obtained  a  rule  on  the  llth  of  January,  and 
did  not  serve  it  till  the  15th,  and  the  Court  dischaiiged  this 
rule,  saying,  that  a  defendant  **  must  shew,  by  the  diligence 
which  he  uses,  that  he  is  really  desirous  of  his  cause  being 
tried  by  a  special  jury."  [fViffhtman^  J. — Supposbgthe 
defendant  had  served  the  rule  on  the  9th,  wonld  the  plamtiff 
have  been  more  advanced  by  it  than  he  is  now?]  Tlie 
same  objection  would  apply  in  the  case  cited.  There  the 
rule  was  only  obtained  on  the  first  day  of  Term,  and  no 
special  jury  causes  are  tried  at  the  sittings  in  Term. 
[  Wiff/Uman,  J. — In  the  case  cited  the  defendant  did  not 
serve  the  rule  till  four  days  after  it  was  obtained;  and 
there  is  no  actual  impossibility  that  a  special  juiy  case 
should  be  heard  in  Term :  whereas  here  the  oflBces  were 
closed,  and  no  steps  whatever  could  be  taken,  either  to 
strike  the  jury  or  to  issue  a  distringas.] 

WiGHTUAN,  J. — I  do  not  think  that  the  defendant  hts 
been  guilty  of  any  irregularity.  The  whole  doctrine  of 
laches  is  founded  on  this:  that  the  opposite  party  baa 
sufiered  some  injury  from  the  other's  neglect,  lliat  is  not 
the  case  here ;  and  I  therefore  think  that  the  present  rale 
must  be  dischaiged. 

Rule  dischaiiged  (&). 


r^a)  4  Scott,  N.  R.  376 ;  S.  C. 
3  M.  &  G.  S83 ;  1  Dowl.  501,  N.  S. 
(b)  Without  costs.  The  atten- 
tion of  the  Court  was  not  called 
to  the  rule  Reg.  Gen.,  East.  Term, 
2  Wm.  4,  s.  I,  which  orders  "  that 
the  days  between  Thursday  next 


before,  and  Wednesday  next  slier 
Easter  day,  shall  not  be  reckoned 
or  included  in  any  rules  or  notices, 
or  other  proceedings,  except  no- 
tices of  trials  and  notices  of  in- 
quiry in  any  of  the  Courts  of  Lav 
at  Westminster." 
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1846. 


Ex  parte  Lowe. 

JUEADON  applied  for  a  rule,  calling  on  the  justices 
of  the  peace  for  the  county  of  Worcester,  to  shew  cause 
why  a  mandamus  should  not  issue  directed  to  them,  com- 
manding them  to  enter  continuances,  and  hear  an  appeal 
against  an  order,  under  the  hands  and  seals  of  two  of  her 
Majesty's  justices  of  the  peace  for  the  said  county :  whereby 
one  James  Lowe  was  adjudged  to  be  the  putative  father 
of  a  bastard  child,  bom  of  the  body  of  one  Mary  Owens; 
and  ordered  to  pay  a  certain  weekly  sum  for  its  mainte- 
nance. 

It  appeared  from  the  affidavit,  in  support  of  the  motion, 
that  the  order  in  question  was  made  on  Saturday,  the  14th 
of  March  1846,  when  notice  of  appeal  was  given,  and  recog- 
nizances entered  into  by  the  putative  &ther,  in  pursuance 
of  7  &  8  Vict.  c.  101,  s.  4  (a).  Notice  of  the  rec(^i- 
zances  having  been  entered  into,  was,  in  pursuance  of  the 


The8&9   -- 
Vict,  c  10, 
8. 3,  requires 
notice  of  the 
entering  into 
recognizances 
to  try  a 
bastiurdy 
appeal,  to  be 
"forthwith'* 
giren  to  the 
mother  of  the 
child,  and  it 
also  provides 
that  the 
sending  sacfa 
notice  by  post 
shall  be  suffi- 
cient: Hdd, 
that  the 


(a)  Sect  4.  "  That  the  justices 
Id  petty  session  as  aforesaid  may 
adjoam  the  hearing  of  the  case 
as  often  as  to  them  may  seem  fit ; 
but  no  such  order  shall  be  made 
unless  applied  for  at  such  petty 
tessione  within  the  space  of  forty 
days  from  the  service  of  (he  snm- 
mons  after  the  birth  of  the  bastard 
child  on  the  person  alleged  to  be 
the  father  of  such  bastard  child ; 
and  if  within  twenty^bur  hours 
after  the  adjudication  and  making 
of  any  order  on  the  putative  father 
as  aforesaid  such  putative  father 
give  notice  of  appeal  to  the  mother 
of  the  bastard  child,  and  also 
within  seven  days  give  sofficient 
security,     by    recognizance    or 

YOU  ni.  B  B 


otherwise,  for  the  payment  of 
costs,  to  the  satisfaction  of  some 
one  justice  of  the  peace,  it  shall 
be  lawful  for  such  putative  father 
to  appeal  to  the  general  quarter 
sessions  of  the  peace  to  be  holden 
after  the  period  of  fourteen  days 
next  after  the  making  the  said 
order  for  the  county,  city,  bo- 
rough, or  place  for  which  such 
petty  session  may  have  been  held ; 
and  the  justices  in  such  quarter 
sessions  assembled,  or  the  re- 
corder, as  the  case  may  be,  shall 
thereupon  hear  and  determine 
such  appeal,  and  shall  order  such 
costs  to  be  paid  by  either  party  as 
to  them  or  him  may  seem  fit." 

B  D.  &  L. 


sions  were 
right  in  re- 
fusing to  hear 
an  appeal, 
where  an 
interval  of 
seventeen 
days  had  been 
suffered  to 
elapse  between 
the  entering 
uito  the  re- 
cognizances 
and  senring 
the  notice  on 
the  mother ; 
although  it 
was  shewn 
that  the  delay 
that  had  oc- 
curred, was 
owing  solely 
to  the  appel- 
lant having 
sought  to 
effect  a  per- 
sonal service 
on  the  mother. 


^3-^^'9l/^/a^.  (fy^fij 
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Ex  parte 
LowB. 


8  &  9  Vict.  c.  10,  s.  3  {a),  on  Monday,  the  16th,  giTen 
to  a  person  to  serve  on  the  mother  of  the  child.  He 
attempted  to  serve  her  personally  on  the  19th;  but  was 
unable  to  find  her.  He  made  several  other  onsaccessfiil 
efforts  on  the  21st,  25th,  and  28  th  of  the  same  month  On 
the  31st,  however,  he  succeeded  in  finding  her  wad  serving 
her  personally  with  the  notice.  On  the  case  being  called 
on  at  the  sessions,  a  preliminary  objection  was  taken,  that 
as  the  act  of  Parliament  required  the  notice  to  be  given 
'^  forthwith,"  its  provisions  had  not  been  complied  with  by 
the  above  service,  and  that  therefore  the  appeal  could  not 
he  heard.  The  sessions  were  of  opinion  that  the  objection 
was  a  fiettal  one,  and  accordingly  refosed  to  hear  the  vpfetL 


Beadan  now  urg^d  that  the  word  "  forthwith*  mast  be 
construed  liberally,  and  must  mean  within  a  reasoDabk 
time,  according  to  the  circumstances.  He  referred  to 
77ie  Queen  v.  TAe  Justices  of  Worcester  (6>  There  a  sta- 
tute which  required  that  recognisances  should  be  entaped 


(a)  Sect.  3.  **  *  And  whereas 
power  is  given  by  the  said  act  to 
the  putative  father  to  appeal 
against  an  order  made  upon  him 
by  the  justices  in  petty  session 
assembled,  giving  notice  of  ap- 
peal as  therein  speeilsd»  and  also 
sufficient  seouiity,  «-by  recogni- 
sauce  or  otherwise*  for  the  pay* 
ment  of  costs,  to  the  satisfaction 
of  some  one  justice  of  the  peace  ;* 
be  it  enacted,  that  the  condkkm 
of  any  such  recognizance  shall 
be  for  the  appearance  of  the  said 
putative  father  at  such  general 
quarter  sessions  of  the  peace  as 
is  required  by  the  said  act,  and 
his  trial  of  the  appeal  thereat,  and 
the  payment  of  such  coats  as  he 
shall  be  then  and  there  ordered 
to  pay ;  and  that  in  respect  of  any 


order  to  be  made  after  the  passing 
of  this  act  the  party  enteriag 
into  any  such  recognisance  shsD 
forthwith  give  or  aend  a  notioe  in 
writing  of  his  having  so  entered 
into  such  recognizance  to  the 
woman  in  whose  favour  the  said 
ordflr  shall  have  been  mads^  and 
unless  he  shall  enter  into  the 
recognizance  before  one  of  the 
justices  who  shall  have  made  the 
order,  to  one  at  leaatof  such  jos* 
tices ;  and  in  default  of  his  giving 
or  sending  such  notice  or  notices 
as  aforesaid  the  appeal  shall  not 
be  allowed :  provided  that  the 
sending  of  such  notice  or  nocicss 
by  the  post  shall  be  taken  to  be 
sufficient." 
/  iff)  7  Dowl.  789. 
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into  "forthwith^  after  notice  of  appeal,  was  held  to  mean        1846. 
that  they  should  be  entered  into  "  within  a  reasonable      Exparw 
time."    It  is  true  that  in  that  case  a  delay  of  nine  days        Lowb* 
was  held  too  long;  but  there  was  no  cause  assigned  for 
the  delay.    Here  it  is  shewn  that  the  delay  occurred  simply 
from  the  anxie^  to  effect  a  personal  service. 

CoLEBiooB,  J.-^I  think  that  the  sessions  acted  quite 
i^t  in  refusing  to  hear  this  appeal,  and  that  there  must 
consequently  be  no  rule.  The  act  of  Parliament  says,  that 
the  party  entering  into  the  recognisance  shall  **  forthwith** 
^Te  notice  of  his  haying  done  so  to  the  mother  of  the 
child.  N0W5  without  putting  any  critical  construction  on 
the  word  '^  fcnrthwith ;"  it  means,  I  think,  with  as  little  delay 
as  the  circumstances  will  reasonably  admit  o£  Here  a 
considerable  time  is  suffered  to  elapse,  which  appears  to  have 
been  owing  to  the  difficulty  of  serving  the  mother  per^* 
sonally  with  the  notice.  But  this  it  was  not  necessary  to 
do;  for  the  same  section  that  requires  the  notice  to  be 
given,  expressly  provides  '^  that  the  sending  such  notice  or 
&odces  by  the  post  shall  be  taken  to  be  sufficient'*  The 
party  might  have  given  this  notice  by  the  post  He,  how- 
ever, did  not  choose  to  do  so,  but  would  content  himself 
with  nothing  less  than  a  personal  service.  The  act  does 
Qot  require  a  personal  service,  and  therefore  a  service  by 
leaving  it  at  the  dwelling-house  of  the  woman  would 
perhaps  have  been  sufficient  I  think  that  the  interval 
that  was  thus  suffered  to  elapse  from  the  14th  to  the  3l8t 
was  too  long;  and,  as  it  was  unneoe88ary>  diat  there  must  be 
no  rule* 

Rule  refused. 
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1840. 

AUSTER  V^  HoLIiANB. 

An  action  was  J  HIS  was  a  rule  obtained  by  the  defendant,  which  called 
wifeagainst^  Upon  the  plaintifF,  and  Messrs.  Mitton  and  Nealor,  her  at- 
dn'a^aet^imnt  ^^^J^y  ^^  ^^^^  cause  why  the  writ  of  somitions  in  thb  caine^ 
deed,  in  the      and  all  subsequent  proceedings,  should  not  be  aet  aade. 

nanio  ox  toe  .^^ 

trustee  under  From  the  affidavit,  in  support  of  this  motion,  it  appeared 
The  Court  ^^^  ^  ^^^  ^^  summous  was  issued  in  the  above  cause  by 
refused,  on       Jfessrs.  Mitton  and  Nealor,  as  attorneys  for  the  phuntifi 

the  application  »  j  r 

of  the  defend.  That  the  plaintiff  herself  had  stated  that  she  had  DeTa* 
aside  the  given  any  authority  to  Messrs.  Mitton  and  Nealor  to  com- 
on^Sbe  ground  "i^^ce  the  action,  and  that  it  was  carried  on  without  h» 
that  the  action  consent     There  was  a  denial  of  any  coUosion  between  the 

was  brouffht  ,     .  '' 

without  the  plaintiff  and  the  defendant. 

She  ^stee ;  From  the  affidavits,  in  answer,  it  appeared  that  the  action 

that^an^"*^  was  brought  to  recover  certain  monthly  payments,  secured 

plication  had  to  a  Mrs.  Holland,  under  a  deed  of  separation  from  her 

been  made 

to  the  trustee  husband,  who  was  the  defendant  in  the  action.  That  the 
her  name  bdng  pl^iotiff,  Sarah  Austcr,  had  been  appointed  trustee  under 
used,  and  an     the  deed,  but  had  refused  to  act     It  was  suigrested  diat 

mdemnitj  ^^® 

against  costs  the  defendant,  in  neglecting  to  fulfil  the  terms  of  the  deed 
which  she  had'  by  making  these  payments,  mainly  relied  on  the  refusal  by 
otft^asrigning  ^^®  plaintiff  to  executc  the  trusts.  It  appeared  fivm  aevend 
any  reason.  letters  which  had  passed  between  the  parties,  and  whidi 
were  set  out  in  the  affidavits,  that  various  applications  had 
been  made  to  the  defendant  to  make  these  paymente 
without  success ;  and  that  on  one  occasion  he  had  stated 
that  he  had  already  tendered  the  amount  due.  That  Sardi 
Auster  was  the  only  trustee  named  in  the  deed,  and  that 
consequently  Mrs.  Holland,  in  seeking  to  enforce  these 
claims  against  her  husband,  was  obliged  to  use  her  name» 
That  a  letter  had  been  written  requesting  permisrion  to  do 
so,  and  informing  the  plaintiff  that  Mrs.  Holland's  fiither 
had  agreed  to  give  an  indemnity  against  any  costs  that 
might  be  incurred  in  the  action ;  but  that  the  plaintiff  had 
refused  her  consent  to  her  name  being  used.     It  was  abo 
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chai^d  that  collusion  was  believed  to  exist  between  the       J 846. 

plaintiff  and  the  defendant,  to  deprive  Mrs.  Holland  of  the       .  ^CZT 

only  means  in  her  power  of  enforcing  these  claims.  _   «• 

'^  r  ^  Holland. 

Lush  shewed  csxxse.  Here  the  action  is  brought,  and 
the  authority  to  commence  it  given,  by  the  person  who  is 
really  entitled  to  the  money,  the  payment  of  which  is  thus 
sought  to  be  enforced.  And  it  is  brought  in  the  name  of 
the  trustee,  who  is  no  more  interested  than  by  being  the 
only  party  in  whose  name  an  action  can  be  legally  main* 
tained.  All  the  interest  the  trustee  can  have  is  that  she 
should  be  indemnified  against  any  costs  that  may  be 
incurred  in  the  prosecution  of  the  action ;  and  an  offer  to 
that  effect  has  been  made  to  her  and  rejected.  She,  there- 
fore, can  have  no  motive  in  refusing  to  allow  her  name  to 
be  usedy  except  that  of  assisting  the  defendant  to  defeat 
this  action.  Had  she  adopted  the  more  active  step  of 
giving  the  defendant  a  release  of  the  action,  this  Court 
would^  in  the  exercise  of  its  equitable  jurisdiction,  have 
prevented  the  defendant  from  pleading  it  The  defendant, 
however,  can  have  no  right  to  make  this  application:  it 
should  come,  if  at  all,  from  the  pluntiff  herself.  The  case 
of  Chambers  v.  Donaldson  and  Others  {a)  is  in  point  There, 
a  feme  covert  living  apart  from  her  husband  under  sen- 
tence of  separation,  with  alimony  allowed,  pendente  lite,  in 
the  Ecclesiastical  Oourt,  had  brought  trespass  in  the  name 
of  her  husband  against  certain  wrongdoers  for  breaking  and 
entering  her  house,  and  taking  her  goods ;  and  the  Court 
refused,  on  the  application  of  the  defendants,  to  stay  the 
action,  though  supported  by  an  affidavit  of  the  husband 
that  the  action  was  brought  without  his  authority.  That 
case  is  even  stronger  than  the  present ;  for  here  an  indemnity 
has  been  offered.  Lord  Ellenborough^  in  delivering  the 
judgment  of  the  Court,  there  says,  ^'  If  the  subject  of  the 
complaint  were  only  that  the  husband  was  made  liable  tq 

•  (a)  9  East,  473. 
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the  risk  of  costs  without  his  consent,  we  shonki  have  taken 
carci  upon  a  proper  application,  to  have  secured  his  in- 
«•  demnity.     But  it  is  evident  that  this  is  an  application  by 

the  defendants,  colluding  with  the  husband,  to  protect 
their  own  wrong,  by  defeating  the  action  in  the  only  fonn 
in  which,  under  the  unfortunate  circumstances  of  the  case, 
the  wife  can  plotect  herself;  and  we  will  not  lend  our 
discretionary  aid  to  the  defendants  to  divert  those  le^ 
forms,  which  are  fiamed  f(Mr  the  fiirtherance  of  jostioe, 
to  the  purpose  of  defeating  it"  The  case  of  Spieer  v. 
Todd  (a)  is  an  authority  to  the  same  effect  There  the 
assignee  of  an  insolvent  debtor  had  brought  an  action  against 
the  tenant  of  premises,  in  which  the  insolvent  had  a  life 
interest,  in  the  names  of  the  trustees  of  those  premises ;  bat 
the  Court  held  that  he  could  not  do  so,  unless  he  shewed 
that  he  had  their  consent,  or  had  offered  them  a  sufficient 
indemnity ;  and  a  Judge,  at  Chambers,  having  set  aside 
the  proceedings  for  irregularis,  the  Court  made  sbBolute 
a  rule  to  rescind  that  order,  on  the  assignee  giving  the 
plamti£b  an  indemnity  to  the  satis&ction  of  the  Master. 
The  Court  called  upon 


Oray  to  support  the  role.  Mrs.  Holland  has  no  right  to 
use  the  plaintiff's  name  without  her  consent  It  may  be^ 
and  very  often  is,  a  matter  of  discretion  with  a  trustee 
whether  or  not  to  bring  an  action;  and  this  Court  will 
not  interfiere  with  that  discretion,  unless  a  clear  case  ci 
fraud  and  collusion  be  made  out  In  the  present  instance 
no  such  case  has  been  made  out  Supposing  a  verdict 
were  to  pass  against  the  defendant  in  the  present  action, 
and  he  were  to  pay  the  amount  to  the  attorneys  who  are 
bringing  the  action  without  the  plaintiff's  consent;  that 
would  be  no  answer  to  an  action  by  the  plaintiff  herself 
brought  with  her  consent  The  case  of  Robson  v.  Eatom  (b) 
shews  that  payment  to  an  attorney  who  is  suing  in  the 


(a)  2  Cr.  &  J.  166 ;  S.  C.  1  Dowl.  306.  Z'  c*)  1  T-  R-  «2. 
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name  of  a  plaintiff^  without  his  authority,  is  no  answer  to    ^  1846. 
an  action  by  the  plainti£P  himself.     It  is  no  objection  that 
this  motion  is  made  by  the  defendant  instead  of  the  plaintiff. 
The  same  point  was  taken  in  HuJbbart  v.  PhUlips  (a),  and 
the  Coort  there  decided  against  it. 

CoLBBiDaBy  J. — ^I  am  of  opinion  that  this  nile  must  be 
disohaiged.  It  is  an  application  made  by  the  defendant  in 
the  action,  to  set  aside  the  writ  of  summons  and  all  sub- 
sequent proceedings,  on  the  ground  that  the  action  is 
brought  without  the  authority  of  the  plaintiffs  The  answer 
to  this  application  is  founded  on  an  alleged  collusion 
between  the  i^intiff  and  the  defendant  to  deprire  the  wife 
of  the  latter  of  the  benefit  of  a  deed  of  separation,  of  which 
tiie  plaintiff  is  trustee,  and  to  enforce  which  the  present 
action  is  brought;  and  I  think  that  looking  at  the  &cXb 
themselves  rather  than  at  the  statements  made,  there  can 
be  little  doubt  that  there  exists  such  collusicm.  The  plaintiff 
cannot  &il  to  know  that  except  by  using  her  name,  the 
wife  has  no  legal  remedy ;  and  yet  she  does  not  choose  to 
give  any  reason  for  refusing  to  permit  her  name  to  be  used. 
The  only  construction  that  can  be  put  upon  such  conduct 
is,  either  that  she  is  actuated  by  a  hostile  feeling  towards 
the  wife  of  the  defendant,  or  by  a  friendly  feeling  towards 
the  defendant  himself.  She  has  been  offered  an  indemnity 
against  costs,  which  she  has  refused  to  accept ;  and  there- 
fore it  cannot  be  said  that  there  is  any  hardship  upon  her, 
by  exposing  her  to  the  liability  of  costs,  in  going  on  with 
this  action*  If  die  really  object  to  these  proceedings,  she 
can  make  an  application  to  the  Court  to  stay  them,  or  for 
security  for  costs.  Looking,  therefore,  at  all  the  circum- 
stances, I  think  this  rule  must  be  discharged ;  and  as  all 
the  facts  were  not  stated  in  the  affidavit  on  which  the  rule 
was  moved,  it  must  be  discharged  with  costs. 

Rule  discharged,  with  costs, 
(a)  13  M.  &  W.  702 ;  S.  C.  ante,  vol.  2,  p.  70?. 
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In  an  affidaTit 
for  a  distringas 
to  proceed  to 
oatlawry,  it 
should  appear 
tbat  a  copv  of 
the  writ  of 
tommons  has 
been  led  at 
some  place, 
where  it  is 

KDbable  that 
ing  so  left, 
it  ma^  come 
to  the  de- 
fendant's 
knowledge. 


Vebnon  v.  Pouncett. 

fVoBDSfFORTH  applied  for  a  distringas  for  the  pm- 
pose  of  proceeding  to  outlawry. 

It  appeared  from  the  affidavit,  that  the  boose  of  the 
defendant  was  unoccupied  and  shut  up,  and  that,  on  appG- 
cation  to  a  house  agent  to  whom  reference  was  made  by  t 
bill  announcing  the  house  to  be  to  let,  he  stated,  that  the 
defendant  was  owing  a  lai^  sum  for  rent,  and  had  gone 
abroad,  and  that  he  believed  the  defendant  had  gone  abroad 
on  purpose  to  avoid  his  creditors ;  that  application  had  abo 
been  made  to  an  attorney  who  was  the  trustee  and  profes- 
sional adviser  of  the  defendant,  who  had  stated  that  he 
had  no  authority  to  accept  process,  or  to  appear  for  the 
defendant. 

The  quest]<m  was,  whether  the  affidavit  riiould  diew  that 
a  copy  of  the  writ  of  summons  had  been  lefl  at  the  house 
of  the  defendant,  or  with  the  attorney. 


Wordsworth  submitted,  that  it  could  only  be  neoeaaaiy  to 
leave  a  copy  of  the  writ  of  summons  where  there  was  some 
probability  that  on  being  left  it  would  come  to  the  hands 
of  the  defendant  From  inquiries  made  as  to  the  practice 
in  the  Court  of  Exchequer,  althoi^h  the  question  Ind  not 
been  there  raised,  the  officers  of  that  Court  seemed  to 
think  that  such  would  be  the  proper  rule  to  be  adopted. 
In  the  present  case  there  could  be  no  use  iu  leaving  it 
either  at  the  house  of  the  defendant,  or  with  the  attorney, 
under  the  circumstances. 


WiQHTMAN,  J. — The  Master  informs  me  that  generally 
a  copy  of  the  writ  of  summons  should  be  left ;  and  that  if 
there  be  such  a  person  as  a  trustee  or  professional  adriser 
of  the  defendant,  it  should  be  left  widi  him.  Under  parti- 
cular circumstances,  it  is  possible  that  such  a  service  might 
be  dispensed  with ;  but  I  do  not  see  that  any  such  occur  in 
the  present  case. 

Bulerefiised 
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Regina  r.  The  Justices  of  Middlesex. 
(St.  Pancras  v.  St  John,  Uackney.) 

I.  HIS  was  a  rale  calling  upon  the  justices  of  Middlesex  Where  the 
to  Bhew  cause  why  a  writ  of  mandamus  should  not  issue,  ofTe  jL^es 
directed  to  them,  commandine  them  to  enter  continuances  bi^u>?,«° 

'^  order  of  ro- 

and  hear  an  appeal  by  the  churchwardens  and  oyerseeis  of  moval  was  so 
the  poor  of  the  parish  of  St  Pancras,  in  the  said  county,  wHuen^in  the 
against  an  order  under  the  hands  and  seals  of  two  of  the  ^^  gem  to 
justices  of  the  said  county,  bearing  date  the  6th  of  Feb^,  the  appellant 
1845;  whereby  Ann,  the  wife  of  Joseph  Robins,  and  her  though  legible 
three  children,  were  removed  from  the  parish  of  St  John,  ^^^f  |he  ^ 
Hackney,  to  the  parish  of  St  Pancras,  both  in  the  said  ^^^"^^ 

county.  gave  their 

It  appeared  from  the  aiBdavits  that  an  ordeft  of  remoral  as  agakist^tSo 
of  Ann  Robins  and  her  three  children  was  made  on  the  ^^^^J^'  ^' 
6th  of  February,  1845,  by  William  Henry  Aspinall,  and  W'after,  instead 

•       .  /»  «  •  and 

Josiah  Wilson^  two  of  her  Majesty's  justices  of  the  peace  m  Jonah  WiUoth 
and  for  the  county  of  Middlesex ;  and  that  on  the  18th  of  of  the^osdoT)' 
the  same  month,  a  copy  of  the  order  and  of  the  examina-  JJj^  OTteTd 
tions  was  sent  to  the  appellant  parish.    A  petition  of  appeal  «t  the  sessions, 
(according  to  the  practice  of  the  Middlesex  Sessions)  was  order  of  A.  B. 
afterwards  presented,  in  which  the  order  was  described  as  ^ai^^and 
one  made  by  William  Henry  Aspinall,  and  Jonah  Walter.  *^;  JJ^®"* 
In  the  copy  of  the  order  which  had  been  served,  and  which  entertain  ihc 
was  attached  to  the  affidavit,  the  name  of  the  first  magis-  ^f!^nd  of  the^ 
trate  was  ea^  to  be  read,  but  that  of  the  second  was  almost  ||^^f^^^^^°' 
illegible.     In  the  copy  of  the  examioaticms,  however,  it  was  granted  a 
legibly  written.     When   the  appeal  was  entered  at  the  compelling 
April  sessions,  it  appeared  to  be  i^inst  an  order  made  by  continwincer 
William  Henry  Aspinall  and  John  Walter  ;  the  clerk  of  the  '"^^J^"  ^^« 
sessions  finding  that  there  was  no  justice  of  the  name  of 
Jonah  Walter,  having  altered  it  to  John  Walter.     Notice  of 
appeal  was  given  oo  the  30th  of  June,  in  which  the  order 
was  described  as  made  by  William  Henry  Aspinall  and 
Jolm  Walter,     On  the  appeal  coming  on  to  bo  tried  at  the 
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sessions^  it  was  objected  that  there  was  do  such  older  as 
that  appealed  against,  as  there  was  no  order  signed  bj 
William  Henry  Aspinall  and  John  Waiter ;  and  the  seesioos 
holding  the  objection  &taly  refused  to  hear  the  appeal 

Mmtagu  Chambers  shewed  cause  against  the  role.  The 
sessions  acted  righdy  in  refusing  to  hear  this  appeal,  as 
upon  the  iBce  of  the  notiee  and  entry  of  appeal,  it  appeared 
to  be  made  by  another  party  than  the  one  on  the  files  of 
the  sessionsi  and  therefore  to  be  a  dtfiefent  appeaL  The 
case  of  Regma  t.  Hie  JtuHces  of  DenbighsUre  (a),  will, 
perhaps,  be  relied  on  in  support  of  this  application.  There 
a  notice  of  appeal  having  described  the  order  of  removal  as 
made  by  R.  H.  Cundy,  and  another  magistrate,  instead  of 
B.  Cundy,  there  being  two  magistrates  in  the  county,  whose 
respective  Christian  names  commenced  with  those  initiafa^ 
and  the  sessions  having  refused  to  hear  the  appeal  on  the 
ground  of  the  variance,  this  Court  granted  a  mandamus 
compelling  them  to  hear  the  appeaL  In  that  case,  however, 
the  only  mistake  was  in  the  notice  of  appeaL  There  can- 
not be  a  mandamus  to  enter  continuances  and  hear  an 
appeal  against  an  order  of  removal  which  does  not  exist 
The  appellants  have  only  themselves  to  blame,  for  the  name 
.  was  written  clearly  enough  in  the  copy  of  the  examinations 
which  was  sent 


Crowdety  in  support  of  the  rule.  The  question  is,  whetbtf 
the  sessions  ought  not  to  have  heard  this  i^ppeaL  The 
mistake  here  could  not  have  misled,  and  when  the  difiScolcy 
of  deciphering  the  copy  of  the  order  is  taken  into  accoant, 
was  no  very  gross  piece  of  negligence. 

CoLEAiDGE,  J. — I  think  the  rule  in  this  case  most  be 
made  absolute.  The  Master  suggests,  that  the  rule  should 
be  so  moulded  that  the  appellants  should  be  at  liberty  to 


(a)  9  Dowl.  509. 
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eoter  an  appeal  now  against  the  real  order  by  Mr.  Wilson.        1846. 

I  do  not,  howerer,  think  that  it  is  necessary  to  do  so,  as  I       regina 

have  no  doubt  that  the  sessions  will  have  proper  jurisdiction  .*• 

to  hear  this  appeal^  if  they  are  satisfied  that  the  order  has,    Middlesex. 

in  point  of  £su;t,  been  made,  and  notice  of  appeal  entered 

against  it,  though  a  mistake  may  have  occurred  in  the 

name.    It  is  said,  that  the  notice  of  appeal  was  not  given 

against  this  order.    That,  however,  is  a  question  of  fact, 

and  I  think  it  was  competent  to  the  sessions  to  ascertain 

the  intention  of  the  parties ;  and  to  do  so»  they  would  ex* 

ercise  a  proper  discretion  in  looking  at  the  document  itself, 

and  if  they  found  that  the  signature  to  the  copy  served  was 

so  written  that  no  two  persons  could  agree  as  to  what  the 

signatare  was,  they  might  fidrly  come  to  the  conclusion, 

that  the  appeal  was  meant  to  be  entered  against  the  order 

before  them,  and  therefore  that  they  had  jurisdiction  to 

hear  it. 

Rule  absolute  (a). 

Aa)  See  Regma  v.  The  Justices  qf  Oitfardshire,  4  Q.  B.  177. 


WiLKINS  V,  JoN£& 

(^  ORRIE  moved  for  a  distringas  to  compel  an  appear-  Where  calls 
ance.    The  difficulty  in  this  case  is  that  the  affidavit  does  aahe  resid^ 
not  state  that  it  is  believed  that  the  defendant  is  keepins  J^^^ede- 

^     "   fendant,  and 

out  of  the  way  to  avoid  service  of  the  writ  of  summons ;  answers  given; 
bat  it  is  submitted  that  the  following  facts,  which  appear  that  he  was 
upon  the  affidavit,  form  a  sufficient  reason  why  such  a  ^^^^^J^^ 
statement  cannot  be  made.     The  affidavit  states  that  on  not  bo  seen; 

,  and  on  another, 

the  21st  of  March  last,  the  deponent  called  at  the  place  of  that  he  was  at 
residence  of  the  defendant,  and  informed  the  housekeeper  not  be  seen; 
of  the  defendant,  whom  he  saw  there,  of  the  nature  of  his  ^^^^ !?"  .^ 

'  '  sworn  tnat  it 

business :  that  she  said  that  the  defendant  was  at  home  and  was  believed 

that  the  de- 
fendant was 
bedridden,  and  had  been  confined  to  his  house  for  many  years ;  the  Coort  eranted  a  distringas 
to  compel  an  appearance,  without  the  usual  statement  in  the  affidavit,  <h  a  belief  that  the 
defeaduit  was  keeping  out  of  the  way  to  avoid  service.  y 
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asleep,  but  could  not  be  seen.  That  he  called  agam  it 
three  o'clock  on  the  24th9  and  saw  the  housemud  of  the 
defendant,  who  informed  him  that  her  master  was  at  home, 
but  ill.  That  he  fixed  the  following  day  at  four  o'dock, 
when  he  again  saw  the  housekeeper,  who  said  that  her 
master  was  at  home,  but  could  not  be  seen.  That,  on  the 
last  occasion,  he  left  a  copy  of  the  writ  of  sommoos  with 
her.  And  that,  from  the  answers  he  received  on  these 
occasions,  he  believes  that  the  defendant  was  at  homey 
though  he  was  not  allowed  to  see  the  defendant;  and  that 
he  has  been  informed  and  believes  that  the  defendant  is 
bedridden,  and  has  been  confined  to  his  house  for  many 
years. 


CoLBiODOE,  J. — ^I  think  that  the  fi^ts  disclosed  aie 
sufficient  for  a  distringas.  There  is  a  good  reason  why  Ae 
party  making  the  affidavit  cannot  swear  to  a  belief  that  the 
defendant  is  keeping  out  of  the  way. 

Rule  accordingly. 


A  wamntof 
commitment 
of  a  bankrupt 
for  not  giving 
satisfactory 


In  re  Ramsden. 

Jl  HIS  was  a  rule  calling  upon  William  Bui^,  Esq.,  one 
of  her  Majesty's  commissioners  in  bankruptcy,  acting  under 
a  fiat  issued  against  James  Ramsden ;  and  upon  the  official 

answers, 

recited  the  issmnff  of  a  fiat  **directed  to  h«r  M^ecty's  Court  of  BanknptOTfcr  Aa  U*^ 
district*'  against  J.  R. ;  and  that  J.  R.  daly  surrendered  "  to  M.  J.  West,  Esq.,  one  of  tk 
commissioners  of  the  said  Court  ftsthorised  to  proceed  with  the  ttid  fiat"  It  tfcea  stitod  *"**"! 
examinations  hefore  M.  J.  W.  Esq.,  after  **l>eing  duly  sworn,"  and  proceeded  thus;  "Ajm 
whereas  the  said  J.  R.  did,  on,'*  &c.  *'  pursuant  to  a  summons  issued  by  me  at  the  m^^aaft,^  A^ 
**  of  the  assignees,"  &c.,  "  appear  before  me  the  commissioner  then  acting  in  the  prosscnlMV  of 
the  said  fiat,"  "  to  be  examined,"  &c.  **  And  I,  W.  Burge.  Esq.,  the  s&id  conumsiiocer,  in 
execution  of  the  powers,"  &&»  '*  proceeded  to  examine  the  said  J.  xL,**  Ac,  **  end  the  isid  J.  &• 
being  then  duly  sworn  and  required  before  me  to  make  true  answers,"  &c  The  warrant  tlies 
set  out  seyerai  questions  end  answen,  and  other  adjoumments  and  exaimnatios,  vhtfe  the 
bankrupt  was  stated  to  be  **du1y  swore ;"  "  which  answers  not  being  satiafactotT,"  &e.,  **  thess 
are  therefore,"  &c.  <' Given,"  &c.  «at  the  Court  of  Bankruptcr  for  the  Leeds  distriei,**  *«• 
Signed,  "  W.  Burge,  commissioner,"  (l.  b.)  ffdd,  on  motion  tor  a  habeas  coipos,  tbst  tke 
.  warrant  was  bad,  as  shewing  that  the  bankrupt  was  sworn  on  his  examination,  contrary  to  the 
/   8  &  9  Vict  c.  48,  s.  I. 

A  warrant  of  commitmcDt  for  non-payment  of  a  poor  rate  should  shew  an  a^judicatioo  hjr  w 
same  justices  before  whom  the  complaint  is  heard. 
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and  trade  assignees  under^  and  the  solicitor  to^  the  flat;        1^<^* 
J.  D.  Luccook>D.  W,  NeU»  R.  Markland,  and  J.  R.  Atkinson,         j^^ 
£Bqiure%  four  of  the  keepers  of  the  peace  and  justices  in  and      Ramsden. 
for  the  borough  of  Leeds ;  the  overseerB  of  the  poor,  and 
the  sorveyofs  of  the  highways  of  the  respective  townships 
of  Armley  and  Wortley  in  the  same  borough ;  the  sheriff 
of  the  county  of  York,  and  the  keeper  of  the  gaol  of  the 
castle  of  York;  to  shew  cause  why  a  writ  of  habeas  corpus 
should  not  issue,  to  bring  up  the  body  of  the  said  James 
Bamsden,  &c. :  or  why  the  said  James  Ramsden  should  not 
be  discharged  out  of  custody,  as  to  his  commitment  by 
Yirtoe  of  a  warrant  of  the   said  William  Buige,   Esq.; 
and  also  as  to  his  commitment  by  virtue  of  four  other 
warrants  respectively  made  by  one  or  more  of  the  said 
justices,  without  issuing  the  said  writ. 

The  warrant  of  commitment  by  the  Commissioner  of 
Bankrupts  was  as  follows: 

'*  In  the  Court  of  Bankruptcy  for  the  Leeds  district,"  &c. 

*'  Whereas  a  fiat  in  bankruptcy,'*  &c.,  **  directed  to  her 
Majesty's  Court  of  Bankruptcy  for  the  Leeds  district,  was 
duly  issued  against  James  Ramsden  and  James  Ramsden, 
the  younger,"  &c  The  warrant  then  recited  a  surrender  by 
the  bankrupts  ''  to  Martin  John  West,  Esq.,  one  of  the  com-* 
missioners  of  the  said  Court,  authorized  to  proceed  with  the 
said  fiat,"  &c.,  and  that  several  adjournments  and  examina- 
tions had  taken  place  before  Mr.  West,  the  said  commissioner, 
the  bankrupt  on  each  examination  '^  being  duly  sworn." 

''And  whereas  the  said  James  Ramsden  did,  on  the 
30th  day  of  March,  1846,  pursuant  to  a  summons  issued 
by  me  at  the  request  and  on  the  application  of  the  assig- 
nees,^ &c.,  ''  appear  before  me,  the  commissioner  then 
acting  in  the  prosecution  of  the  said  fiat,  then  and  there  to 
be  examined  touching  divers  matters,"  &c.  *^  And  I, 
William  Surge,  Esq.,  the  said  commissioner,  in  execution 
of  the  powers  and  authorities  given  by  the  several  statutes,** 
&C.  **  proceeded  to  examine  the  said  James  Ramsden,"  &c, 
"  and  the  said  James  Ramsden,  being  then  and  there  duly 
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1846.        gworn,  and  reqtnred  befiire  me  to  make  true  answefs  to 
^^        all  such  questions  as  should  be  put  to  him,  I  did  cause  the 
RAMtDBN.     several  questions  next  hereinafter  enumerated,^  &c.,  to  be 
propounded  to  him,  &c. 

The  warrant  then  set  out  several  questions  and  aosweiB, 
and  stated  other  adjonminents  and  examinations  at  ^diich 
the  bankrupt  was  said  to  be  ''duly  sworn ;"  and  then  pro- 
ceeded thus^  '*  which  answers  of  the  said  James  BaBwAim 
not  being  satis&ctory,"  &a,  *'  these  are  therefioie,''  &c. 
[commitment  to  York  gaoL] 

''  Oiyen,"  fta,  '^  at  the  Court  of  Bankruptcy  tx  the 
Leeds  district,"  &a,  this  6th  of  April,  a.  0.  184& 

^  William  Bubob,  (1m  s.) 
<<  CommiflstoQer/ 

The  other  warrants  of  commitment  were  finr  non-f)ay- 
tnent  of  certain  poor  rates  and  highway  ratesL  It  b  oolj 
necessary  to  notice  one,  as  the  same  objection  applied  to  alL 

''  To  all  constables,"  &c 

''  Borough  of  Leeds,"  &a  ^  Whereas  in  and  by  a  rats^** 
&C.,  '*  dated,"  &c.  (the  warrant  stated  that  a  rate  was  mad^ 
assessed,  allowed,  and  published,  and  that  James  Ramsdeo, 
being  an  occupier  in  the  township  of  Armley,  in  tbe  said 
borough,  was  duly  rated  in  a  oertain  sum ;  andthatademaDd 
of  payment  had  been  made  and  refused) ;  ^  and  whereas  the 
said  James  Ramsden  having  been  duly  summoned  to  appear 
befixre  two  of  her  Mqesty's  justices  of  the  peaoe  fer  the  eaid 
borough,  to  shew  cause  why  the  same  should  not  be  paid, 
did  appear  according  to  such  summons,  but  hath  not  shewn 
any  sufficient  cause  why  the  same  should  not  be  paid." 

The  warrant  then  recited  that  the  justices  had  iSMied  a 
distress  warrant,  but  that  no  sufficient  distress  could  be 
levied  **  These  are  therefore  to  command  you,"  &g» 
(commitmenU) 

^  Given  under  our  hands  and  seals  the  27th  of  Febniaiy, 
A.  D.  1846. 

''  Ralph  Markland^  (^  &) 

**  Jowa  RoBBaT  Atkoibgh,  (u  af 
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drampion  and  J.  Adduon  appeared  to  support  the  oom^ 
missioner's  warrant. 

jP.  Robinson  appeared  to  support  the  justices'  warrants* 

The  following  objections  amongst  others  were  taken  to 
the  commissioner's  warrant.  Firsts  that  it  appeared  upon 
the  £ice  of  it  that  the  commissioner  who  had  signed  it  was 
Dot  the  same  to  whom  the  fiat  was,  in  pursuance  of  the 
general  rules  and  orders  in  bankruptcy  of  the  12th  of  Nov« 
1842,  as.  4  &  5,  first  allotted,  nor  was  it  shewn  that  he  was 
acting  in  the  absence  of  that  commissioner.  And>  secondly, 
that  it  appeared  upcm  the  face  of  the  order  that  the  bank- 
rupt was  examined  upon  oath,  a  course  of  proceeding  not 
warranted  since  the  8  &  9  Vict,  c  48. 


1846. 


In  re 

BAMftDBK. 


Crompton  and  J,  Addison  shewed  cause.  The  first 
objection  is  founded  on  certain  rules  which  hsTe  been 
framed  by  the  commissioners,  under  the  authority  of  the 
5  &  6  Vict.  c.  122,  8.  70  (a>     By  these  rules  (6)  every  fiat 


(a)  5  &  6  Vict.  c.  122,  8.  70. 
'<  That  it  shall  be  lawful  for  the 
comtnisffloners  of  the  Coart  of 
Bankruptcy  attthorised  to  act  in 
the  prosecution  of  fiats  ia  bank- 
ruptcy in  London,  or  the  m^or 
part  of  them,  and  such  of  the 
commisaioinen  to  be  appointed 
under  this  act  as  shall  be  nomi* 
Dated  by  the  Lord  Chancellor  for 
that  purpose  to  make  from  time 
to  time,  subject  to  the  sanction 
and  oonfirmation  of  the  Lord 
Chancellor^  general  rules  and 
orders  for  regulating  the  forms 
of  proceedings  (where  not  pro* 
Tided  for  by  this  act)  and  the 
practice  to  be  observed  in  every 
Court  authorized  to  act  in  the 
prosecution  of  fiats  in  bank- 
ruptcy.* 

(fi)  Gsneral  rules  and  ordeis  in 


bankruptcy,  12th  of  November, 
1 842.— llafc  4.  "  Every  commis-* 
sion  or  fiat  in  bankruptcy  trans** 
ferred  to  any  district  €>»nrt  of 
Bankruptcy,  under  the  provisions 
of  the  act,  5  &  6  Vict  c.  122,  s.  52« 
shall,  before,  or  forthwith  after« 
any  proceeding  thereupon  in  such 
Court,  be  registered  by  a  deputy 
registrar  attending  such  Courts 
in  a  book  to  be  kept  for  that 
purpose  I  andf  in  districts  where 
there  are  two  commissMmers^  shall 
be  allotted  by  ballot  in  the  pre- 
sence of  the  solicitor  acting  under 
such  commission  or  fiat,  or  in 
rotatioui  in  such  manner  as  ^e 
commissioners  shall  from  time  to 
time  direct,  to  one  of  such  com- 
missioners, and  shall  be  further 
prosecuted  before  such  commiB« 
skmeTi  or  before  the  district  com* 
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RAMfiOBN. 


directed  to  a  district  Court  of  Bankruptcy  is  to  be  allotted 
to  one  of  the  two  commissioners  who  compose  the  district 
Court,  '*  and  shall  be  further  prosecuted  before  such  com- 
missioner.'' These  fdles,  however,  are  merely  iot  the 
internal  arrangement  of  business  by  the  commissionera 
amongst  themselves ;  and  cannot  interfere  with  the  power 
and  authority  of  the  commissioners  as  conferred  on  them 
by  statute.  Besides  the  Court  cannot  take  judidal  cogni- 
sance that  any  such  rules  exist,  and  they  are  not  broaght 
before  the  Court  upon  affidavit  Witli  respect  to  the  other 
objection,  it  is  true  that  the  8  &  9  Vict,  c  48,  s.  1  {a). 


mistioner,  where  there  is  only 
one  commiMioxieri  provided  al- 
ways that  either  of  the  commie- 
sioners  authorized  to  act  in  the 
prosecution  of  fiats  in  bankruptcy 
in  any  district  in  the  country, 
may,  in  the  absence  of  the  other 
commissioner,  sit  or  act  for  him. 
Ride  5.  "  Every  fiat  issued  after 
the  commencement  of  the  afore- 
said acty  and  directed  to  any 
district  Court  of  Bankruptcy,  shall 
forthwith,  after  the  delivery  of 
die  same  at  such  Court,  be  regis- 
tered by  a  deputy  registrar  at* 
tending  such  Court,  in  a  book  to 
be  kept  for  that  purpose,  and  a 
minute  of  the  date  of  so  regis- 
tering the  same  shall  be  made  at 
the  time  in  writing  at  the  foot  of 
such  fiat,  and  such  fiat  shall  not  be 
opened  upon  the  application  of  any 
other  creditor  than  the  petitioning 
creditor  until  after  the  cocpiration 
of  three  days  from  snch  date; 
and  such  fiat  shall  be  allotted  by 
ballot  or  in  rotation,  and  prose^ 
cuted  as  directed  (by  Rule  4)  with 
respect  to  a  commission  or  fiat 
transferred  to  each  Court,  subject 
to  the  like  proviso  in  case  of  the 
absence  of  a  eommissioner/' 


(a)  8  &  9  Vict  c  48,  8.  L 
"^  Whereas  it  is  highly  desirable 
that  oaths  shall  not  be  adomiii- 
tered  unnecessarily  by  public 
authority,  and  there  is  reasoo  to 
believe  that  the  examination  of  a 
bankrupt  or  of  the  wife  of  a 
bankrupt  before  commiesionen 
in  bankruptcy  will  be  equally 
efifectual  for  obtaining  a  disdo« 
sure  of  the  truth,  and  a  foil 
discovery  a£  all  that  can  be  asefol 
for  the  benefit  of  creditors,  when 
such  examination  is  condoctsd 
withont  oath.  Be  it  therefon 
enaeled,  by  the  Qnsen^s  most 
excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and 
Cossmoae,  in  this  present  Parlia- 
ment assembledi  sad  by  the 
authority  of  the  samci  that  all 
persons  who  are  now  or  shsU 
be  hereafter  declared  bankrupts 
under  any  fiat,  or  the  wives  of 
such  persons  respectively,  shall 
and  may  be  hereafter  examined 
before  such  commissioners  with- 
out being  sworn,  but  after  making 
and  signing  the  declaration  coa> 
tained  in  the  schedule  Lerennto 
annexed-*' 
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empowers   the  commiasioners  to   receive  the  bankrupt's        1846. 
declaration  otherwise  than  upon  oath;   bat  the  bankrupt         ^„ 
may  himself  have  consented  to  be  swom^  and  therefore      ^ameden. 
camiot  raise  this  objection  now.     [fFighimany  J. — ^The 
examination  is  not  voluntary.]     At  any  rate  this  objection 
cannot  invalidate  the  warrant  of  commitment ;  as  the  3rd 
section  (a)  expressly  provides  ^^  that  nothing  herein  shall  in 
any  wise  affect  the  right  of  the  commissioner  of  bankrupt 
to  jndge  how  far  the  answers  to  be  made  are  satisfactory, 
or  to  commit  to  prison  in  case  they  shall  hold  such  answers 
to  be  unsatisfactory." 

Alkn,  Seijt,  and  Gray,  in  support  of  the  rule.  The 
Court  will  take  cognizance  of  the  general  rules  and  orders 
made  in  the  Court  of  Bankruptcy,  in  pursuance  of  the 
5  &  6  Vict.  c.  122,  s.  70;  and,  if  so,  the  oommisrioner 
making  this  warrant  does  not  appear  to  have  had  any 
jorisdiction  to  do  so.  [Upon  the  other  point  they  were 
stopped  by  the  Court] 

WiGHTMAN,  J. — With  respect  to  the  first  objection,  I  think 
that  I  cannot  take  judicial  cognizance  of  any  rules  and  orders 
which  the  Court  of  Bankruptcy  may  have  made ;  and  as  they 
are  not  broi;^ht  before  me  on  affidavit,  the  objection  to  the 
warrant,  founded  on  their  supposed  operation,  must  neces* 
sarily  faiL  The  other  objection,  however,  seems  to  me  to  be 
fatal.  By  the  previous  statute,  the  6  Greo.  4,  c.  16,  s.  36, 
the  bankrupt  is  required  to  be  sworn.  But  by  the  reqent 
statute,  the  8  &  9  Vict  c.  48,  which  is  intituled  '*  An  Act 
Co  Substitute  a  Declaration  for  an  Oath  in  cases  of  Bank-* 
ruptcy,"  and  the  preamble  to  which  recites  that  '*  it  is 

fa)  Sec.  3.  **  Provided  always,  factmry,  or  to  commit  to  prison 

and  be  it  enacted,  that  nothing  in    case   they  shall   hold   such 

herein  shall  in  anywise  affect  the  answers  to  be  unsatisfactory,  nor 

right  of  the  Commissioners  of  the  right  of  any  oommissioner  or 

Bankruptcy  to  judge  how  far  the  creditor  to  withhold  his  signature 

answers  to  be  made  are  satis-  from  the  certificate  of  conformity.' 

VOL.  TIL  C   C   C  P.    &   L. 
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1846.  higUy  detirabie  that  oaths  shall  not  be  administerBi  imne- 
cessarily  by  public  authority/'  and  that  *'  there  is  reaaon  to 
believe  that  the  examination  of  a  banknipt"  **  mil  be  equally 
efiectual,**  ^^  when  such  examination  is  ooodueted  without 
oath;"  it  is  enacted^  ^that  all  persons  who  are  now  or  ahall 
be  hereaiker  dediatd.  bankrupts  under  any  fiaty**  **  shall  and 
may  be  hereafter  examined,**  **  without  being  awom,  bat 
after  making  and  signing  the  dedaration  contained  in  the 
schedule  hereunto  annexed."  I  think  that  this  enactmeDt 
is  imperative,  and  that  the  intention  of  the  Legislatiire 
clearly  was  to  prevent  for  the  future  the  administeriDg  an 
oath  to  a  bankrupt  upon  his  examination ;  and  that  it 
therefore,  in  effect,  repeals  so  much  of  the  previoos  statsta 
as  required  the  examination  of  the  hankmpt  to  be  iqpoQ 
oath,  and  substitutes  in  lieu  thereof  a  declaration  in  the 
form  given  in  the  act.  The  3rd  section,  which  has  been 
relied  upon,  as  sustaining  the  warcanl^  is  oidy  to  avoid 
any  difficulty  which  might  arise  where  the  bankrupt  was 
examined  upon  oath  before  the  passing  of  the  statute,  and 
committed  to  prison  after  it  had  passed.  I  think,  therefore^ 
that  as  to  this  warrant,  the  prisoner  is  entitled  to  be  db* 
charged. 

The  following  objection  was  then  stated  to  the  jtNtacei 
warrants.  That  it  did  not  appear  upon  the  face  of  die 
warrants  that  there  had  been  any  adjudication  upon  the 
complaint  by  the  justices  who  had  examined  into  it  (a). 

jP.  Robinson  shewed  cause.  These  warrants  are  sub- 
sequent proceedings  to  enforce  obedience  of  a  prior 
adjudication.      It  is  not   necessaiy,   therefore,   that  they 

(a)  It  was  also  objected  upon  of  ArmaleyyOnaSnndayibatatil 

affidarit,  that  the  anreat  was  il-  appeared  that  he  waa  aftenrardt 

legal,  inasmuch  as  the  prisoner  detained  by  a  warrant  isnisd  oo 

had  been  arrested,  under  one  of  the  application  of  the  parish  cf 

the  warrants  issued  on  the  appli-  WorUey,  without  eollnaioa  <  that 

cation  of  the  officers  of  the  parish  objection  was  given  up. 
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shoidd  be  made  by  the  same  magistrates  who  have  adju-        1846. 
dicated  upon  the  complaint    The  3  Geo.  4,  c.  23,  s.  2,        i^^ 
enacts,  that  after  examination  upon  oath  into  the  merits  of     Ramsdew. 
the  complaint,  and  the  adjudication  thereupon,  by  any  two 
justices^  &C.,  being  made,  ^  all  and  every  the  subsequent 
proceedings  to  enforce   obedience  thereto  or  otherwise, 
whether  respecting  the  penalty,  fine,  imprisonment,  costs, 
or  other  matter,  &c.,  ^  may  be  enforced  by  either  of  the 
said  justices,"  &e.9  ^^  or  any  other  justice  of  the  peace,"  &c., 
**  in  such  and  the  like  manner  as  if  done  by  the  same  two 
justices,"  &c.,  '^  who  so  heard  and  adjudged  the  said  com- 
plaint"   [Wigktmany  J. — But  there  is  no  statement  here  of 
any  adjudication  having  been  made.]     There  is  no  such 
statement  in  the  form  given  in  BunCs  Just,  tit  Poor 


Gragy  contra,  was  not  called  upon. 

WiOHTMAN,  J. — ^These  warrants  are  defective  on  the  foce 
of  them.  There  is  nothing  to  shew  that  any  adjudication 
was  made  by  the  justices  before  whom  the  complaint  was 
heard ;  and  all  that  the  statute,  3  Geo.  4,  c  23,  s.  2,  does, 
isy  when  once  an  adjudication  has  been  made  by  two 
jostices,  to  authorize  any  other  justice  to  issue  a  warrant  to 
enforce  it    This  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 


G  G  c  8 
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Ex  parte  Wakd. 

%^LLENy  Serjtf  mored  for  a  rule,  oalttng  t&pcm  Martia 
Joha  West,  £eq.>  one  of  tl^.  comiDiasiosere  of  ber  Idqesty^ 
Court  of  Baokniptcy  for  the  Leeds  district;  upon  the  ofi- 


A  warrant  of 
commitmeDt 
of  a  bankrupt 
for  not  giving 
satisfactorj 

answers,  sutcd  fr^^  j^d  trade  assignees  of  Francis  Ward,  a  baftkrupt;  opaa 

bankruptcy," 
"  directed  to 


her  Majesty's 
Court  of 
Bankruptcy 
for  the  Leeds 
district,  was 
dulr  awarded 


7- 

id  I 


and  issued 


the  solicitor  to  the  fiat;  the  sheriff  of  the  count;  of  Yed^ 
and  the  gaoler  of  the  castle  of  York ;  to  show  cause  wlqr  a 
writ  of  habeas  corpus  should  not  issue  to  bring  up  the  body 
of  the  said  Francis  Ward  ;  and  v^y,  in  case  the  rule  sboidd 
be  made  abselote^  he  should  not  be  dischai]ged  from  costodj 
^ainst^FVancis  Without  issoing  such  writ 
^^ii  the*"^  It  appeared  fixnn  the  affidavit  on  which  the  molk»  wa 
said  Francis  made^  that  Francis  Ward  was  confined  a  prisoner  in  the 
&c.,  "surl  '  castle  of  York,  under  a  warrant  of  commitment  by  MaitiB 
Z^^.  Ma^n    J<J^n  West,  Esq.,  to  the  following  effect;— 

John  West, 
Esq.,  one  of 
the  commis- 
sioners of  the 
said  Court 
authorised  to 
act  in  the 
prosecution 
of  the  fiat,"  &C.  ,  .    ,     , 

It  then  set  out  of,"  &c. ;  and  **  the  said  Francis  Ward  has  been  duly  adjodged 
tioD^anrthe'     bankrupt  thereunder;  and  whereas  the  said  Francis  Waal 

questions  and 
answers,  and 
proceeded, 
**  which  an- 
swers of  the 
said  F.  W. 
are  not,  nor 
■re  any  of 
them,  satis- 
factory to  me 
the  said  com- 
missioner," 
'*  these  are  Uierefore  to  require  you,"  &c. 

HtUL,  upon  motion  for  a  habeas  corpus  to  discharge  the  bankrupt,  that  the  Jurisdicdoo  of  tke 
commissioner  to  make  the  order  snficiently  appeared ;  although  there  are  two  oonnnisBiooen 
in  the  Leeds  district,  and  it  was  not  stated  that  the  fiat  had  l^n  allotted  to  the  conmissiov 
in  question,  or  that  he  was  acting  in  the  absence  of  the  other  commissioner,  in  pnrsoanoe  of  tiM 
rules  and  orders  made  by  the  badirupt  commissioQers  under  the  5  &  6  Vict  c  122,  s.  70. 

HM  also,  that  it  was  not  necessary  to  specify  which  of  the  answers  wen  nnsaUsfitftoiy; 
alihouffh  there  were  some,  that  taken  separstely  and  apart  from  the  rest,  oauld  scsroely  bs 
deemed  so 


^In  the  Court  of  Bankruptcy  for  the  Leeds  district,"  fte* 
^*  Whereas  a  fiat  in  bankruptcy,  beaiing  date,**  &&,  '*  di- 
rected to  her  Mfi^sty's  Court  of  Bankruptcy  for  the  I^eds 
district  was  duly  awarded  and  issued  againsi  Fraoeis  Waid^ 


did  on,''  &c«  '' surrender  himself  to  me,  Martin  John  West, 
Esq.,  one  of  the  commissioners  of  the  said  Court,  audiorised 
to  act  in  the  prosecution  of  the  said  fiat,  in  order  to  make 
a  fill!  disclosure  of  his  estate  and  efiects."  [After  stating 
an  adjournment  to  a  aubdequent  day,  and  a  surren^  on 
that  day,  it  proceeded.]     ^*  And  I,  the  said  comnussioDer, 
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in  execution  of  the  said  fiat,  and  of  the  powers  and  autho*  1840. 
rities  given  to  me  by  the  several  statutes  made,  and  now  in  Ex^arte 
force,  concerning  bankrupts,  this  day  proceeded  to  examine  Wabd. 
the  said  Francis  Ward  tonching  diners  matters  relating  te 
hid  trade,  dealings,  and  estates;  and  the  said  Francis 
Ward  having  then  and  there,  in  open  Court,  before  me 
the  said  commissioner,  duly  made,  ngned,  and  subscribed, 
the  declaration  required  by  law  to  be  made  and  signed  by 
bankrupts  in  lieu  of  an  oath,  I  did  then  and  there  cause 
the  several  questions,  hereinafter  enumerated  and  set  forth, 
to  be  pat  to  him  the  said  F.  W.  before  me  the  said  com^ 
missioner;  to  which  questions,  so  put  as  aforesaid,  the  said 
F.  W.  refused  to  give  any  other  than  the  several  answers 
immediately  following  the  several  questions  respectively  in 
manner  and  form  following,  that  is  to  say:"  [Here  the 
questions  and  answers  were  set  out  at  length.]  *^  Which 
answers  of  the  said  Francis  Ward  are  not,  nor  are  any 
of  them,  satisfactory  to  me  the  said  commissioner.  These 
aro  therefore  to  will,  require,  and  authorize  you,  immedi- 
ately on  the  receipt  hereof,  to  take  into  your  custody  the 
body  of  the  said  Francis  Ward,  and  him  safely  convey  to 
her  Majesty's  gaol  of  the  castle  of  York,  and  him  there  to 
deliver  to  the  governor  or  keeper  of  the  said  prison,  who  is 
hereby  required,  by  virtue  of  the  said  fiat  and  statutes 
aforesaid,  to  reeeive  the  said  Francis  Ward,  &c.,  and  him 
safely  to  keep  and  detain,  without  bail  or  mainprize,  until 
sach  time  as  he  shall  submit  himself  to  me  the  said  conu- 
missioner,  or  to  any  other  commissioner  duly  authorized  to 
act  in  the  prosecution  of  the  said  fiat,  and  fiill  answer  make 
to  my  or  his  satisfoction,  to  the  questions  so  put  to  him  by  me 
as  aforesaid ;  and  for  so  doing,"  &c  "  Given,"  &c.,  "on,"  &c., 
"at  the  Court  of  Bankruptcy  for  the  Leeds  districti"  &c. 

M.  J.  Wbst,  (l.  8.) 

Allenf  Serjt.,  produced  an  affidavit,  made  by  Ward  the 
bankrupt,  to  the  effect  that  the  commissioner  did  not  point 
out  to  him  which  of  his  answers  were  unsatisfactory;  and 
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that  he  was  ignorant  with  which  of  the  answers  it  was  that 
the  commissioner  was  dissatisfied.  He  submitted  that  the 
warrant  of  commitment  was  insufficient,  on  two  gronnds; 
First,  that  the  general  rules  and  orders  in  bankruptcy,  12th 
of  Nov.  1842;  ss.  4  &  5  (a),  which  were  made  under  the 
authority  of  the  5  &  6  VicL  c  122,  sec.  70  (5),  required 
that  every  fiat  should  be  allotted  by  ballot  to  one  of  the  two 


(a)  Rule  4.  ''  That  every  com- 
mission or  fiat  in  bankruptcy 
transferred  to  any  district  Court 
of  Bankruptcy,  under  the  pro- 
visions of  the  act,  5  &  6  Vict, 
c.  122,  s.  52,  shall  before  or  forth* 
with  after  any  proceeding  there- 
upon in  such  Court,  be  registered 
by  a  deputy  registrar  attending 
such  Court,  in  a  book  to  be  kept 
for  that  purpose ;  and,  in  districts 
where  there  are  two  commis- 
sioners, shall  be  allotted  by  ballot 
in  the  presence  of  the  solicitor 
acting  under  such  commission  or 
fiat,  or  in  rotation,  in  such  manner 
as  the  commissioners  shall  from 
time  to  time  direct,  to  one  of  such 
commissioners,  and  shall  be  fur- 
ther prosecuted  before  such  com- 
missioner, or  before  the  district 
commissioner,  where  there  is 
only  one  commissioner :  provided 
always  that  either  of  the  commis- 
sioners authorized  to  act  in  the 
prosecution  of  fiats  in  bankruptcy 
in  any  district  in  the  country 
may,  in  the  absence  of  the  other 
commissioner,  sit  or  act  for  him." 

Rule  5.  "  That  every  fiat  issued 
after  the  commencement  of  the 
aforesaid  act,  and  directed  to  any 
district  Court  of  Bankruptcy, 
shall  forthwith,  after  the  delivery 
of  the '  same  at  such  Court,  be 
registered  by  a  deputy  registrar 
attending  such  Court,  in  a  book 


to  be  kept  for  that  purpose,  and 
a  minute  of  the  date  of  so  regis* 
tering  the  same  shall  be  made  at 
the  time  in  writing  at  Uie  foot  of 
such  fiat,  and  such  fiat  shall  not 
be  opened  upon  the  applicatioa 
of  any  other  creditor  than  the 
petitioning  creditor  until  after 
the  expiration  of  three  days  after 
from  date,  and  such  fiat  shall  he 
allotted  by  ballot  or  in  rotatioo, 
and  prosecuted  as  directed  (by 
Rule  4)  with  respect  to  a  com- 
mission or  fiat  transferred  to  such 
Court,  subject  to  the  like  proviso 
in  case  of  the  absence  of  a  com- 
missioner.'' 

ib)  Sect  70.  *"  That  it  shall  be 
lawful  for  the  commiseiooen  of 
the  Court  of  Bankruptcy  aalho* 
rized  to  act  in  the  prosecution  of 
fiats  in  bankruptcy  in  Lomdtm,  or 
the  major  part  of  them,  and  such 
of  the  commissioners  to  be  ap- 
pointed under  this  act  as  shall  be 
nominated  by  the  Lord  Chancellor 
for  that  purpose,  to  make  from 
time  to  time,  subject  to  the  sanc- 
tion and  confirmatioo  of  the  Lord 
Chancellor,  general  rules  and 
orders  for  r^raiating  the  forms  of 
proceedings  (where  not  provided 
for  by  this  act),  and  the  practice 
to  be  observed  in  every  Court 
authorized  to  act  in  the  prose- 
cution of  fiats  in  bankruptcy." 
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commissioDers,  where  there  were  two,  (as  was  the  case  in        1846. 
the  Leeds  district),  and  that  such  fiat  should  be  prosecuted       £^^^^[I~^ 
before  him,  unless  in  hk  absence,  when  it  might  be  tried       Ward. 
before  the  other.     That  thb  warrant  did  not  shew  that  the 
commissioner  making  it  wasr  the  commissioner  to  whom  the 
fiat  was  so  allotted,  or  th^tt  he  was  acting  in  the  absence  of 
the  other  commissioner.    And,  secondly,  that  as*  some  of 
the  answers  upon  the  face  of  the  warrant  were  not  unsatis- 
betory  per  ae>  the  gSDund  of  the  commitment^  namely, 
that  the  answers  '^are  not,  nor  lure  any  of  them,  satisfec* 
lory  to  me,   the  said  commissioner,'*  failed :  and  that  the 
commissioner  should  have  specifibed  which  answers  were 
mwHtJBfistetogy,  and  calkd  upon  the  bankrupt  to  answer 
them.    In  Ex  parte  Lee  (a)  it  was  de^Hded  that  to  justify  a 
committal  of  a  bankrupt  fijr  not  answering  satisfactorily, 
the  QpmmimanejTB  should  point    out    the    unsatisfactoiy 
aoswers  to  the  benkrupc,  and  press  those  pointsi      And 
in  In  re  Hadland  {h\  it  was  decided  that  a  warrant  of 
commitment  of  a  bankrupt,  which  stated  the  ground  of 
commitment  thus:   ^^ several  of  which  answers  not  being 
satisfactory,  and  particolarly  his  answer  to  ^e  last' question, 
these  are  to  require,  &c.,  and  full  answers  make  to  our  or 
their  satisfiEu^tion,  to  the  questions  so  put  to  him  by  us  as 
aforesaid,"  was  bad. 

Cur,  adv.  tndt. 

• 

Coubbuknb,  Jw— This  wias  a  moition  to  dischaige  a  fmr 
SDUer,  committed  under  a  warrant  of  a  commissioner  of  a 
district  Court  of  Bankruptcy,  for  not  giving  satisfactory 
answers  to  the  questions  put  to  him  by  the  commissioner  in 
the  couxse  of  hb  examination ;  and  the  applicatioa  was 
rested  on  two  grounds:  First,  that  the  warrant  did  not  shew 
on  the  face  of  it  any  jurisdiction  on  the  part  of  the  commis- 
sioner to  make  it ;  and,  secondly,  that  the  cause  of  commit- 
ment was  stated  to  be  the  giving  aMwers,  ^*  which  answers 

(fl)  2  Mont.  &  Ayr.  15.  /(ft)  1  Dowl.  835,  N.  S. 
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Ei  parte 
Ward. 


of  tbe  said  Francis  Ward  are  oot^  nor  are  ai^  of  them, 
satis&ctoiy  to  me,  the  said  commissioner,''  &c.:  whesreaSy 
upon  the  face  of  the  warrant,  were  set  out  die  answeiB,  some 
of  which  the  Court  could  see  were  not  unsatis&ctoiy:  and 
that  therefore  the  particular  answeffs  \riiich  the  caHimis- 
sioner  considered  to  be  unsatisfiEusUHy  diould  have  bees 
specified. '  I  ha^e  considered  both  these  objections,  and  am 
of  opinion  that  neithw  of  them  can  be  sastanied.  Widi 
respect  to  the  first,  the  5  &  6  Vict,  c  122,  a  46,  eiiad% 
^^  that  everj  fiat  in  bankruptcy  issued  after  the  oomnsenoe* 
ment  of  this  act,  not  directed  to  the  Court  of  Bankraptcy^ 
shall  be  directed  to  such  one  of  the  Courts  authoriied  to 
act  in  the  prosecution  of  fiats  in  bankruptcy  in  the  coioBtrf^ 
as  herein-after  proTided,  as  the  Lord  ChaoceHor,"  &c.,  '^by 
such  fiat  may  think  fit  to  nominate,  to  be  prosecoled  ia 
such  Court,  and  that  every  nicfa  fiat  shall  be  theieapOD 
prosecuted  in  the  Court  to  which  the  same  sball  be  as 
directed,  and  it  shall  be  lawful  for  such  Court  to  {xooeed 
thereon  in  all  respects  as  commisBionfics  of  baakrupt  actaig 
in  the  prosectition  of  a  fiat  in  baakruptey  elsewhere  than  in 
the  Court  of  Bankruptcy  befbre  the  paasing  ij£  this  act,  safe 
and  except  as  such  pK>ceedii^  may  be  altered  by  Tittne  «^ 
this  act ;  and  that  in  every  bankruptcy  prosecuted  m  aaj 
such  Court  every  such  Court  shall  have  all  the  power,  jotis* 
diction,  and  authority,  and  be  subject  to  the  duty,  by  any 
act  of  Parliament  now  in  force,  vested  in  or  imposed  upon 
such  comfBissioiieis,  in  all  respects  as  if  auok  Court  were 
commissioners  of  bankrupt  returned  and  appointed  imder 
the  said  recited  act,  save  and  except  as  may  be  otherwise 
directed  by  tliis  act."  By  the  59tb  section  her  Majesty  is 
empowered  to  a{^int  certain  persons  to  be  commiaBionen 
of  the  Court  of  Bankruptcy,  in  addition  to  the  then  conunis* 
eioners  of  the  said  Courts  to  act  in  the  prosecution  of  fiats 
of  bankruptcy  in  the  country ;  and  *^  any  one  or  nuve  of 
such  additional  conuniarioners  shall  and  may  form  a  dis* 
trict  Court  of  Bankruptcy  for  the  purpose  of  this  act,  and 
every  such  Court  shall  be  authorized  to  act  in  the  proeecti- 
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tion  of  fiats  in  bankruptcy  in  the  countrj,  at  such  place  1846. 
mid  in  and  for  such  district  as  her  Majesty,  with  the  advice  Ex^pMie 
of  her  privy  council,  shall  be  pleased  to  direct"  Now  the  Waed. 
warrant  states,  that  **  a  fiat  in  bankruptcy  directed  to  her 
Majesty's  Court  of  Bankruptcy  for  the  Leeds  district  was 
daly  awarded  and  issued  against  Francis  Ward,"  ''and 
whereas  the  said  Francis  Ward  did  on,''  &c.,  ''  surrender 
himself  to  roe,  Martin  John  West,  Esq.,  one  of  the  commis* 
skmers  of  the  said  Court  authorized  to  act  in  the  prosecu* 
ticm  of  the  said  fiat,'*  &c.  This,  it  appears  to  me,  is  a 
sufficient  statement  that  the  commissioner  so  acting,  was 
daly  authorized  to  act  under  the  act.  It  is  urged,  however, 
that  as  section  70  enables  the  commissioners  to  make 
''general  rules  and  orders  for  regulating  the  forms  of  pro* 
ceeding,"  "  and  the  practice  to  be  observed  in  every  Court 
authorized  to  act  in  the  prosecution  of  fiats  in  bankruptcy ;" 
and  as  they  have  made  certain  orders  by  which  every  fiat 
directed  to  a  district  Court  is  to  be  allotted  by  ballot  to 
one  of  the  commissionerB,  and  to  be  prosecuted  before  him, 
except  in  his  id)senoe,  when  it  may  be  taken  before  the 
odier  commissioner;  that  therefore  it  should  have  been 
fldleged  that  the  fiat  in  the  present  case  was  allotted  to  this 
ootmnissioDer,  or  that  he  was  proceeding  in  the  absence  of 
the  other.  It  appears  to  me,  however,  that  these  rules  do 
not  interfere  with  the  jurisdictton  conferred  by  the  act  of 
Budiament ;  and  that  they  are  mecely  regnlalions  for  the 
srrangement  of  business  among  the  commassiooera  them«- 
seltres. 

The  other  oli^tion  was^  that  it  was  not  sufficient  for  the 
warruH  merely  to  state  generally,  that  the  "  answers  of  the 
said  Francis  Ward  are  not,  nor  are  any  of  theniy  satisfiustory 
to  me,  the  said  commisstooer ;"  but  that  it  should  have 
specified  which  answers  were  unsadsfiu^toiy ;  and  the  case 
of  In  re  Hadbmd  (a)  was  relied  on  in  support  of  this  obgec- 
tioQ.    That   ease,  however,  supposing  it  to  be  still  an 

X(a)  I  DowL  S36,  K  S. 
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1840.        authority  after  the  decision  to  which  I  shall  presently  advert, 
Ex  parte       ^  distinguishable  from  the  present.     There  the  statemeot 
Waeo.        in  the  warrant  was,  **  several  of  which  answers  not  being 
satisfactory,  and  particularly  his  answer  to  the  last  questioa  ;* 
and  I  there  said,  that  that  was  not  enou^,  for  it  was  impos- 
sible to  see  which  of  the  answers  the  commiasioner  thougbt 
were,  and  which  were  not,  satisfiurtoiy.    They  might  hare 
been  utterly  irrelevant,  and  then  nothing  would  have  re* 
mained  but  the  answer  to  the  last  question,  which  thoifh 
perhaps  sufficient,  if  it  had  stood  alone,  formed  only  part  of 
the  ground  of  commitment;  and  for  that  reason  I  then  dift- 
chaiged  the  prisoner.     That  case,  however,  came  under  tbe 
consideration  of  the  Court  in  Ex  parte  Daujuxy  (a).  There 
the  warrant  stated  generally  ^^  which  said  answers,  so  given,' 
&C.,  *^  not  being  satis&ctory  to  us,**  &c.,  *'  these  are,  there- 
fore,*' &C.    Now,  that  case  strongly  resembles  the  present; 
and  if  there  be  any  distinction  it  is  in  fiivour  of  tbe  latter. 
If  I  could  see  that  the  commissioner  ou^t  to  have  required 
further  explanation,  or  that  he  had  come  to  a  wrong  con- 
clusion, it  might  be  some  ground  for  requiring  that  the 
matter  should  be  reconsidered.      But  the  Court  should 
always  be  slow  in  interfering  in  cases  like  the  present 
where  the  manner  and  the  occasion  of  giving  the  answer 
may  go  some  way  to  render  it  satis&ctoiy,  or  otherwise. 
And,  in   the    present   instance,  upon   looking  at  these 
answers,  I  think   the  commissioner  had  good  reasoo  to 
consider  them  unsatis&ctory.    It  is  said  thai  some  of  the 
answers  cannot,  from  the  nature  of  them,  be  unsatis&ctory, 
particularly  the  introductory  answers ;  but  I  do  not  think 
tbe  sufficiency  of  particular  and  isolated  answers  can  idts- 
lidate  tbe  warrant     Taking  them  all  together,  the  result 
aeems  to  me  to  be  that  the  bankrupt  had  not  given  satisfiic- 
tory  answers  to  the  questions. 

Bulerefbsed. 

/  (a)  4  Q.  B.  668 ;  S.  G.  3  G.  &  D.  640. 
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1846. 

In  re  Bull. 

1  HIS  was  a  rnle  calling  upon  William  Borge^  Esq.,  one  On  motion 
of  her  Majesty's  commissioners  in  banknxptcj,  acting  under  corpus :  Held, 
a  fiat  Issued  against  William  Bull ;  the  official  and  trade  *^**  ** "  "°* 


turn. 


.  that 

assignee  under,  and  the  solicitor  to,  the  fiat;  the  sheriff  of  *  bankrupt 

sbonld  niABo 

the  county  of  York,  and  the  keeper  of  the  gaol  of  the  castle  and  sign  the 
of  York ;  to  shew  cause  why  a  writ  of  habeas  corpus  should  r^mred  bj 
not  issue,  to  bring  up  the  body  of  the  said  William  Bull :  *^,|  *  ®  r^ 

'  ^     r  J  c.  48»  prenotts 

or  why  the  said  William  Bull  should  not  be  discharged  out  to  each  exa- 

m  m  ,  ,  mination.    It 

of  custody,  as  to  his  commitment  by  virtue  of  a  warrant  of  is  sufficient  if 
the  said  WiHiam  Bui^,  Esq.,  without  issuing  the  said  ^^^ 

writ.  ^t  examina- 

It  appeared  upon  the  affidavit  upon  which  the  rule  nisi 
was  granted,  that  William  Bull  was  a  prisoner  in  the  gaol 
of  York  Castle,  under  a  warrant  of  commitment  under  the 
hand  and  seal  of  William  Burge,  Esq.,  one  of  the  commis- 
sioners of  the  Court  of  Bankruptcy  for  the  Leeds  district. 

The  warrant  recited  a  fiat  against  Bull,  directed  to  the 
Court  of  Bankruptcy  for  the  Leeds  district,  under  which 
he  had  surrendered  to  William  Buige,  Esq. ;  that  he  had 
been  examined,  and  upon  his  examination  had  made  the 
answers  set  out  in  the  warrant,  after  having  subscribed  the 
declaration  required  by  the  8  &  9  Vict.  c.  48.  It  then  set 
out  several  adjournments  and  examinations,  at  each  of  the 
latter  it  stated  that  *^  the  said  William  Bull  having  again 
made  and  signed  the  declaration  required  in  the  statute," 
and  concluded,  *' which  answers  not  being  satisfactory  to 
me,  the  said  commissioner,"  &c.,  "  these  are  therefore  to 
require  you,"  &c. :  requiring  him  to  be  kept  in  prison 
'*  until  such  time  as  he  shall  submit  himself  to  me,  the  said 
commissioner,  or  to  any  commissioner  of  the  said  Court, 
and  full  answers  make  to  my,  or  his,  satisfiustion,  to  the 
questions  so  put  to  him  as  aforesaid."    **  Given,"  &c. 

The  affidavits,  in  answer,  set  out  a  second  warrant, 
attached  to  the  first,  dated  the  27th  of  April,  1846,  the  day 
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1846.  on  which  this  role  was  obtauned.  This  warrant  stated  a 
further  examination  of  the  bankrupt,  on  which  occasion  his 
former  examination,  *^  whereof  copies  are  set  forth  in  the 
within  warrant,''  was  read  over  to  him ;  but  did  not  state 
that  he  had,  previous  to  such  last  examination,  made  or 
subscribed  the  declaration  required  by  the  8  &  9  Vict 
c.  48 ;  and  continued  thus,  (after  setting  out  the  answer 
made  to  a  question,  whether  he  had  any  explanation  or 
addition  to  make  to  such  his  former  examinations),  '*  which 
answer  being  still  unsatisfactory  to  me,  I  do  hereby  authorize 
you  to  continue  to  keep  and  detain  the  body  of  the  said 
William  Bull,'*  &c.     •*  Given,"  &c. 

There  were  several  objections  made  to  the  first  warraot, 
which  became  immaterial,  as  the  judgment  of  the  Court 
proceeded  upon  the  validity  of  the  second.  It  was  objected 
to  the  second  warrant,  that  as  it  was  not  in  existence  when 
the  rule  was  moved  for,  it  could  not  be  used  in  answer 
to  it;  and  that  even  if  it  could,  it  was  defective,  inasmach 
as  it  did  not  state  that  the  bankrupt  had  before  his  last 
examination  subscribed  the  declaration  which  is  substituted 
by  the  statute  6  &  9  Vict  c.  48,  s.  1,  for  the  oath  required 
by  the  6  Geo.  4,  c.  16,  s.  36. 

Crompton  and  J.  Addison  shewed  cause.  When  the 
Court  grant  a  rule  like  the  present,  which  is  a  very  modem 
practice,  it  is  only  to  save  the  expense  of  having  the  party 
brought  up  upon  habeas  corpus.  But  the  question  of  the 
legality  of  the  custody  is  always  to  be  discussed  as  if  the 
writ  of  habeas  corpus  had  been  issued,  and  the  motion 
were  for  the  prisoner's  discharge  upon  the  return.  The 
Court  therefore  will  look  at  the  second  warrant.  If  so,  it  is 
submitted  that  the  second  warrant  is  valid,  and  is  a  suflBcient 
cause  of  detainer,  inasmuch  as  it  refers  to  the  former  warrant 
and  the  examinations  set  forth  in  it,  the  answers  to  which 
are  thereby  declared  to  be  not  satis&ctory  to  the  commis- 
sioner. It  is  said,  however,  that  this  second  warrant  is 
insufficient,  because  it  does  not  state  that  the  bankrupt  bad 
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made  a  fresh  declaration  tqpon  bis  last  examination ;  but  it        184^« 

was  not  neceseary  to  do  so-     The  act  of  8  &  9  Vict,  c  48,        u!7d 

which  substitutes  the  declaration  in  lieu  of  the  oath  required        ^ulu 

by  the  6  Geo.  4,  c.  16,  s.  36,  evidently  contemplates  only 

one  declaration  which  shall  relate  to  all  the  bankrupt's 

subsequent  examinations.     This  may  be  gathered  from  the 

terms  of  the  declaration  itself  as  contained  in  the  schedule. 

**  ly  A.  B.4  the  person  declared  a  bankrupt  under  a  fiat  in 

bankruptcy^"  &c.,  ^'  do  solemnly  promise  and  declare,  that 

I  will  make  true  answer  to  all  such  questions  as  may  be 

proposed   to  me  respecting  all  the  proper^  of  the  said 

A.  B.y  and  all  dealings  and  transactions  relating  thereto^ 

and  will  make  a  full  and  true  disclosure  of  all  that  has  been 

done  with  the  said  property,  to  the  best  of  my  knowledge," 

&c    The  words  of  the  2nd  section,   that  '*  if  any  such 

person  so  to  be  examined  shall  in  the  course  of  the  exami* 

nation  wilfully   make    any    false   statement,"    &c.,   shew 

that  the  >^hole  is  but  one  examination,  though  it  may  be 

adjourned  from  day  to  day.    The  same  point  is  continually 

occurring  before  arbitrators,  and  at  Nisi  Priusy  where  it 

has  never  been  thought  necessary,  when  the  inquiry  is 

adjourned  from  day  to  day,  to  reswear  a  witness  at  the 

next  meeting,  who  has  been  previously  examined.     [They 

referred  to  JEx  parte  Dauncey  (a)  and  Ux  parte  Harrison  (A).] 

Attefii  Serjt.,  and  Lush,  in  support  of  the  rule.  It  is 
submitted  that  the  second  warrant  cannot  be  used  as  an 
answer  to  this  rule,  since  it  was  obtained  after  this  rule 
was  moved.  But,  supposing  even  that  it  could,  it  is  insuffi« 
cieat,  as  it  should  have  appeared  that  the  bankrupt  had 
made  and  signed  the  declaration  required  by  the  8  &  9  Vict 
c  48.  That  statute  merely  substituted  the  declaratioD  for 
the  oath  required  by  the  former  statute.  It  was  always  the 
practice  to  swear  the  bankrupt  on  each  examination,  and 

Aa)  4  Q.  B.  668 ;  S.  G.  3  G.  &  D.  640. 
y  (6)  1  B.  &  Ad.  410. 
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1846.       the  law  in  altering  the  form,  has  not  altered  the  necessity  of 

l^^        the  declaration  being  taken. 

B""-^  Cur.  adv.  mdL 

WiGHTMAN,  J. — ^I  think  that  I  must  treat  this  case  as  X" 
upon  a  return  to  a  writ  of  habeas  corpus;  and  as  I  am 
of  opinion  that  the  second  warrant  is  good^  it  becomes 
unnecessary  to  consider  the  sufficiency  of  the  first.  Hie 
second  warrant  refers  to  the  first  warrant  and  the  ezaminar 
ti<His»  '^  whereof  copies  are  set  forth  in  the  within  warrant'* 
It  is  said  that  it  is  invaKd,  because  it  does  not  state  on  tbe 
face  of  it  that  the  bankropt  has  made  and  signed  a  deda* 
ration  pursuant  to  the  statute  8  &  9  Vict  c.  48 ;  but  I 
think  it  is  not  necessary  that  it  should  do  so,  as  by  reference 
to  the  first  warrant  it  appears  that  the  bankrupt  had  abeady 
made  and  mgned  such  a  declaration ;  and  I  am  of  opimoD 
that  it  was  not  necessary  that  he  should  do  so  on  each 
successive  examination.  I  am  fortified  in  this  view  by  tbe 
terms  of  the  statute,  which  after  enacting,  by  sect  I,  that  a 
bankrupt  ^  shall  and  may  be  hereafter  eianuned  befiue 
such  commissioners  without  being  sworn,  but  after  making 
and  signing  the  declaration  contained  in  the  schedule  here- 
unto annexed,"  provides,  by  sect  2,  "  that  if  any  penon  so 
to  be  examined  shall,  in  Ute  course  of  Ihe  exammatum^  wil- 
fully make  any  fiilse  statement^"  he  shall  be  guil^  of  ^ 
misdemeanor.  I  think  the  statute  plainly  contemplates  an 
examination  which  may  last  mote  than  one  meeting.  It  is 
very  similar  to  what  takes  place  at  arbitrations,  where, 
although  the  witness  is  only  sworn  once,  the  case  may,  and 
often  does,  last  several  days;  and  were  a  witness,  under 
such  circumstances,  to  make  a  fiilsc  statement,  there  is  no 
doubt  that  he  could  be  indicted  for  peijury.  The  rale 
must,  therefore,  be  discharged. 

Rule  dischaiged 
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BfiD¥rfiLT<   t>.    COULSTRIMO. 

1.  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  a  plaintifT 
why  he  shoold  not  be  dispaapeied,  and  why  he  should  not  ^^^s,  and 
pay  the  costs  of  the  day  for  not  proceeding  to  trial.    It  ^»ducting 
appeared  from  the  afiklaYit  on  which  the  role  was  obtained,  vexatiousiy. 
that  the  plaintiff,  who  sued  in  forma  pauperis,  had  twice  apon  by^tbe 
given  separate  notices  of  trial,  and  had  countermanded  the  ^h!^^^^ 
first,  and  withdrawn  the  record  on  the  second  occasion,  why  he  should 
and  had  given  a  fiesh  notice  for  the  sittings  in  this  Term,  costs  of  the 
which  had  not  expired  at  the  time  the  rule  was  obtained,      preceding 
The  i^ntiff,  in  person,  shewed  cause  upon  an  affidavit,  ^^^^^'^ 
from  which  it  appeared  he  had  again  made  defistult  by  dbpaupered. 

the  record  at  the  sittings  in  this  Term. 


71  W.  Saundenf  in  support  of  the  rule. 

WioHTBCAN»  J.  There  is  no  doubt  that  the  plaintiff  has 
conducted  himself  very  vexationsly.  The  only  doubt  in 
my  mind  is,  whether  he  can  be  called  upon  by  the  same 
nile  to  pay  the  costs  of  the  day,  as  well  as  to  shew  cause 
why  he  should  not  be  dispaupered.  The  Master,  however, 
infcnrms  me  that  he  sees  no  objection  to  a  rule  in  this  shape ; 
and  as  I  thiak  the  ap{dication  is  reasonable,  under  the 
circomstajices,  the  rule  will  therefore  be  absolute. 

Rule  absolute* 
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Dob  dem.  Haxbt  v.  Prestoh. 
On  a  motioa      £  xjjg  ^gg  a  motioD  to  set  aside  aa  awards  which  hdi 

to  set  aside  ^ 

an  award,  the  been  made  bj  a  barrister,  to  whom  the  cause  and  all  mah 
look  at  the  ters  in  difference  had  been  referred,  by  an  older  of  lua 
"i^^^      prius,  at  the  York  Summer  ABsizea  of  1840. 

Addison  shewed  cause,  and  was  proceeding  to  iwd  a 
verified  copy  of  the  arbitrator's  notes  (a),  when 

Martin  (with  whom  waa  Bew)  objected  to  hie  so  doingi 
on  the  ground  that  it  would  be  introducing  a  werj  inocm- 
venient  and  noyel  practice,  if  such  a  coime  were  pemitted; 
and  infringing  in  substance,  if  not  in  ttrms,  a  rule  kid 
down  by  the  Bar,  that  an  arbitrator  could  not  be  caUad 
upon  to  make  an  affidavit  of  what  had  taken  place  befiin 
him.  Besides  here  the  copy  of  the  notes  could  not  ia  toy 
way  be  evidence.  He  observed,  that  it  was  not  any  wiab 
to  exclude  the  particular  notes  in  this  esse,  that  suggested 
the  objection;  but  the  desire  to  prevent  a  rule  beiBg 
broken  through,  and  introducing  a  practice  wludi  migiit 
be  found  very  inconvenient  to  the  Profession. 

Addison  said,  that  the  arbitrator  was  willing  to  haA 
the  Court  with  the  original  notes  themselves. 

Coleridge,  J.,  however  said,  that  the  rule  laid  down  by 
the  gentlemen  of  the  Bar  was  a  very  proper  one,  and  that  it 
would  certainly  be  infiinging  on  it,  if  such  notes  wsis  to 
be  received. 

The  point  was  not  further  pressed. 

(a)  They  were  verified  by  hie  clerk. 
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Dos  dem.  Tew  v.  Billinoham. 

1  HIS  was  an  action  of  ejectment  in  which)  on  the  cause  A  demtDd  of 

coming  on  for  trial  at  the  Spring  Assizes^  1841,  for  North*  to  a  iLster's 

taaptony  the  lessor  of  the  plaintiff  was  nonsuited  for  want  fndwiS^'oii 

of  the  def^idant  appearing  at  the  trial  and  confessing  *?®"**°*uij 

lease,  entij,  and  ouster,  pursuant  to  the  consent  rule.    The  sufficient  for 

/•I  11  ,«,ui  attachment } 

costs  were  afterwards  taxed  on  the  consent  rule,  and  the  where  the 
Mastwr's  allocatur  indoreed  thereon  for  44/.  10*.  ^^l  J^*^ 

ponent  had 
served  tho 

Wood  now  moved  for  an  attachment  against  the  defend-  defendant 
ant  for  nonpayment  of  those  costs.  ^)^  orig^ 

The  affidavit  stated  that  the  deponent  had  served  the  ^^^^  ^ 
defendant  on  the  29th  of  April  last  "  with  a  true  copy  of  the  same  time 

,  1  ^  shewing  him 

the  rule  and  the  Master's  allocatur  thereon,  and  at  the  same  the  original 
time  shewed  him  the  said  original  rule  and  allocatur,  and  |[jii^;atur  and 
that  this  deponent  then  demanded  of  him  the  costs  allowed  ^^  "  *]*«"  ^ 

t  manded  of 

by  the  Master  upon  the  said  rule  f  but  that  the  defendant  him  the  eosu 

has  not  paid  the  same,  or  any  part  thereof,  &c.  the  Master 

He  sobmitted,  that  the  aflSdavit  discovered  a  sufficient  JS^-^thS^h 

demand  to  entitle  him  to  this  rule.     It  is  true  that  it  does  >t  did  not 

ji         '  1       appear  that 

not  shew  that  the  amount  demanded  was  named  to  the  any  sum  was 
defendant;  but  it  is  stated  that  the  deponent  demanded 
the  costs  allowed  by  the  Master  upon  the  said  rule,  and  at 
the  same  time  shewed  the  defendant  the  said  rule.  This, 
it  is  submitted,  is  equivalent  to  an  allegation  that  he 
demanded  the  exact  sum. 

WsoHTMAN,  J.     I  think  that  you  are  entitled  to  an 
attachment 

Rule  absolute. 


VOL.  lU.  D  D  0  B.   &   L. 


■'n 


CASES  ON  POTNTS  OF   FKACTICEy  Q.  B. 


Eades  V.  BOOTU. 


{In  the  full  Court) 

irSnT  "nt'ff         ^^^  ^^  ^"  action  for  an  injury  done  to  the  person 

was  of  too  of  the  plaintiff,  who  was  an  infant  of  the  age  of  twenty 

to  be  able  to  months,  bj  the  horse  and  cart  of  the  defendant  running 

T^^i^  against  her. 

her  petHion 

to  sue  by  her  , 

father  as  her  Spinks  Stated  that  a  difficulty  had  occurred  as  to  the 
onTtsISi^"*  signature  by  the  infant  of  the  petition  to  be  permitted  to  sue 
fer"^r*in  hCT  ^^  ^^^  prochein  ami ;  the  infant,  from  her  tender  age,  not 
being  able  to  write  or  to  make  her  mark.  It  had  however 
been  signed  by  her  father  for  her  in  the  following  form:— 
*^  Eliza  Ann  Eades.  Signed  by  me  for  her,  being  her 
father  and  next  friend,  George  Eades.**  He  submitted 
that  this  was  sufficient,  and  that  the  Court  would  make  the 
necessary  order.  He  produced  an  affidavit  of  these  facts, 
&c.y  verifying  the  father^s  handwriting. 

Feb  Curiam. 

Fiat  (a). 

/  (a)  SeeMorgm  v.  Tlionie,  7M.  &  W.  400;  S.  C.  9  Dowl.  226.  ^ 


Saundbbs  and  Another,  Assignees  v.  Jonb& 
Where  pro-      tl  UDGMENT,  as  for  want  of  a  plea,  had  been  signed  in 

ceedmgs  ore  ^         ^  ,  '■  •  t       t 

taken  ai^ainst    this  action,  in  breach,  as  it  was  alleged,  of  good  faith,    it 
^e  party  most  appeared  that  after  declaration  delivered,  the  defendant's 

come  promptly 

to  set  them 

aside,  as  io  the  case  of  an  irregnlarity.     Therefore  where  a  judgment  was  signed  agatmi  {OM 

fiiith,  of  which  the  defendant  had  notice  on  the  6th  of  April,  an  application  to  set  it  aside  en  the 

20th  of  the  same  month  was  held  too  late.  ^ 

Where  the  plaintiffs  had  giYen  a  fourteen  days'  notice  of  a  writ  of  inqairjr  in  an  action  in  which 
the  venue  was  laid  in  Middlesex,  and  afterwards  gate  a  notice  of  continuance,  which  wn  aoC 
sufficient  if  the  defendant  resided  more  than  forty  miles  fkt»m  London :  BM,  on  aotioo  W  sH 
aside  the  execution  of  the  writ  of  inquiry,  on  the  ground  of  the  insufficiency  of  the  notice  of  ooo- 
tinuance,  that  the  defendant's  affidavit  was  sufficient  which  described  him  as  '*  of  Rsgland,*  n 
the  county  of  Monmouth,  and  which  stated  that  he  hadreocived  no  other  notice  of  co  ' 
than  the  one  so  given,  and  that  Ragland  was  one  hundred  and  thirty-six  miles  from 
although  it  did  not  state  in  positive  terms  that  he  resided  it  RagUnd. 
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attorney  had  had  an  interview  with  one  of  the  plaintifis,        1846. 
who  had  promised  to  see  his  attorney  on  the  subject  of  the     saundkrs 
action^  and  to  let  the  defendant's  attorney  know  the  result,    •"<*  Another 
and  that  in  the  mean  time  no  further  steps  in  the  action       Jones. 
should  be  taken.  Nothing  was  heard  from  him;  but  on  the 
2nd  of  April  the  plain tiflls'  attorney  signed  judgment  as  for 
want  of  a  plea.     On  the  6th  of  April,  a  notice  of  a  writ  of 
inquiry,  to  be  executed  on  the  23rd  of  April,  was  served 
on  the  defendant's  attorney,  and  on  the  20th  a  notice  of 
continuance  till  the  30th.     On  the  20th  an  application  was 
made,   on   the  part   of   the  defendant,  to   a    Judge  at 
Chambers,  to  set  aside  the  judgment;  but  was  refused  by 
the  Judge  on  the  ground  of  the  lapse  of  time. 

Gray  now  moved  for  a  rule  to  set  aside  the  judgment 
He  contended,  that  as  the  case  of  Smith  v.  Clarke  (a)  shewed 
that  a  motion  to  set  aside  proceedings  on  the  ground  of  their 
being  against  good  faith  was  not  a  motion  on  the  ground  of 
inegularity,  that  therefore  the  rule  of  Hil.  Term,  2  Wm.  4, 
r.  23,  did  not  apply ;  or  at  any  rate,  if  it  did,  that  the 
delay  was  not  so  unreasonable  that  the  Court  would  refuse 
to  interfere. 

WiOHTBiAN,  J. — I  am  clearly  of  opinion  that  you  are  too 
late.  The  defendant  had  notice  of  the  judgment  being 
signed  on  the  6th  of  April,  and  he  gives  no  reason  for 
delaying  his  application  till  the  20th  of  April. 

Rule  refused. 

A  rule  nisi  being  afterwards  obtained  to  set  aside  the 
execution  of  the  writ  of  inquiry  on  the  ground  of  irregula- 
rity in  the  notice  of  continuance. 

JSieatinff  shewed  cause.     As  the  venue  in  this  action  is 

y^(a)  2  Dowl.  218. 

p  D  n  2 


i 
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1846.  laid  in  Middlesex,  the  notice  of  coDtinoance  is,  perhaps,  too 
SAirNDERB  ®^^^^  ^^  ^^®  defendant  live  more  than  forty  miles  inm 
•ad  Another  London ;  but  there  is  nothing  in  the  afiidavit  ob  which 
Jones.  this  rule  is  obtained  to  shew  that  such  is  the  case.  Tbe 
defendant,  it  is  true^  describes  himseU*  in  bis  affidavii  as 
"  Merrick  Jones  of  the  parish  of  Ragland  in  the  county  of 
Monmouth,  Maltster,"  and  he  swears,  that  he  received  the 
notice  of  the  writ  of  inquiry  on  or  about  the  6th  of  April, 
and  that  he  has  not  received  any  notice  of  continuance, 
other  than  the  notice  of  the  20th  of  Aprils  and  *^that 
Ragland  is  distant  from  Middlesex  one  hundred  and  thiitj- 
six  miles  and  upwards ;"  but  there  is  nothing  to  shew  that 
he  resides  at  Bagland.  As  this  is  a  motion  to  set  aside 
proceedings  for  irregularity,  he  should  have  sworn  positively 
that  at  the  time  of  receiving  the  notice  of  continuance  he 
was  residing  at  Ragland. 

Gray,  The  natural  and  ordinary  construction  to  be  pot 
upon  this  affidavit  is,  that  the  defendant  resides  at  Ragland. 
At  any  rate,  the  Court  will  look  at  the  first  notice  given, 
and  as  that  is  a  fourteen  days*  notice,  will  conclude  that  io 
this  case  the  defendant  resides  more  than  forty  miles  from 
London*  If  the  fact  were  otherwise,  the  plaintiflb  might 
have  shewn  it. 

WiOHTMAN,  J.— I  think  it  must  be  taken  that  the  de- 
fendant resides  more  than  forty  miles  from  London.  The 
ordinary  inference  on  reading  the  affidavit  would  be,  that 
such  was  the  case,  and  that«  coupled  with  the  fact  that  the 
plaintifis  have  treated  him  as  so  residing,  by  ^ving  a  fourteen 
days'  notice  in  the  first  instance,  ia,  I  think,  sufficient 

Rale  absolute. 
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1840. 
RlCCABD  V.  KlNQDON.  ^"^y/        ' 

CrRJEENfTOOD  moved,  on  the  last  day  but  one  of  this  Where  a 

m  •  1  It  1    .  1.        •         verdict  is 

Term,  to  set  aside  an  award,  on  the  ground,  mter  alia,  that  taken  at  nisi 
the  finding  did  not  determine  all  the  issues  in  the  cause.       nominia  sum. 
It  appeared  that  this  cause  came  on  for  trial  at  the  last  ??  cause  only 

*^*  being  referred 

Spring  Assizes  for  the  county  of  Devon,  when  a  verdict  to  the  award  of 
was  taken  for  the  plaintiff  by  consent  for  the  damages  laid  the  motion  to 
in  the  declaration ;  tJie  cause  being  referred  to  the  award  of  ^^  should 
certain  arbitrators  who  were  to  direct  whether  the  verdict  ^.  p?*^«    , 

witbm  the  four 

so  found  should  stand,  and  if  so,  for  what  amount  of  days  limited 
damages ;  or  whether  the  verdict  should  be  entered  for  the  f^r  j^  new  trial. 
defendant.  The  costs  of  the  cause  and  of  the  reference 
were  to  be  in  the  discretion  of  the  arbitrators.  The  arbi- 
trators made  their  award  on  the  13th  of  April,  by  which 
they  directed  that  the  verdict  for  the  plaintiff  should  stand, 
but  that  the  damages  should  be  reduced ;  that  the  plaintiff 
should  be  allowed  to  take  out  of  Court  a  sum  of  money, 
which  the  defendant  had  paid  in ;  and  that  the  defendant 
should  pay  the  costs  of  the  reference  and  of  the  award. 

Greenwood  submitted  that  the  motion  was  in  time.  If 
the  motion  were  to  set  aside  the  verdict  entered  up  in 
pursuance  of  the  award,  it  might  possibly  be  necessary  to 
make  it  within  the  first  four  days  of  the  Term  after  the 
making  of  the  award ;  but  here  the  motion  being  to  set 
aside  the  award,  it  will  follow  the  general  course  of  motions 
to  set  aside  awards,  which  may  be  made  at  any  time  before 
the  last  day  of  the  Term  next  following  the  making  of  the 
award.  There  is,  indeed,  no  fixed  rule  on  the  subject; 
and  the  question  is  now  under  discussion  (a)  in  the  full 

(a)  Paxtok  v.  The  Great  North  of  England  Railway 

Company. 

(Before  Lord  Denmofi,  C.  J.,  and  Pattesan,  J.) 

This  was  an  action  of  debt,  in  which  a  verdict  was  taken  at  nisi 
prias  for  the  debt  claimed,  and  one  farthing  damages,  subject  to  the 
award  of  a  barrister,  to  whom  all  matters  in  difference  in  the  cause 
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RlCGARD 

9. 
KiNGDON. 


Court     He  cited  Anderson  v.  FuUer  (a)y  and  ABaiby  ▼. 
Proudlockip), 

were  referred,  with  power  to  order  a  Terdict  for  the  pUintiff,  or  t 
nonsuit  or  rerdict  for  the  defendant.  There  was  also  a  power  to  lUto 
pointe  of  law  for  the  opinion  of  the  Court.  The  ariMtntor  made  lui 
award  on  the  15th  of  November,  lSi4»  and  stated  certain  poinuof 
law,  subject  to  the  opinion  of  the  Court  upon  which,  the  rer^ct  fiv 
the  plaintiff  was  to  stand.  The  parties  had  notice  of  the  award  <m 
the  1 6th  of  Norember»  and  in  the  Hilary  Term  following,  a  role  vti 
obtained  by  the  defendants  to  enter  op  the  Terdict  in  their  fmnr  en' 
the  point  raised. 

In  Easter  Term,  1846, 

Martin^  Qranfftr,  and  Rtw  shewed  cause,  and  objected  that  the 
motion  was  not  in  time.  The  parties  having  notice  on  the  l6thef 
November  that  the  award  was  made,  were  bound  to  come  to  the  Goort 
within  the  same  time  as  in  the  case  of  a  new  trial,  namely,  within 
four  days ;  and  they  were  too  late  in  deferring  thai  applicadon  till 
the  next  Term.  They  cited  AUenbf  v.  Proudloek,  (4  Dowl.  54);  Moon 
T.  Builm,  (7  A.  &  £.  595 ;  S.  C.  3  N.  &  P.  436) ;  Haywtrdr.  PAiOfpi, 
(6  A.  it  E.  119;  S.  C.  1  N.  &  P.  288). 

The  SoUeitw  Qeu9ral  and  Addison,  contrii,  sought  to  disdagiuah 
the  above  cases,  and  insisted  that  the  Court  had  a  right,  even  in 
motions  for  new  trials,  to  permit  them  to  be  made  after  the  four  day^ 
if  it  so  thought  fit.  They  argued  also  that  the  finding  was  conditioDal, 
and  that  it  was  neceseary  for  the  plaintiff  to  come  to  the  Court  to  pve 
effect  to  it. 

Lord  Dbnman,  C.  J.,  said,  that  it  was  necessary  that  some  limiti- 
tion  of  time  should  be  put  to  such  motions,  and  that  the  mle  which 
had  been  adopted  by  the  Courts,  and  which  required  the  motion  to 
be  made  within  the  four  days  liouted  for  motions  for  a  new  trial,  had 
been  adopted  from  a  sense  of  its  expediency,  and  recognized  in  rausf 
cases. 


Pattsbon,  J.,  referred  to  the  books  of  practice,  as  laying  down  the 

distinction  between  motions  of  this  kind  where  there  was  a  referenee 

of  the  cause  and  all  matters  in  difference,  and  a  reference  of  the  eaf^ 

only.     He  said  that  he  thought  that  it  was  advisable  to  adhere  to  the 

rule  which  limited  the  time  within  which  the  motion  in  the  latter  case 

must  be  made  to  that  which  obtained  in  the  case  of  a  new  trial;  hnt 

did  not  mean  to  say  that  the  parties  might  not  shew  some  special 

reason  for  the  delay.    Here,  however,  there  was  no  such  reason 

alleged. 

Eule  diachargeo. 


/" 


/  C«^  4  M.  &  W.  470 ;  S.  C.  7  Dowl.  51. 


(6)  4  Dowl.  54. 
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Wkhithav,  J.,  refenred  to  Chit.  Arch.  Prac^i^  1252  (a), 
as  laying  down  the  rule  **  that  where  a  verdict  is  taken  at 
nisi  prinSy  and  the  cause  only  is  referred,  and  the  arbitrator  »« 

i»  put  laerely  into  the  place  of  a  jury,  the  motion  should, 
in  ordinary  cases,  be  made  within  the  time  limited  fiir  a 
motion  in  arrest  of  judgment,  or  for  a  new  trial,  viz.,  within 
the  first  four  days  of  Term,  which  occur  next  after  the 
pabKcation  of  die  award**  For  this  the  case  of  RawsAom  v. 
Arnold  (b)  and  various  authorities  are  cited.  J  The  Court 
will,  at  any  rate,  allow  the  party  to  file  affidavits  to  account 
for  the  delay.  [Wightmany  3. — No,  I  think  I  ought  not  to 
do  that,  as  you  have  chosen  to  wait  till  the  last  day  of 
Term  on  which  a  motion  for  an  award  can  be  made.] 

Cur.  advt  vult 

On  the  following  day, 

WiGHTHAN,  J.,  said,  that  the  rule  of  practice  was  well 
established,  and  ought  not  to  be  disturbed,  that  where  a 
cause  only  was  referred,  the  motion  to  set  aside  the  award, 
except  under  special  circumstances,  must  be  made  within 
tfie  four  days  limited  for  motions  for  new  trials.  The  rule 
must,  therefore,  be  refused. 

Rule  refused. 

^{fl)  7th  ed. 

(6)  6  B.  &  C.  629 ;  S.  C.  9  D.  &  R.  656.    . 


TiTTERTON  V,  ShEPPARD. 

1.  HIS  was  a  rule  calliug  upon  Robert  Swan,  an  attorney  It  is  no  ob- 
of  this  Court,  to  shew  cause  why  he  should  not  pay  to  {^^e  calling 
A.  F.  Chamberlayne,  as  surviving  partner  of  the  late  ^^^J^l^^^^ 
George  Meaden,  deceased,   the  sum  erf*  7/.,  being  the  of  money 

pursuant  to 
his  under. 

taking,  that  nearly  three  years  have  elapsed  since  it  was  given ;    repeated  applications  for 

Payment  having  been  made  from  time  to  time  up  to  a  reecnt  period. 
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1646.      amount  of  the  taxed  costs  ordered  to  be  paid  bj  an  eider 
TirnnoN   ^  ^^^  ^^^  ^^^^  Baron,  dated  the  10th  of  April,  1843, 


^  ^  made  in  the  matter  of  a  feisned  issue,  Titiertxmy.  Skeppard^ 
then  pending  in  this  honorable  Court>  punnaat  to  hb 
undertaking,  dated  3rd  of  May,  1843 ;  and  ^y  the  odd 
Robert  Swan  should  not  pay  the  costs  of  this  applicatioiL 

The  affidavits,  on  which  the  rule  nisi  was  obtained,  shewed 
that  Chamberiayne  and  Meaden  were  in  partnenhip  as 
attorneys,  and  had  been  the  attorneys  of  the  plaintiff  in  a 
feigned  issue  in  Titterion  v.  SSteppardf  in  which  Swan  acted 
as  attorney  for  the  defendant  That  a  Judge's  oider  haWog 
been  obtained  to  set  aside  a  summons  with  costs,  to  be 
taxed  and  paid  to  the  plaintiff,  which  costs  were  taxed 
at  71,  Swan  gave  an  undertaking  to  pay  the  amount  in  the 
following  terms: — 

''  Titterton  v.  SheppanL 

^'In  consideration  of  your  not  making  the  annexed  order 
a  rule  of  Court,  I  undextidce  to  pay  the  amount  of  the 
taxed  costs  on  the  20th  of  July  next,  as  alfowed  on  the  said 
order. 

'*  ROBEST  SwAHi 

3rd  of  May,  1843." 
**  To  Messrs.  Chamberiayne 
and  Meaden." 

That  the  order  had  acG<»dingIy  not  been  made  a  rale  of 
Court  And  that  repeated  applications  had  been  made  to 
Swan  to  pay  the  amount,  the  last  of  which  was  on  the  ISth 
of  December,  1845;  but  that  he  had  not  done  so. 

The  affidavit  of  Swan  in  answer  shewed  that  the  feigned 
issue  was  tried  on  the  30th  of  November^  1843;  that 
Messrs.  Chamberiayne  and  Meaden  had  sabsequeody 
made  an  affidavit  of  increased  costs,  but  had  not  since 
proceeded  further  with  the  action,  upon  which  the 
defendant  supposed  that  his  said  undertaking  was  waived, 
or  that  Messrs.  Chamberiayne  and  Meaden  had  entered 
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into  flome  arraogemeDt  for  the  paymeat  of  g^ieral  costs  ia       1846. 
this  action^  indudiog  those  costs;  that  in  consequenoe  of    l^Z^f""^ 
the  delay  io  pressing  for  payment^  he  would  lose  the  wbok  t^ 

of  the  money,  as  he  verily  believes  that  the  pecuniary 
cixcnmstances  of  Sheppard  are  such  that  he  is  unable  to 
repay  him* 

JPig0ti  shewed  cause.  This  applioadcm  is  made. too  late. 
It  18  an  af^al  to  the  summary  jiuisdicUon  of  the  Comt, 
and  should  theiBfore  have  been  made  promptly.  In  the 
case  of  In  re  HUUard  (a),  Mr.  Justice  Coleridge  thus  states 
the  grounds  upon  which  the  Court  interferes  in  such  cases. 
^*  It  seems  to  me  that  the  Court  does  not  interfere  merely 
with  a  view  of  enforcing  contracts,  on  which  actions  might 
be  brought,  in  a  more  speedy  and  less  expeiudve  mode; 
but  with  a  view  to  securing  honesty  in  the  conduct  of  its 
officers,  in  all  such  matters  as  they  undertake  to  perform  or 
see  performed,  when  employed  as  such,  or  because  they 
are  such  officers.  The  Court  acts  on  the  same  principle, 
whether  the  undertaking  be  to  appear  to  accept  declaration, 
or  other  proceedings  in  the  course  of  the  cause,  or  to  pay 
the  debt  and  costs.  It  does  not  interfere  so  much  as 
between  party  and  party  to  settle  disputed  rights;  as 
crin>inally  to  punish  by  attachment,  misconduct,  or  dis- 
obedieuce  in  its  officers.**  If  the  Court  make  this  rule 
absolute,  an  attachment  may  be  granted  on  its  non- 
performance* It  is  therefore  ia  the  nature  of  a  criminal 
proceeding;  and  the  case  of  Garry  v.  fFiUis  (6),  shews  that 
where  an  attorney  is  charged  with  oppression  towards 
his  client,  the  application  to  the  Court  must  be  made 
promptly.  There  the  party  suffered  only  three  Terms  to 
elapse ;  and  yet  the  Court,  as  there  was  no  attempt  made 
to  explain  the  delay,  refused  to  interfere*     So  in  Anon.  {c\ 

/  (a)  Ante,  vol.  2,  p.  919.  (c)  2  B.  &  Ad.  766. 

y  ib)  2  Dowl.  649. 


/ 
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1 846.       the  lapse  of  three  and  a  half  yeais  was  held  too  great,  where 
TiTTERTON    ™w<5onduct  wss  alleged.     In  the  present  case,  neariy  three 
>'•  years  have  elapsed    The  recent  case  of  Jit  re  FairUwnie  {a) 

perhaps  will  be  relied  on  by  the  other  side,  as  there  a 
rule  similar  to  the  present  was  granted  after  a  longer 
interval  of  time ;  but  in  that  case  the  objection  was  not 
taken.  Besides,  here  the  affidavit  shews,  that  owing  to  the 
delay.  Swan  will  be  unable  to  recover  the  amount  from  his 
client;  between  whom  and  Swan  the  relationship  of  attoniej 
and  client  ceased  on  the  conclusion  of  the  action.  At  aoy 
rate  the  Court  will  not  make  the  rule  absolute  with  costs* 

Jayeey  contrft,  was  not  called  upon. 

WiGHTifAN,  J. — The  present  case  is  distinguishable  fiom 
those  which  have  been  cited.  In  those  cases  the  attorney 
was  chai^d  with  nusconduct  Here  it  is  only  sought  lo 
enforce  an  undertaking  to  pay  a  sum  of  money  expressly 
entered  into  by  him,  and  which  he  has  neglected  to  peiftra. 
It  is  sworn  that  payment  has  been  demanded  from  time  to 
time  up  to  a  recent  period  without  success.  I  think,  there- 
fore, that  I  must  make  this  rule  absolute*  With  respect  to 
the  costs,  this  case  must  Ibllow  the  general  role,  which  ii^ 
that  where  a  party  ought  to  pay  a  sum  of  money,  but  does 
not  do  so,  and  the  intervention  of  the  Court  is  necessaiy  to 
compel  him,  the  party  coming  to  the  Court  fix*  aasistaDce  is 
entitled  to  the  costs  of  his  application. 

Rule  absolute. 

^    (a)  A»Xt^  p.  548. 
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^BaaUt  Cerm. 


IN  THE  NINTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Capes  v.  Jones.    -  ^i?  -  ^  c^^^//. 

JL  ALFOVRDy  Seijt,  shewed  cause  against  a  rule  nim 
obtained  by  Dowlingf  Serjt,  for  entering  a  soggestion 
under  the  23  Geo«  2»  c.  30,  (the  Tower  Hamlets  Coart  of 
Requests'  Act)  (a),  to  deprire  the  plainti£P  of  his  costs,  and 


(a)  Sect  6.  Provides,  that  "  it 
shall  and  may  be  lawful  to  and 
for  any  person  or  persons  who 
now  have,  or  hereafter  shall  have, 
any  debt  or  debts  owing  nnto 
him,  her,  or  them»  not  amounting 
to  the  sum  of  forty  shillings,  by 
any  person  or  persons  whatsoever, 
residing  or  inhabiting,  or  keeping 
any  shop,  shed,  stall,  or  stand,  or 
seeking  a  livelihood,  or  trading 
or  dealing  within  the  district 
hereinbefore  described,  or  any 
part  thereof,  to  cause  such  debtor 
or  debtors,  so  resiant,  inhabiting 
or  keeping  any  shop,  shed,  stall 
or  stand,  or  seeking  a  livelihood, 
or  trading  or  dealing,  as  aforesaid, 
to  be  warned  or  summoned  by 


one  of  the  said  beadles,  who  is 
hweby  i^pointed,  authorized,  and 
required  to  execute  all  warrants^ 
precepts,  and  process  of  the  said 
Court  of  Requests,  by  personal 
service,  or  by  writing  left  at  the 
dwelling-house  or  place  of  abode, 
shop,  shed,  stall,  stand,  or  any 
other  place  of  dealing  of  such 
debtor  or  debtors,  to  appear  before 
the  commissioners  of  the  said 
Court,  to  be  held  at  or  in  the  said 
Court  house,  or  other  place  to  be 
provided  as  aforesaid;  and  that 
the  said  commissioners,  or  any 
three  or  more  of  them,  shall,  after 
such  summons  as  aforesaid,  have 
full  power  and  authority,  by  virtue 
of  this  act,  from  time  to  time,  to 


1846. 


Where 
cause  of  action 
to  which  the 
proTisiooB  of 
the  23  Geo.  2, . 
c.  30,  s.  5, 
(The  Tower 
Hamlets  Court 
of  Requests' 
Act)  extend, 
is  made  the 
subject  of  an 
action  in  the 
superior 
Courts,  and 
tried  on  a 
writ  of  trial 
before  the 
secondary, 
and  a  Terdict 
is  found  for 
less  than  40^, 
it  is  competent 
for  the  de- 
fendant to 
avail  himself 
of  the  objec- 
tion by 
suggestion 
under  sect.  7, 
although  the 
secondary  has 
not  power  to 
certify  under 
sect  8. 
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1846. 


Capes 
Jqmbs. 


to  give  the  defendant  his  costs  of  defence.  It  was  an  action 
of  debt,  and  the  declaration  contained  a  count  £ar  gjoods 
sold  and  delivered,  and  also  for  money  due  on  an  aocoonC 


make  or  cause  to  be  made,  snch 
acta,  order  or  orders,  decrees, 
judgments  and  proceediDgs  be* 
tween  such  party  or  parties,  plain- 
tiffs, and  his,  her,  or  their  debtor 
or  debtors,  defendants,  touching 
such  debts,  not  amounting  to  the 
sum  of  forty  shillings,  as  they 
shall  find  to  stand  with  equity 
and  good  conscience;  and  all 
such  acts,  order  or  orders,  de- 
crees, judgments  and  proceedings, 
shall  be  entered  and  registered  in 
a  book  or  books,  to  be  kept  for 
that  purpose  by  the  clerks  of  the 
said  Court,  or  one  of  them,  and 
shall  be  observed,  performed,  and 
kept  in  all  parts,  as  well  by  the 
plaintiff,  as  the  debtor  or  de- 
fendant." 

Sect.  7.  "That  if  any  action 
of  debt,  or  action  on  the  case 
upon  an  assumpsit,  for  recovery 
of  any  debt  to  be  sued  or  prose- 
cuted against  any  person  or  per- 
sons aforesaid,  in  any  of  the 
King's  Courts  at  Westminster  or 
elsewhere,  out  of  the  said  Court 
of  Requests,  and  it  shall  appear 
to  the  Judge  or  Judges  of  the 
Court  where  such  action  shall  be 
sued  or  prosecuted,  that  the  debt 
to  be  recovered  by  the  plaintiff  in 
such  action  doth  not  amount  to 
the  sum  of  forty  shillings,  and  the 
defendant  in  such  action  shall 
duly  prove,  by  sufficient  testi- 
mony, to  be  allowed  by  any  the 
Judge  or  Judges  of  the  Court 
where  such  action  shall  depend, 
that  at  the  time  of  commencing 


such  action,  such  defendant  wis 
inhabiting  and  resiant  within  tbe 
district  hereinbefore  described, 
or  any  part  thereof,  and  was  bible 
to  be  warned  or  summoned  befon 
the  said  Court  of  Requests  for 
such  debt;  then,  and  in  such  case, 
the  said  Judge  or  Judges  shall 
not  allow  to  the  sud  plaintiff  soy 
costs  of  suit;  bat  shall  award  that 
the  said  plaintiff  shall  pay  so 
much  ordinary  costs  to  the  party 
defendant,  as  such  defendant  shall 
justly  prove  before  the  said  Judge 
or  Judges  it  hath  truly  cost  him 
in  defence  of  the  sud  suit" 

Sect  8.  "  Provided  always,"— 
"that  where  the  plaintiff  shall, 
upon  any  action  brought  in  any  of 
the  King's  Courts  at  Weatasinsler, 
or  in  any  of  the  Courta  of  great 
session  of  Wales,  or  counties 
palatine,  obtain  a  verdict  for  less 
than  forty  shilUnga,  if  the  Judge 
or  Judges,  who  shall  try  the  said 
cause,  shall  certify,  that  there  was 
a  probable  or  reasonable  cause  of 
action  for  forty  ahillings  or  more, 
in  every  such  case  the  plaintiff 
shall  not  be  liable  to  pay  costs, 
but  shall  recover  his  costs  of  suit, 
as  if  this  act  had  not  been  made.* 

Sect.  31.  "That  no  action  or 
suit  for  any  debt  not  amounting 
to  the  sum  of  forty  shillings,  and 
recoverable  by  virtue  of  this  act 
in  the  said  Court  of  Reqaests, 
shall  be  brought  against  any  per- 
son residing  or  inhabiting  within 
the  jurisdiction  thereof  in  any 
other  Court  whatsoever." 
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Stated*  The  defendant  pleaded  to  the  first  count,  pay-  1S46. 
inenty  and  to  the  second,  never  indebted.  Issue  was  CA«a 
joined  on  these  pleas,  and  a  writ  of  trial  directed  to  the  »• 

secondary  of  the  city  of  London,  was  obtained.  At  the 
trial,  the  plaintiff  obtained  a  verdict  for  IZ.  Is.  6d.  The 
cause  of  action  having  arisen  within  the  district  to  which 
the  23  Geo.  2»  c  30,  extended,  and  being  one  of  thoae 
menticmed  in  sect  5,  an  application  was  made  to  the  se- 
condary tinder  sect.  8,  to  certify  that  there  was  "  a  probable 
or  reasonable  cause,"  for  bringing  the  action  for  a  greater 
sum  than  40^9. ;  as  it  appeared  in  evidence,  that  the  plain- 
tiff  could  not  recover  a  certain  portion  of  his  demand, 
amounting  to  about  5L,  in  consequence  of  no  counts 
suitable  to  the  subject  of  those  claims  being  in  the 
declaration.  The  aecondary  declined  to  certify,  as  no 
authority  was  produced,  shewing  that  he  had  power  so  to 
do.  On  the  part  of  the  defendant,  however,  no  objection 
was  raised  at  the  trial,  that  a  less  sum  than  40s,  was 
recovered  by  the  plaintiff. 

Talfaurdf  Serjt.,  now  contended  that  the  defendant  had 
mistaken  his  remedy^  as  he  should  either  have  pleaded  the 
statute  or  taken  the  objection  at  the  trial.  In  the  statute, 
there  were  two  provisions  applicable  to  such  cases  as  the 
present  By  sect.  21,  certain  actions  were  forbidden  to  be 
brought  in  the  superior  Courts,  and  in  such  cases  Parker  v. 
Eldmg  (a)  was  an  authority  to  shew  that  the  proper  mode  of 
proceeding  was  by  objection  at  the  trial.  The  case  of  Taylor 
V.  Blair  (b)  also  shewed,  that  under  such  a  provision  an  appli- 
cation to  enter  a  suggestion  was  not  the  proper  course.  That 
case  arose  under  the  Westminster  Court  of  Requests'  Act, 
find  in  the  clause  providing  for  the  manner  in  which  ad- 
vantage is  to  be  taken  of  the  statute  it  was  enacted,  '^that 
the  defendant  may  plead,"  &c.  The  Court  there  was  of 
opinion,  that  the  defendant  might  either  plead  the  statute, 
or  take  advantage  of  it  under  the  general  issue ;  but  that,  not 

^  (a)  I  EaBt,  352.  A«  3  T.  R.  452. 
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1846.       having  done  so,  he  could  not  avail  himself  of  it  bjsog- 
^2^^^    gestion.     Then  with  respect  to  sect  7,  it  would  be  con- 
V-  tended,  that  under  that  section  the  defendant  had  an  option 

to  move  to  enter  a  suggestion,  and  the  case  otBarwyy. 
Tuhh  (a)  might  be  cited.  Hiat  case  was  decided  on  the 
Southwark  Court  of  Requests*  Act,  23  Gea  3,  c.  27;  bat 
there,  although  the  provisions  of  the  section  on  whidi  the 
opinion  of  the  Court  proceeded  were  similar  to  those  of 
sect  7  in  the  present  act,  yet  there  was  no  section  corres- 
ponding to  sect  21.  That  case,  therefiire,  could  not  be 
resided  as  an  authority  on  the  present  statute.  If  not, 
then  the  two  sections  might  be  reconciled.  The  language 
of  sect  8  was  in  furtherance  of  this  view,  and  evidently 
required  to  be  read  in  conjunction  wHhsect  7.  If  it  were 
so  read,  then  the  power  of  (he  Court  to  enter  a  soggestioti 
would  only  exist  in  those  cases  where  die  tribunal  wludi 
tried  the  issue  had  power  to  certify  as  to  the  plaintiff  having 
''  a  prbbable  or  reasonable  cause^  for  bringing  his  action  to 
recover  a  greater  sum  than  40^.  Here,  the  secondary  had 
no  such  power,  and,  therefore,  the  Court  could  not  direct 
a  su^estion  to  be  entered.  In  Janes  v.  Barnes  (b)  and 
Ehley  V.  Kirhy  (c)  it  was  decided  that  the  underdieriff  had 
no  such  power.  It  would  therefore  be  unjust  to  deprive 
the  plaintiff  of  the  advant£^  to  which  he  would  be  entitled 
under  sect  8,  by  directing  the  cause  to  be  tried  before  a 
tribunal  which  had  not  power  to  grant  the  certi&ate. 

DowKnff,  Seijt,  in  support  of  the  rule.  "ESect  must  be 
given,  if  possible,  to  all  the  sections  of  die  act  This  wouM 
not  be  done  if  the  defendant  were  deprived  of  his  optioii, 
either  to  proceed  under  sect  7  or  sect  21.  Although  by 
the  provisions  of  the  3  &  4  Wm.  4,  c.  42,  and  the  dedolons 
in  cases  similar  to  the  present,  die  undersheriff  or  secondary 
had  not  power  to  grant  the  certificate  contemplated  by 

(a)  3  H.  Bl.  350.  y^c)  I  Dowl.  946,  N.  S. ;  S.  C. 

/{b)  2  M.  &  W.  313 ;  S.  C.  nam.      9  M.  &  W.  536. 
dio.  5  Dowl.  465. 
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sect  8,  that  could  not  depiiw  the  defendmt  of  his  optbn  ^  l^^- 
to  proceed  under  sect  7.  The  plaintiff  had  selected  his 
own  tribunal  in  trying  his  cause  before  the  secondary,  and 
he  could  not  by  that  selection,  which  deprived  him  of  one 
adyantage,  deprive  the  defendant  of  another,  which  arose 
firom  aa  independent  provision  in  the  statute*  [  Cresswellf  J. 
— There  is  this  difficulty  in  the  case.  The  sheriff  has  no 
power  to  certify,  but  if  the  cause  had  been  tried  belGbre  a 
Judge  of  the  superior  Courts^  he  might  have  certified  that 
the  pliuntiff  had  "  a  probable  or  reasonable  cause''for  bringing 
hia  action  to  recover  a  larger  sum  than  405. ;  and  it  would 
be  hard  upon  the  plaintiff,  that  by  acceding  to  an  order  to 
try  bdbie  the  secondaty,  he  should  deprive  himself  of  the 
advantage  to  which  he  would  be  entided  under  sect  8.] 
Under  sect  7  no  certificate  was  necessary,  but  it  was 
expressly  required  under  sect  8 ;  i^  therefore,  the  plaintiff 
sought  to  avail  himself  of  that  section,  he  ought  not  to  have 
proceeded  befere  a  tribunal  which  had  not  power  to  grant 
the  certificate.  [Tindal,  C.  J. — In.  Shaw  v.  Oates  (a)  it 
was  decided,  that  the  want  of  power  on  the  part  of  the 
undersheriff  to  grant  such  a  certificate,  did  not  interfere 
with  the  defendant's  right  to  enter  a  suggestion.]  Bishop 
V.  Marsh  (&),  and  Forbes  v.  Simmons  (c),  were  authorities  to 
the  same  effect  Besides,  this  mode  of  proceeding  was 
more  beneficial  to  the  plaintiff  than  if  the  defendant 
pleaded  the  statute,  for  in  such  a  case,  upon  a  discon- 
tinuance, or  a  verdict,  or  a  nonsuit,  the  plaintiff  would  be 
compelled  to  pay  the  whole  of  the  costs,  and  must  after- 
wards proceed  in  the  inferior  Court,  in  order  to  recover 
the  amount  of  his  claim ;  where  the  defendant,  however, 
applied  to  enter  a  suggestion,  the  plaintiff  was  at  least 
able  to  retain  the  amount  which  he  had  recovered  in  the 
superior  tribunal  On  the  other  hand,  the  defendant,  by 
pursuing  this  course,  incurred  the  risk  of  a  certificate  if  the 
cause  was  not  tried  on  a  writ  of  trial,  which  he  did  not 

^ia)  4  DowL  720.  /"(c)  9  DowL  37 ;  S.  C.  8  Scoter 

^  (h)  6  Bing.  N.  C.  12 ;  S.  C.      N.  R.  198. 
8  Scott,  128 ;  8  Dowl.  1. 
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1846.       incur  if  be  pleaded  the  statute  under  aeet  21.    Od 
^"^2^^    grounds,  the  defendant  ivas  entitled  to  have  the  pvnent  rak 
9.  made  absolute. 

TiNDAL,  C.  J* — In  this  case,  the  difieiei^  aeetieoa  of  the 
Court  of  Requests'  Act  ov^ht  to  be  reconciled,  if  poctieaUa 
One  (sect.  21)  provides,  that  no  action  for  any  debt  not 
amounting  to  the  sum  of  40s*  recoveraUe  \^  the  act  in  die 
Court  of  Requests,  shall  be  bcou^^  in  any  olfaer  Covti 
and  there  is  no  doubt,  that  under  that  section  the  defendanl 
could  only  take  advantage  of  the  act  by  a  plea  or  at  ihe 
trial  The  other  secdon  (&  7)  gives  a  power  to  the  Coort 
to  award  costs  to  the  defendant,  if  it  shall  aj^iear  to  the 
Judges  that  the  debt  does  not  amount  to  40$.,  and  that  the 
defendant  resides  within  the  jurisdiction  of  the  Conit  cf 
Requests.  The  doubt  has  been,  whether  the  7th  aad  8th 
8ecti(His  are  to  be  so  read  together,  that  unless  the  Judge  ii 
a  Judge  who  has  power  to  certify  under  the  8th  acclioDj 
the  7  th  section  becomes  impracticable.  But  it  appean  ta 
me,  that  the  cases  which  have  been  cited,  particolaily 
Forbes  v.  Smmons  (a),  have  determined  this ;  and  thal» 
although  the  sheriff  may  be  an  officer  presiding  at  the  tda^ 
without  the  power  to  certify  that  there  was  a  reasonable 
cause  of  action  under  sect  8,  still  the  Court  will  allow  a 
suggestion  to  be  entered  for  the  costs;  and,  perhap^^  doiQg 
so  is  not  unreasonable^  as  it  was  the  plaintiff's  own  iauk  la 
carry  a  cause  to  trial  before  a  Judge  who  could  not  ceatiol 
the  verdict  by  his  certificate, 

CoLTMAN,  J.-^By  not  pleading  the  special  matter  under 
the  act,  the  defendant  may  subject  himself  to  the  incon- 
venience of  having,  when  he  comes  to  trial,  a  certificate  by 
the  Judge  that  there  was  a  "  reasonable  cause''  of  action  fer 
more  than  40s. :  still  that  is  no  reason  why  he  should  not 
have  the  benefit  which  may  be  open  to  him  under  the 
7  th  section.     It  appears,  that  by  the  operation  of  the  act 

/  (a)  9  Dowl.  37 ;  S.  C.  2  Scott»  N.  R.  198. 
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gtring  the  wrk  of  ^ial,  die  plaintiff  has  lo0t  the  advantage  1846. 
ef  hanng  the  cause  tried  before  a  Jndge  who  can  give 
such  certificate ;  but  though  that  may  be  a  ground  for  not 
having  the  cause  tried  before  the  sheriff,  it  is  no  reason  for 
depriving  the  defendant  of  his  right  to  enter  a  suggestion 
on  the  fteord  under  the  7th  section. 

CmBflswcUiy  J. — ^I  am  of  the  same  opinion.  This  statute 
gives  two  nodes  of  proceeding;  that  is  to  say,  it  may  be 
cHlmr  by  way  of  plea»  or  by  entering  a  suggestion  on  the 
mooid;  and  it  is  open  to  the  defendant  to  avail  himself  of 
which  mode  he  pleases.  I  certainly,  in  the  first  instance, 
dioug^t,  that  if  the  verdict  was  at  a  trial  before  a  tribunal 
Bot  competent  to  certify  under  the  8th  section,  the 
defendant  was  not  at  liberty  to  make  his  application  under 
die  7th  6ecti(m.  But  I  think  that  the  answer  to  that  is, 
diat  it  was  the  plaintiff's  own  fiinlt  to  go  to  trial  before  a 
Judge  who  was  incompetent  to  certify.  He  need  not  have 
upplied  for  a  writ  of  trial ;  and  if,  on  the  other  hand,  the 
defendimt  had  applied  to  have  the  cause  so  tried,  the 
pleiBtiff  might  have  opposed  it  on  the  ground  of  the  sheriff 
being  nnable  to  certify. 

Ebui,  J. — I  concur  in  thinking  that  we  should,  if 
poflBible^  give  effisct  to  both  clauses  of  this  act ;  and  I 
cannot  say  that  the  prohibitoiy  clause  has  any  effect  by 
way  of  prohibition  of  any  proceedings  under  the  7th  section, 
bat  that  the  remedy  by  suggestion  remains  open  to  the 
defendant 

Rule  absolute. 


VOT^.  III.  REE  i>.    &    h* 
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The  Court 
compelled  a 
pauper  to  paj 
the  costs  of 
the  daj  for 
not  proceeding 
to  trial  pur- 
suant to  notice, 
the  cause  of 
his  default 
being  a  mis- 
take of  his 
attorney's 
clerk  in  pre- 
paring the 
jury  process. 


^9/  UoPGES  o.  Topus  and  Another. 

IJOWLINOi  Seijt.,  shewed  cause  against  s  rale  nisi 
obtained  by  ChanneUy  Seijt^  requiring  the  plaintifl^  who 
sued  in  forma  pauperis,  to  shew  cause  why  he  should  not 
pay  the  costs  of  (he  day  for  not  proceeding  to  trial,  pursuant 
to  notice.  The  application  was  founded  on  1  Reg.  Gen., 
HiL  Term,  2  Wm.  4,  r.  110.  The  words  of  the  rale  were, 
^*  where  a  pauper  omits  to  proceed  to  trial,  pursuant  to 
notice  or  an  undertaking,  he  may  be  called  upon  by  a  nils 
to  shew  cause  why  he  should  not  pay  costs,  dthough  he  has 
not  been  dispaupered.''  In  answer  to  the  application  it  wis 
sworn  that  the  plaintiff  had  been  admitted  to  sue  in  fotmk 
pauperis,  and  the  cause  being  at  issue  on  the  24di  of 
January,  notice  of  trial  was  given  for  the  Middlesex 
sittings  after  Hilary  Term.  On  the  last  day  for  entering 
the  cause  for  trial  with  the  marshal,  the  plaintiff's  attorney's 
clerk  who  had  the  management  of  the  cause,  was  occupied 
till  a  late  hour,  and,  by  mistake,  he  filled  up  a  writ  of 
distringas  juratores  instead  of  a  writ  of  habeas  oorpoia 
juratorum.  When  taken  to  the  sheriff's  oflSce,  the  process 
was  refused,  and  before  the  mistake  could  be  rectified,  tt 
was  too  late  to  enter  the  cause  with  the  marshal.  Hess 
fiicts,  it  was  submitted,  prevented  the  case  finmi  coming 
within  that  class  to  which  the  role  in  question  w« 
applicable*  Tliey  were  cases  in  which  the  conduct  of  the 
pauper  himself  had  been  clearly  vexatious;  as  in  Doe  d. 
Lindsey  v.  Edwards  {a\  where  the  pauper  had  withdrawn 
tho  record  on  account  of  his  not  being  prepared  with 
documents  necessary  for  the  purposes  of  the  cause.  So  in 
Gore  V.  Morphew  (J),  where  the  pauper  had  vezatiously 
given  two  notices  of  trial,  and  not  proceeded  in  punuance 
of  either.  But  here,  the  reason  of  the  plaintiff  not  trying 
bis  cause  was  the  accidental  slip  of  the  attorney's  derfc. 


/  (a)  2  Dowl.  4n. 


^  (6)  8  OowL  137. 
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The  effect  of  grantiDg  the  present  rule  would  be,  that  1846. 
although  the  plaintiff  had  sworn  he  was  not  worth  five  g""^^^ 
pounds,  he  would  be  required  to  pay  a  sum  far  beyond 
that  amoont. 


T0PU8 
tnd  Another. 


ChanneUi  Seijt,  in  support  of  the  rule*  Since  the  rule 
oi  Hilary  Term,  2  Wm.  A,  it  was  not  requisite  that  a  person 
suing  in  fonni  pauperis  should  be  dispaupered  previous  to 
making  a  sLmilar  application  to  the  present.  No  doubt, 
previous  to  the  promulgation  of  that  rule,  it  was  requisite 
to  dispauper  the  person  against  whom  the  application  was 
made.  In  order  to  do  that,  some  misconduct  must  be 
shewn  on  his  part.  Since  that  rule,  however,  was  pro- 
mulgated, a  pauper  must  be  considered  on  the  same  footing 
as  any  other  person  who  had  not  proceeded  to  trial  pur* 
soant  to  his  notice.  The  fact,  therefore,  ^  the  pauper 
giving  the  notice,  imd  not  proceeding  to  trial  in  pursuance 
of  it,  was  a  efficient  ground  for  making  the  plaintiff  pay 
the  costs  of  the  day. 


Tnn>Ai«,  C.  J. — It  appears  to  me  that  this  rule  must  be 
made  absolute.  The  notice  of  trial  has  been  given  in  the 
ordinary  way,  and  the  defendants  have,  in  consequence^ 
been  put  to  some  considerable  expense.  The  not  proceed** 
ing  to  trial  arose  firom  a  gross  mistake ;  and,  though  it  was 
occasioned  by  the  clerk  to  the  plaintiff^s  attorney,  the 
plaintiff  must  be  liable  to  pay  the  costs  in  the  usual  way. 


The  other  Judges  concurred. 


Rule  absolute. 


s  R  B  2 
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1846. 

</i:.  ^.Cfy^sy^.  Rose  «•  Hnx. 

Id  an  iction  JoYLES^  Seijt,  shewed  cause  f^inst  a  rule  tAA  to  set 
against  tbe  aside  the  verdict  foand  for  the  plaintiff,  and  to  enter  a 
a  oKfor'the  "onsiiit,  pursuant  to  leave  reserved.  It  was  an  action  of 
Jott  of  luggage,  assumpsit  against  the  proprietor  of  a  cab  for  the  loss  of  a 
the  defendant   portmanteau. 

be'**Bafelj  ^  '^c  declaration  stated,  that  before  and  at  the  time  of 
to  cooJr*tJ[e  ^^  making  of  the  promise  and  committing  of  the  ne^i- 
plaintiff  and     geuce  bv  the  defendant  hereinafter  mentioned,  and  beftyre 

hu  luggage : 

HAd^^w,  the  commencement  of  this  suit,  the  defendant  was  the 
was  tu^n^  proprietor  of  a  certain  hackney  carriage,  to  wit,  a  common 
im  He/r^  public  hackney  cabriolet,  which  said  hackney  carrii^, 
to  use  due  and  during  all  the  time  aforesaid,  was  under  the  care,  manage- 
care  in  that  ment,  and  direction  of  a  certain  servant  of  the  defendant, 
allegation  mLt  *^"^  before  and  at  the  time  of  the  making  of  the  defendant^ 
he  conned  promise  hereinafter  mentioned,  was  standing  and  plying  fer 
to  the  character  hire  at  a  certain  place  within  the  limits  of  the  Metropolitaii 
sought  to  be  Police  District,  to  wit,  the  terminus  of  the  Great  Western 
charged.  Railway  at  Paddington,  in  the  county  of  Middiesej: ;  and 

thereupon  heretofore,  and  after  the  passing  of  a  certain  aet 
of  Parliament,  made  and  passed  in  the  seventh  year  of  the 
reign  of  her  present   Majesty,  intituled,   "An  Act  fcr 
i*egnlating  Hackney  and  |taige   Carriages   in  and  near 
London,"  to  wit,  on  the  8th  of  October,  a.  d.  1845,  the 
plaintiff,  at  the  request  of  the  defendant,  hired  the  aiid 
hackney  carriage  of  the  defendant  to  come  and  cairj  the 
plaintiff  and  his  luggage  which  he  then  had  with  him,  Co 
wit,  a  certain  portmanteau  of  the  plaintiff,  containing  diven 
goods  and  chattels  of  the  plaintiff,  to  wit,  &e. ;  and  also 
one  Rebecca  Burt,  with  the  luggage  she  then  had  with  heiv 
to  wit,  one  portmanteau  and  one  box,  fiom  the  said  phoe^ 
to  wit,  the  said  terminus  of  the  Great  Western  Railway,  to 
a  certain  other  place,  to  wit,  Gerrard^  Hdl,  Basing  Ltfw^ 
in  the  city  of  London,  and  there,  to  wit,  at  the  last  tnen- 
tioned  place,  to  set  down  the  said  Rebecca  Burt  and  her 
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said  luggage,  and  then  to  carry  and  convey  the  plaintiflF  ^  ^^^^' 
and  his  said  luggage  from  the  said  last  mentioned  place  to  ross 
a  certain  other  place,  to  wit.  Bridge  Street,  Southwark,  in  ^'^^ 
the  county  of  Surrey ;  and  thereupon,  to  wit,  on  the  day 
and  year  aforesaid,  in  consideration  of  the  premises,  and 
diat  the  plaintiiF,  together  with  his  said  lu^age,  would,  at 
the  request  of  the  defendant,  become  and  be  a  passenger 
to  be  carried  and  conveyed  in  the  said  hackney  carriage  of 
die  defendant  as  aforesaid,  and  of  certain  reward  to  the 
defendant  in  that  behalf;  he,  the  defendant,  as  and  being 
such  proprietor  of  the  said  hackney  carriage  as  aforesaid, 
then  promised  the  plaintiff  to  carry  and  convey  him  and 
his  said  luggage  in  the  defendant's  said  hackney  carriage, 
sfrfeJy  and  securely  from  the  said  place,  to  wit,  the  said 
terminus  of  the  Great  Western  Railway  to  the  said  other 
place,  to  wit,  Gerrard's  Hall  aforesaid,  and  at  the  last 
mentioned  place  to  set  down  the  said  Rebecca  Burt  and 
her  said  luggage,  and  then  to  carry  and  convey  the  plaintiff 
and  his  said  luggage  tctfely  and  securely  from  the  last  men-r 
tioned  place  to  the  said  other  place,  to  wit.  Bridge  Street, 
Southwark,  aforesaid.  And  the  plaintiff  says,  that  he, 
confiding  in  the  said  promise  of  the  defendant,  did,  with 
his  said  lu^age,  then^  to  wit,  on  the  day  and  year  aforesaid, 
become  and  be,  and  the  defendant  then  accepted  and 
received  the  plaintiff  as  such  passenger,  to  be  carried  and 
conveyed  with  his  said  luggage,  in  and  by  the  said  hackney 
carriage  of  the  defendant  as  aforesaid.  And  the  said 
Rebecca  Burt,  together  with  her  said  luggage,  then  also 
became  and  was  a  passenger  in  the  said  hackney  carriage 
of  the  defendant  Yet  the  defendant,  not  regarding  his 
duty  as  such  proprietor  of  the  said  hackney  carriage  as 
aforesaid,  ncNr  his  said  promise,  did  not,  nor  would  carry  or 
convey  the  plaintiff  and  his  said  lu^age  in  the  defendant's 
hackney  carriage  safely  and  securely  from  the  said  place,  to 
wit,  the  said  terminus  of  the  Great  Western  Railway  to 
the  said  other  place,  to  wit,  Gerrard's  Hall  aforesaid, 
aod  from  thence  to  the  said  other  place,  to  wit.  Bridge 
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1846.        Street^  South wark^  aforesaid:  but,  on  the  contrary  thereof 
Rom        ^®  ^^®  defendant  being  such  proprietor  of  the  said  hadkney 
V.  carriage  as  aforesaid^  so  carelessly  and  n^ligently  behaved 

and  conducted  himself  to  Yrit,  by  bis  said  servant  in  that 
behalf,  in  and  about  the  premises,  that  by  and  through  die 
mere  carelessness,  negligence,  and  improper  conduct  of  the 
said  defendant,  to  wit,  by  his  said  servant  and  not  otlienrise, 
part  of  the  plaintiff's  said  luggage,  to  wit,  one  of  his  said 
portmanteaus,  and  the  said  contents  thereof  being  <^  the 
said  value  of  202.,  afterwards  and  whilst  the  plfflndff  was 
being  carried  and  conveyed  in  the  said  hackney  carriage  of 
the  defendant  as  aforesaid,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  day  and  year  aforesaid,  became 
and  was,  and  is  wholly  lost  to  the  plaintiff. 

The  defendant  pleaded,  amongst  other  pleas,  noD 
assumpsit;  on  that  issue  the  principal  qaestion  in  the  caise 
arose.  The  plaintiff  did  not  produce  any  evidence  to  shew 
an  express  promise  "safely  and  securely**  to  convey  the 
plaintiff  and  his  luggage,  and  this  being  objected  to  as  a 
variance,  it  was  contended  that  the  allegation  was  suflkiently 
sustained  by  the  promise  implied  by  law  on  the  part  of  the 
defendant  as  the  proprietor  of  a  cab,  as  the  words  of  the 
allegation  must  be  construed  with  reference  to  the  pecdiar 
character  of  bailee  filled  by  the  defendant.  TSndal,  C  J., 
before  whom  the  cause  was  tried,  left  the  case  to  the  jury 
upon  the  question  of  negligence,  and  they  having  found 
for  the  plaintiff,  he  reserved  leave  to  the  defendant  to  move 
to  enter  a  nonsuit.  The  question  then  was,  whether  the 
promise  alleged  in  the  declaration  was  supported  by  the 
promise  implied  by  law  from  the  character  of  the  bailee. 
It  was  said  that  the  promise  alleged  was  in  foct  that  of  a 
common  carrier,  whereas  a  cab  proprietor  could  not  be 
considered  as  a  common  carrier.  After  the  case  of  UpAan 
V.  Aidee  (a),  it  could  not  be  contended  that  a  cab  proprietor 
was  a  common  carrier.     That,  however,  was  not  material 

(a)  1  Comyn.  25. 
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in  the  consideration  of  this  question^  because  the  forms       1846. 

allied  the  liabilitj  of  every  bailee,  whatever  his  character,        Ross" 

in  the  same  manner.     Thus  the  liability  of  a  gratuitous  <^- 

bailee  might  be  alleged  in  the  same  manner  as  that  of  a 

bailee  for  reward,  or  of  a  bailee  where  the  bailment  was 

for  the  advantage  of  both  bailor  and  bailee,  as  in  the  case 

of  a  common  carrier.     The  words  in  the  forms  used  were 

either  "safely,"  or  ** safely  and  securely,**  wherever  it  was 

sought  to  charge  a  bailee.     As  in  Harris  v.   Costar  and 

Others  (a),  which  was  an  action  against  coach  proprietors 

fov  an  injury  received  by  the  overturning  of  their  coach, 

and  the  declaration  there  alleged,  without  any  qualification, 

the  duty  of  the  defendants  to  be  to  carry  the  plaintiff 

*' safely."  On  the  objection  being  taken  that  that  allegation 

meant  to  convey  the  plaintiff  safely  at  all  eveuts,  and  that 

no  evidence  had  been  given  of  such  a  promise,  Besty  C.  J., 

said,  **  if  it  had  been  the  first  time  that  this  form  had  been 

used,  I  should  have  said,  that  it  did  not  mean  that  the  coach 

proprietor  undertook  to  convey  safely  absolutely,  but  that 

it  was  to  be  construed  like  all  other  instruments,  taking  the 

whole  together,  and  meant  that  the  defendants  were  to  use 

due  care."    The  older  forms  were  in  perfect  conformity 

with  this  view.     Thus  in  Cliffs  Entries^  p.  39,  in  an  action 

in  the  time  of  Charles  the  Second,  against  a  waterman  for 

n^IigenUy  conveying  goods,  whereby  they  were  sunk  and 

injured,  the  duty  of  the  waterman  was  alleged  to  be  ^' salvo 

et  secure,"  to  deliver  the  said  goods.     [^Cresswelly  J. — The 

entry  describes  the  defendant  there  as  communis  remex,  so 

that  he  would  appear  to  be  treated  as  a  common  carrier.] 

So  in  BastaWs  EntrieSy  3  b,  in  an  action  on  the  case  for 

the  misuse  of  a  crane,  the  declaration  alleged  the  duty  of 

the  defendant  to  be  "salvo  et  secure  per  instrumentum 

predictum  absque  damno  proprietarii  bonorum  et  merci- 

moniorum  predictorum  cranare."    Again,  at  page  8  of  the 

same  book,  the  liability  of  the  defendant  to  keep  his  fire  in 

(a)  1  C.  &  P.  636. 


J 
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such  a  way  as  to  prevem  injiirjr  to  his  neigbbonry  wsa 
described  to  be  "  salvo  et  secure  custodure."  In  the  same 
page,  the  liability  of  a  lender  of  mouey  on  the  security  of  a 
pledge,  to  take  care  of  the  pledge,  is  described  in  the  samft 
language.  At  page  9,  in  a  declaration  finr  the  negligent 
keeping  of  a  purse,  the  liability  of  the  defendant  w» 
described  to  be  "  ad  salvo  custodiendam  cistam  prsdicta&L* 
In  a  declaration  for  the  detinue  of  cbartecs  at  page  209,  U 
the  word  **  salvo"  was  used  in  a  similar  manner.  So  i& 
BrowfCs  Entriesy  p.  80,  in  an  action  against  an  innkeeper 
for  negligently  keeping  a  gelding.  There^  the  duty  of  the 
innkeeper  was  described  to  be  *' salvo  et  secure  custofUre." 
Again,  in  Brownhw  Redivivus,  p.  13,  in  an  action  agaiost 
an  innkeeper  for  the  loss  of  a  purse  and  m<N(iey,  the  duty 
of  the  innkeeper  was  described  to  be  ^^  salvo  et  secure  costo- 
dire.*'  So  in  the  Blister  Brevium,  p.  108,  those  words 
were  used  in  describing  the  liability  of  a  person  vribo  had 
undertaken  to  convey  goods  in  a  certain  vessel,  bat  which, 
through  his  negligent  navigation,  had  become  lost.  At 
page  1 10,  the  same  words  were  employed  in  describing  the 
promise  of  a  person  who  had  undertaken  to  convey  a  pipt 
of  wine,  but  which,  through  ne^igence,  was  staved,  and 
the  greater  part  of  the  wine  lost.  Those  words  were 
also  used  in  Coffffs  v.  Bernard  (a).  It  would  also  be 
found  that  the  modem  precedents  pursoed  the  old  ibrms; 
thus  in  2  CkiL  on  PUodingy  p.  211,  6th  ed.,  in  an  action 
against  a  bailee  without  reward,  the  promise  of  the  bailee 
was  alleged  to  be  ^^  safely  and  securely"  to  keep  the  said 
goods.  The  declaration  in  Beauchamp  v.  P^wky  (i),  in  lbs 
second  count  alleged  that  the  plaintiff  caused  a  parcel  to  be 
delivered  to  the  defendant,  to  be  kept  and  *^  securely  con- 
veyed and  delivered  for  the  plaintiff;"  that  was  aa  action 
against  a  stage  coachman  for  the  loss  of  a  paiceL  Thei% 
Jjord  TerUerden  said,  ^^If  the  jury  are  of  <q>iman  agaiMt 
the  defendant  on  the  question  of  fact,  which  I  shall  leave 

Aa)  2  Ld^Haym.  909;  S.  C.      /{b)  1  M.  &  R.  38. 
1  Salk.26$  2 Salk. 733 ; 3Sa1k.  11. 
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to  tbem^  I  diink  the  first  and  second  counts  will  apply  to  iS46. 
the  case."  No  motion  appeared  to  have  been  made  in  that  ^  Robb 
case  to  review  the  opinion  of  Lord  Tenterden.     In  Dudley  ** 

V.  Smith  (a),  which  was  an  action  against  a  stage  coach 
proprietor  for  his  driver's  negligence,  the  liability  of  the 
defendant  was  described  to  be  ^  safely  and  securely  to 
convey  the  plaintiff."  In  Brind  v.  Dcde  (b),  where  it  was 
held  that  the  plaintiff  was  not  liable  as  a  common  carrier^ 
yet  his  liability,  which  was  that  of  a  private  carrier,  was 
described  in  the  declaration  to  cause  to  be  taken  care  of  . 
and  ^  safely  carried.'^  So  in  Cairns  v.  Robins  and  AnoAer  (o), 
which  was  an  action  against  carriers,  who  were  charged  as 
warehousemen,  the  promise  of  the  defendants  was  alleged 
to  be  *'  that  they  would  safely  and  securely  keep  the  sdid 
packages."  This  having  been  the  universal  ferm  of  alleging 
the  liability  of  a  bailee  in  whatever  character  he  might  be 
sued,  the  present  declaration  was  sufficient,  and  supported 
by  the  evidence. 

JDawHnffy  Seijt.,  (Cr.  Atkinson  with  him)  in  support  of  the 
rule.  The  question  in  this  case  was  one  of  variance,  and 
was,  therefore,  distinguishable  from  Coffffs  v.  Bernard^ 
where  the  judgment  proceeded  upon  an  objection  on  the 
fece  of  the  declaration.  Here,  it  was  alleged,  that  the 
defendant  had  undertaken  ^'  safely  and  securely"  to  convey 
the  goods.  The  promise  was  in  fact  that  of  an  insurer. 
The  liability  of  the  proprietor  of  a  cab  was  not  even  so 
extensive  as  that  of  a  common  carrier,  still  less  did  it 
amount  to  that  of  an  insurer;  the  allegation,  therefore,  in 
the  declaration  could  not  be  considered  as  sustained  by 
proving  that  he  had  contracted  in  the  character  of  cab 
proprietor.  With  respect  to  the  older  precedents  cited,  it 
was  consistent  with  them  that  the  promise  of  the  defendant 
was  express,  and  founded  on  an  executory  consideration. 

•^  (a)  I  Campb.  167.  &  Rob.  80, 

(b)  8  C.  &  P.  207;  S.  C.  2  M.    •*  (c)  8  M.  &  W.  358. 
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1846.  In  the  preoeddnt  from  C!^»  the  defendant  was  described 
"J^g  as  communis  remex,  and  therefore  was  a  common  eania; 
^  Bac.  Ab.  tit  ''  Carrier,''  (A).  The  case  fiom  RastoU  was 
previous  to  6  Ann.  c.  31,  &  6,  made  perpetual  by  10  Ana. 
c.  14y  8.  l^  when  the  words  *'  salvo  et  secure*  would  properiy 
have  been  used,  as  persons  were  then  liable  even  for  aod- 
dentalfire;  Bac.  Ab.  tit  ^AcUan  an  (he  <utae^  p.  85; 
Tnrbervilly.  Stamp  (a).  Accotding  to  the  andiorities  pw 
to  Coggs  v«  Bernard  (b),  it  appeared  that  bailees  were  in  all 
cases  bound  safely  and  securely  to  keep  goods  which  weie 
entrusted  to  them.  That  was  the  decision  in  Somiheolis 
case  (c).  The  Court  there  held  that  it  was  a  bad  plea  to  a 
declaration  in  detinue  that  the  plaintiff  had  delivered 
certain  goods  to  the  defendant  to  be  kept  safe,  and,  after 
the  delivery,  one  J.  8.  stole  them  out  of  his  pooscowon 
The  precedents  cited  were  in  conformity  with  the  then 
state  of  the  law,  but  Southcote's  case  was  overruled  by  Coffs 
V.  Bernard.  Since  the  latter  case,  the  nature  of  the  bail- 
ment regulated  the  liability  of  the  bailee,  and  did  not 
leave  all  bailees  upon  the  same  footing.  It  was  therefore 
requisite,  that  the  allegation  of  the  bailee's  promise  should 
vary  according  to  the  character  he  filled.  In  the  case  of 
Kettk  V.  Bramsatt (d),  the  distinction  between  ''safely"  and 
with  "  due  care,"  was  recognized  by  the  Court  There,  the 
declaration  alleged  that  goods  had  been  delivered  to  the 
defendant  to  be  safely  kept,  and  the  defendant  pleaded 
**  that  they  were  delivered  to  him  to  take  care  of  them  as 
his  own  proper  goods,"  and  that  they  were  stolen  from  him. 
The  Court  there  says,  "  If  the  goods  were  delivered  to  him 
to  be  kept  safely,  though  the  defendant  had  been  robbed 
of  them,  yet  detinue  will  lie,  for  he  must  take  his  remedy 
against  the  thief  or  the  hundred  as  he  can.  Bat  if  the 
goods  were  delivered  to  the  defendant  to  take  care  of  them 

ia)  1  Salk.  13.  ^  (c)  4  Rep.  84,  a, 

/(*)  2  Ld.  Raym.  909;    S.  C.         {d)  Willcs,  118. 
1  Salk. 26;  2SaIk.733;3Salk.ll. 
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as  hb  own  proper  goods,  if  he  be  robbed  of  them,  that  is  a  1B46. 
good  plea.''  In  the  modem  forms  it  was  by  no  means  the  |^g 
oniverBal  practice  to  apply  the  words  ^  safely  and  securely"  *- 

indifferently  to  all  oases  of  bailment^  as  appeared  in  the 
forms  collected  in  2  Ckit  an  Fleadmff,  213,  214,  6th  ed. 
The  former  was  the  case  of  an  action  against  a  pawnbrdcer 
who  had  lost  a  pledge:  ihe  latter  against  the  fairer  of  a  hone 
for  improperly  ridmg  iL  In  Coggs  v.  Bernard^  there  was 
nothing  to  shew  on  the  foce  of  the  declaration  that  the 
coneideration  was  not  executory,  and  the  promise  express. 
{CreuweJl^  J. — No  member  of  the  Comrt  appears  to  have 
treated  that  case  as  one  of  express  contract] 

TiNDAL,  C.  J.--^In  this  case,  the  question  is,  whether  the 
promise  laid  in  the  declaration  is  one  which  the  law  wQl 
imply  fipom  the  relation  between  these  parties ;  for  there  is 
no  pretence  for  saying  that  there  was  any  express  contract 
between  them.  And,  perhaps,  if  the  words  of  the  declara- 
tion were  very  strictly  construed,  they  state  a  promise  which 
the  law  would  not  imply;  but  then  arises  the  question, 
whether  the  words  of  the  declaration  may  not  be  under- 
stood in  a  more  limited  significadon  with  reference  to  the 
relation  of  the  parties  as  it  appeared  at  the  trial ;  and  I 
think  that  they  may  be  so  construed.  A  long  series  of 
precedents  exists,  and  many  of  them  have  been  cited  at 
the  Bar  to-day,  in  all  of  which  are  used,  the  same  words 
**  safely  and  securely'^  which  appear  in  this  declaration. 
One  cannot  suppose,  that  in  all  the  cases  put,  actual  express 
agreements  had  been  made  between  the  parties ;  it  must, 
therefore,  be,  that  the  law  has  settled  that  this  mode  of 
declaring,  although  incorrectly  stating  the  promise,  if  the 
strictest  construction  be  applied  to  the  expressions  used, 
yet,  with  reference  to  the  subject-matter,  rightly  describes 
what  the  duties  of  the  parties  are.  Thus,  in  the  precedents 
cited  from  RctstaU,  in  actions  for  fire,  and  for  the  improper 
craning  of  goods,  this  allegation  is  made ;  and  yet  in  neither 
of  these  cases  is  the  duty  implied  by  law,  that  which  those 
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1M6.  worda  woyld,  if  aoBamtely  &nd  strictly  coottraed^  ezjHev* 
Here  th*  pkuntiff  hires  a  oab  to  coovey  himself  and  hia 
luggage ;  and  he  alleges  the  promiae  of  the  defendant  i» 
be  to  cany  and  contey  him  and  his  said  luggage  in  the 
defendant's  haekney  carriage  ''  safiefy  and  secord^.*  Nvw^ 
I  think  that  this  promise  is  to  be  construed  with  referenoe 
to  the  care  and  candon  which  the  law  impooea  aa  a  dotj  on 
the  defendant.  He  is  bound  to  exercise  a  due  and  reaacm- 
aUe  care  of  his  passenger's  person  and  luggage.  If  it  had 
appeared  at  the  trial  that  &e  defendant  was  not  a  cabaiaB» 
but  a  common  carrier,  the  promise  would  have  been  atitt 
higher.  A  common  carrier  is  only  excused  by  the  act  of 
God  or  of  the  Queen's  enemies,  from  safely  delivering 
goods  entrusted  to  his  care.  If^  on  the  other  hand,  the 
defendant  had  been  a  gratuitous  bailee,  he  would  only  have 
been  liable  in  rei^>ect  of  gross  negKgeoce ;  and  yet  the 
mode  of  declaring  in  all  these  cases  would  be  the  same,  the 
allegation  being  understood  in  each  case  respectively  with 
reference  to  the  duty  which  the  law  implies.  And  I  oannot 
help  thinking,  that  this  was  in  &ct  decided  in  Chffffg  v. 
Bernard  (a).  There  was  no  objection  raised  in  that  case,  that 
there  was  no  evidence  of  the  contract  laid  in  die  dedanrttoa; 
but  that  there  was  no  consideration  to  support  it*  Hie 
Court  held  that  there  was  a  sufficient  consideration.  Lord 
Ho&  saying,  that  ^  the  owner^s  trusting  the  (kfeadant  mtb 
the  goods  was  a  sufficient  consideration  to  oblige  him  to  a 
careful  management'*  And  so  the  deciaration  which  IM 
the  promise  of  the  defendant  safely  and  aecorely  to  take 
op  the  brandy,  &c.,  and  safely  and  securely  to  lay  it  down 
again,  was  held  to  be  good.  For  the^  reasons  I  think  this 
rule  must  be  discharged. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  Akhoogh, 
undoubtedly,  the  natural  meaning  of  the  words  *'8aMy  and 
securely"  is  that  put  upon  them  by  my  Brother  Dowlmf  va 
the  course  of  his  ai^ument,  yet  the  judicial  construction 

/  (a)  2  Ld.  Raym.  909 ;  S.  C.  I  Salk.  26;  2Salk.733;  3Salk.  11. 
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wbidi  they  Iia¥e  received  is  that  stated  bj  Chief  Jastice  IMC 
BtBt  la  the  ease  of  Harris  r.  Costar  (a),  where  his  Lcdrdship 
says  that  he  undentands  these  words  to  mean  **  not  that 
the  coaeh  proprietor  would  insure  the  limbs  of  his  pas^ 
sengersy  but  that  he  woold  take  doe  oare."  And  this  ruling 
IE  confirmed  by  the  old  precedents  upon  the  subject,  iotan 
which  it  appears  that  the  usual  cooise  of  declaring  has  been 
that  adopted  in  the  present  case.  It  seems  to  me,  theiefore, 
tiMt  we  may  fidrly  aay  that  the  fegal  understanding  of  these 
wotds  pots  upon  them  a  sense  with  reference  to  the  subject* 
matter  of  the  contract;  and  that,  construed  thus,  the  de« 
daration  accurately  sets  forth  tiie  promise  which  the  law 
implies. 

CvasBfrsLLi  J. — I  am  of  the  sam«  opinion.  Authorities, 
principle,  and  good  sense  concur  in  favour  of  the  plaintiff. 
The  case  of  Harris  v*  Costar  is  expressly  in  point,  and 
a.  long  course  of  precedents  also  shew  that  the  words 
used  in  this  declaration  do  not  import  the  meaning  which 
their  strict  construction  by  themselves  would  impose, 
but  that  they  are  to  be  viewed  with  reference  to  the 
character  of  the  contracting  parties.  Take  the  case  of  a 
common  carrier.  Even  in  his  case,  although  his  liabiUly  is 
stated  in  the  declaration  to  be  ^^  safely  and  securely"  to  cany 
and  convey  the  goods  entrusted  to  him^  and  ^^  safely  and 
securdy"  to  deliver  themi  yet  he  is  not  bound  to  deliver  at 
all  events;  the  law  does  not  sufibr  his  liability  to  attach 
where  the  loss  has  occurred  by  the  act  of  God  or  the  King's 
enemies*  In  the  case  of  a  bailee  without  reward,  the 
exception  is  still  wider.  Where  some  reward  is  given,  the 
exception  is  one  between  these  two  cases.  In  Cogffs  v.  Ber' 
nard.  Lord  Holt  says,  **  Suppose  the  bailee  undertake  safely 
and  securely  to  keep  the  goods  in  express  words,  yet  even 
that  would  not  chaige  him  with  all  sorts  of  neglects ;"  and 
he  quotes  for  that  position,  Doctor  and  Student,  130.    And  it 

(a)  1  a  &  P.  636. 
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tniiy  be  observed,  that  the  declaration  in  Coggt  ▼.  £eman{(a), 
alleged  a  certain  consideration,  as  supporting  an  undertaking 
safely  and  securely  to  raise  up  and  put  down  certain  brandy. 
After  verdict  for  the  plaintiff,  it  was  proved,  in  arrest  df 
judgment,  that  there  was  no  consideralion  suflfaient  to 
sustain  the  promise ;  but  *^  I  answer,^  says  Lord  Hek^ "  that 
the  owner  trusting  him  (the  defendant)  with  the  goods^  is  a 
sufficient  consideration  to  oblige  him  to  a  carefid  manage* 
meat"  Lord  Hott,  therefore,  upholds  the  dedaratico,  and 
conatrues  the  allegation  in  the  deciaraticm  as  one  eqmndeot 
to  a  pcomiae  to  use  careful  management.  If  the  same 
principle  be  applied  to  the  poeesent  oaae^  it  decides  it  in 
favour  of  the  plaintiff* 

EftLE,  J.-^I  agree  with  the  rest  of  the  Court  in  the 
judgment  they  have  pr^ibuneed.  It  was  contended,  on 
behalf  of  the  defendant,  that  the  meaning  of  the  promise 
laid  in  the  declaration  was,  that  the  defendant  undertook  to 
convey  the  pluiintiff  and  bis  luggage  safely  and  securely  at 
all  events;  but  that  is  not  the  construetion  put  by  the 
precedents  upon  the  words  ''safefy  and  securely:'*  in  this 
case  they  would  rather  impoift  a  |MXHnise  to  convey,  with  a 
due  attesition  to  safety.  The  degree  erf*  attention  or  care 
varies  according  to  the  nature  of  the  bailment.  Constraing 
the  allegation  in  this  case  with  reference  to  the  natue  of 
the  contrat^t  proved  at  the  trial,  I  thkik  all  that  it  meaoa  is^ 
that  the  defendant  undertook  to  use  reasonable  care  and 
dHigence;  Hie  jury,  it  seems,  feund  thtot  he  did  not  itfe 
sti(^  care. 

Rule  disohaiged. 

/^  (a)  2  Ld.  Raym.  909  f  S.  C.  1  Salk.  26 ;  2  Salk.  733 ;  3  Salk.  U. 
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Stroud  v.  Watts.  ^  c.    ^  C/d  -9-3^ 

k9IR  T.  WILDE^  shewed  cause  against  anile  obtained  by  Where  an 
Byles,  Serjty  for  setting  aside  a  certificate  made  in  pursuance  before  whom 
of  the  3  &  4  Vict,  c  24,  s.  2,  and  all  proceedings  thereon.  ^^^  "^^ 
It  was  an  action  on  the  case  for  a  malicious  prosecution,  ezecuteci. 
Judgment  by  de&ult  having  been  snfiered  by  the  defendant^  the  3  &  4  Vict.   /^ 
and  the  venue  being  in  Wiltshire,  a  writ  of  inquiry  was  sued  ^y  Vw 'ia  * 
out  directed  to  the  sheriff  of  that  county.    It  was  accord-  *^*  ?f™«  ^^ 

*^  the  hieh 

ingly  executed  before  the  under  sheriff,  Mr.  Palmer,  and  the  sheriif;  and 
jury  having  returned  a  verdict  for  IL  1«.,  an  applicati<m  it  ought  not 
was  made  to  the  under  sheriff  for  his  certificate  under  the  ^  ^f  "^^ 

in  ma  own 

3  &  4  Vict  c.  24,  s.  2.  The  words  of  that  section  are,  i»»m. 
'*  that  if  the  plaintiff  in  any  action  of  trespass,  or  of  trespass 
on  the  case,  broi^t,"  &c«,  ^^  shall  recover,  by  the  verdict  of 
a  juiy,  less  damages  than  forty  shillings,  such  plaintiff  shall 
not  be  entitled  to  recover  or  obtain  fimn  the  defendant  in 
respect  of  such  verdict,  any  costs  whatever,  whether  it  shall 
be  given  upon  any  issue  or  issues  tried,  or  judgaaent  shall 
have  passed  by  defitult,  unless  the  Judge  or  presiding  officer, 
before  whom  such  veidict  AbU  be  obtained,  shall  innne^ 
diately  afterwards  certify  on  the  back  of  the  record,  or  on 
the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  really 
brought  to  tiy  a  right  besides  the  mere  right  to  recover 
damages  for  the  trespass  or  grievance  for  which  the  action 
shall  have  been  brought,  or  that  the  trespass  or  grievance  in 
respect  of  which  the  action  was  brought,  was  wilfid  and 
malicious."  The  under  sheriff  accordingly  made  his  certi- 
ficate in  this  form :  "  I  certify  that  the  grievance  within 

Pleydell  Bouverie,  commonly  called  Viscount  Folkestone, 
sheriff"  The  return  to  the  writ  was  also  signed  ''Jacob 
Pleydell  Bouverie,  commonly  called  Viscount  Folkestone.'' 
The  plaintiff  afterwards  gave  notice  of  taxation ;  and  before 
the  Master  it  was  contended  that  he  was  not  entitled  to  his 
costs,  on  the  ground  that  the  certificate  was  not  signed  by 
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1846.  tlie  pimditig  oAcem;  as  the  ander  riieriff,  and  not  tlie  shef^ 
had  presided  at  the  execution  of  the  inqoiry.  The  Master 
however,  taxed  the  plamtiff  hid  coets  at  BBt,  6s.  3dL;  and 
die  present  nde  wasobb^ned  to  set  aside  die  eeitifieate  and 
aH  aobeeqnent  proeee^Bngs.  The  question  was,  whether  the 
nndar  sheriff  had  properly  signed  the  certificate  in  the  name 
of  the  faigfa  filieriff.  It  was  oDotettded,  that  Ae  imder  sheriff 
had  signed  it  properly.  Theimder  sheriff  was  acting  in  die 
name  of  the  hig^  sheriff  and  aB  &e  acts  of  die  ftnrmer  were 
preamned  to  be  theactsof  thelatter.  Thon^  where abail bond 
was  taken,  and  it  was  afterwavds  assigned  by  the  vnder  sheriff, 
he  did  so  in  the  name  of  the  higb  sheriff.  So  here,  the 
writ  of  inquiry  was  diredad  to  tlie  high  aherill^  and  pio- 
oeedings  npon  it  took  jdaee  in  his  name.  In  the  preaeat 
case,  if  the  certificate  had  been  signed  in  the  under  sheriff's 
own  name,  there  woukl  liave  been  an  incongriKty  between 
die  record  and  the  oert^eafee.  In  The  QuBtnyf.  Dmtm{a), 
tliia  principle  was  recogmsed.  There,  the  defiandant  was 
indicted  for  peijiiiy,  alleged  to  have  been  coraoutted  on  a 
writ  of  trial,  and  the  indictment  stated  die  trial  to  liavetalDen 
plaee  befere  the  high  sheriff.  Itwaffprovad^  that  when  tfe 
d^sndaiit  gate  ofidenee  on  the  writ  of  trial,  neidier  the 
hi^  ahariff  aor  die  onder  slieriff  was  present  bat  diat  the 
writ  of  triai  waa  executed  befbre  Ifr.  SL,  the  sheriff^ 
asBBBSor,  who  was  proved  to  have  been  in  dM  denataitt 
paactiee  of  acting  9B  the  sheriff's  assessor  and  depocy ;  bat 
die  writ  of  trial  was  directed  to  the  sheri£&  and  k  was 
alalad  m  die  poatea,  that  die  triii  took  fAuse  betee  hha. 
it  was  dbere  haU  by  a  nuyority  of  d^  Jodlges,  that  dte 
sihydnn  in  the  infictBMnt  was  8i:qpported.  IS  any  dia- 
tiaodon  cooU  be  miaed  between  that  ease  and  die  preaent, 
it  waa,  that  a  party  cooki  act  be  allowed  to  fiJaifya  reeord; 
hot  that  was  not  the  ground  on  whidi  the  opinion  of  the 
Judges  proeeeded.  The  oidy  charactar  in  wUdi  an  tmdtf 
skssiff  eooid  be  recognised  by  the  Cetait  was  that  of  an 

(a)  1  Gar.  &  K.  730. 
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oflSoer  perfonmng  the  duties  of  the  high  sheriff^  in  the  nane  1^6. 
i>f  the  hig^  8heri£  He  had  no  right  in  the  office  except  g^iioo© 
that  which  he  posaeflaed  in  the  character  of  an  agent  acting  '- 

in  the  name  of  has  prindpal.  In  Bq£.  Jb.  tit.  ^'  Sher^^  (H.) 
it  was  kid  down  that  ^^  the  high  sheriff  may  execnte  the 
office  himself  and  the  under  sheriff  hath  not»  nor  ouf^t  to 
have  any  estate  or  interest  in  the  <^ce  itself;  neithor  may 
he  do  anything  in  his  own  name^  but  only  in  the  name  of 
the  high  sheriff,  who  is  answerable  for  him."  [Cresfteed^  J. 
— It  appears fiN>m  Cwu  Dig.  tit  "^VtMemaif*  (B*  1.)  d«t  the 
dimfif  fiKHU  the  earhest  times^  appointed  under  sheiiffii]. 
No  doabt,  but  they  were  not  bound  to  do  so;  Norton  y. 
iSnitiiief  (a).  If,  therefore,  the  certificate  had  been  signed  in 
any  other  manner  it  would  hare  been  incorrect. 

Bf^9  Sei^ty  in  support  of  the  rule.  The  question  in  the 
present  case  depended  (a  the  construction  to  be  put  on  die 
a&4Victa  24, s. 2, m  conjunction  with  the3&4Wm.  4, 
c  42,  ss,  17  and  18.  By  the  latter  statute  the  under 
flberiff  iqypeared  to  be  recognised  as  an  independent  officer 
anthoriaed  to  perform  certain  judicid  acts,  in  the  case  of 
writs  of  triaL  The  Legislatuni  must  be  ptesumed  to  be 
aware  of  the  proraions  of  the  earlier  act,  when  it  passed  the 
later  one;  and  must,  dierefoie,  be  pnsuOMd  lo  have 
tireated  him  as  an  independent  offiosr  when  he  was  authe- 
riied  to  grant  the  certfficate.  It  ought,  therefore,  to  have 
been  rigned  by  the  under  eberiff  himadC  If  it  should  be 
held,  that  a  certificate  signed  as  in  the  present  case  would 
suffice,  the  h|gh  sheriff,  who  was  unaware  c^  any  of  the  focts 
of  the  case,  and  who,  therefore,  would  not  have  the  means 
of  determining  the  propriety  of  granting  such  a  certificate, 
nughi  grant  it.  This  would  cleariy  be  contrary  to  the 
intention  of  the  Legislatmre.  The  case  of  Ths  QaeeH  t. 
Dunn  was  distinguishable  firom  the  present,  aa  there,  the 
party  could  not  be  allowed  to  aver  against  the  reecnfd. 

^Qb)  Hob.  12. 

VOL.    UI.  r   F  F  D.    &   !#. 
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1846.       [CrestweB,  J. — ^It  appears  that  the  deeision  in  thai 
^^^^]^j^    proceeded  on  the  ground  of  Tarianoe  and  nol  of  eitoppd* 
«•  But  in  tlus  case,  tke  defendant,  in  order  to  ancceed,  must 

contradict  the  record  in  stating,  that  the  sheriff  hinndf 
did  not  sign  the  certkicate*  Here,  the  reooid  states  that 
the  trial  took  place  before  the  sheriff,  and  the  ceitificate 
purports  to  have  been  granted  by  him.]  The  certificate 
could  not  be  •  oonflidered  as  any  part  i)i  the  leeecd,  aod, 
therefore,  it  was  no  contradiction  of  the  record  to  require 
the  certificate  to  be  s^ned  by  the  under  sheriff,  though 
the  return  to  the  writ  might  be  in  the  name  of  the  high 
sheriff. 

TiNDAL,  C.  J»-^I  think  the  certificate  is  suffident  The 
return  to  the  inquisition  ought  to  be  made  in  the  name  of 
the  sheriff,  as  appears  fi'om  Pbnoden,  63,  where  it  is  saiU 
"and  always  when  the  writ  is  returned,  the  name  and 
surname  of  die  sheriff  ought  to  be  put  to  the  return :  and 
so  he  ought  to  have  done  here,  for  there  is  a  common 
diversity  holden  at  moots  in  Courts  and  Chancery,  that  the 
writ  shall  be  directed  to  the  sheriff  of  such  a  county  gene* 
rally,  widiout  naming  his  name,  but  he  ought  to  pot  his 
name  to  the  i^tum."  This  is  founded  upon  die  statate 
12  Edw.  2,  c.  5,  which  provides,  ^Hhat  from  henceforth 
sherifis  and  other  bailiflb  that  receive  the  Eing*s  writs 
returnable  in  his  Court,  shall  put  their  own  names  with  the 
returns,  so  that  the  Couit  may  know  of  whom  they  took 
such  returns,  if  need  be.  And  if  any  sheriff  or  other  bailiff 
leave  out  his  name  in  his  return^  he  shall  be  grievously 
amerced  to  the  Ejng*s  use.**  Thus,  where  in  point  of  fact  the 
writ  is  awarded  to  the  sheriff,  and  the  return  is  made  by 
him,  he  is  the  proper  peison  in  whose' name  the  certificate 
should  be  given.  I  see  no  reason  why  the  under  sheriff 
should  sign  his  name  in  preference  to  that  of  the  person 
whom  he  is  representing.  If,  in  feet,  there  had  been  any 
abuse,  and  the  certificate  had  been  given  by  the  pemon  who 
did  not  preside,  we  might  hav^  interfered;  but,  in  the 
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absence  of  any  suggestion  of  the  sort,  I  think  the  return        IS46. 
and  the  certificate  ought  to  run  on  in  uniformit;]^,  which       Steoud 
woidd  not  be  the  case  if  the  latter  were  signed  by  the  under       __  ^ 
riieriff.    Such  a  variance  might,  indeed,  have  been  assigned 
as  error  in  the  proceeding.     As  this  is  a  speculative  motion 
die  rule  will  be  dischaiged,  with  costs. 

CoLTMAir,  X,  Cbesswell,  J.,  Erlb,  J.,  conetured. 

Rule  discharged,  with  costs* 


GoBDON  and  Others  r.  £lli8  and  Another.  ^^  ^  ^^  -  ^^^' 

Assumpsit  for  money  bad  and  received  to  the  use  of  tn  an  tctton 
the  plaintiffs,  and  upon  an  account  stated.    The  defendants  ^d^clnved 
pleaded,  thirdly,  except  as  to  160Z.,  that,  before  the  mA  ^[^^^^^ 
money  in  the  declaration  mentioned  had  been  had  or  defendants 

.  pleaded,  that 

received  by  the  defendants,  and  also  before  the  stating  of  before  re- 
the  said  account  in  the  declaration  mentioned,  or  either  of  mone/the* 
them,  to  wit,  on  &c.,  the  plaintiffs  carried  on  the  trade  and  P^*^*  "5!^' 
business  as  founders,  in  partnership  together,  as  co-partners,  anddiat  O., 
And  theDenpon*  while  they  the  sai(}  plaintiffs  continued  to  partners,  with 
be  and  were  suiJi  partners  as  aforesaid,  to  wit,  on  the  day  ^  ]^^ 
and  year  aforesaid,  the  said  plaintiff,  Gordon,  with  the  privity  J^^^V^  *^* 
and  concurrence  of  the  other  plaintifis,  applied  to  and  auctioneers 
requested  the  defendants,  who  then  carried  on,  and  still  MiecJtain 
continue  to  carry  on,  in  partnership  tc^ether,  the  trade  and  ^^*J^^**J5 
business  of  auctioneers  and  appraisers,  and  also  tlien  retained  the  plamtifii 
and  employed  them  the  said  defendants  as  such  auctioneers,  defendants 
to  put  up  to  sale  and  dispose  of  certain  property  of  and  ^at  £e    ^ 

time  of  sach 
employment 
and  sale  the  defendants  believed  G.  to  be  the  sole  owner  of  the  said  property,  and  that  tfaej 
ha^  no  aodoe  that  the  other  plaindA  had  any  interest  therein  \  that  the  defendants  sold  the 
mods  for  the  nuns  of  mnttey  m  the  declaiTation,  roentioned ;  and  that  afWr  sncb  employment,  O. 
became  indebted  to  the  defeikdants  for  work  and  labour,  &c.,  which  debt  was  alleged  by  way  of 
set-off:  Bad,  on  detaarrer,  that  the  pleawas  ba4  as  there  was  nothing  to  shew  thist  the  partner 
appeared  as  the  sole  owner  with  the  consent  or  by  the  default  of  the  other  partners ;  it  was 
therefore  only  an  attempt  to  set  off  a  debt  due  from  one  partner  agunst  a  debt  due  to  all. 

P  P  F  2 


V. 

Ill 
and  Another. 
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1846.       belonging  to  the  said  plaintifib  as  such  copartners  as  afore- 
Gordon      ^^^>  which  they  the  said  defendants   then   assented  and 
•ndOtheri     agreed  to  do.     That  at  the  time  when  the  said  Gordon 
£ixu       applied  to  and  requested  the  defendants  to  sell  and  dispose 
of  the  said  property,  and  also  at  the  time  of  their  selling  and 
disposing  thereof^  and  at  the  times  when  the  debts  and 
moneys  hereinafter  mentioned  to  have  been  due  from  the  said 
Gordon  to  the  said  defendants,  became  and  were  doe,  and 
were  incurred  as  hereinafter  mentioned,  they  the  defendants, 
belieyed  that  the  said  Gordon  was  the  sole  and  exclusive 
owner  of  the  said  property,  and  had  full  power,  and  lawful 
and  absolute  authority,  to  sell  and  dispose  of  the  same,  and 
receive  the  proceeds  thereof,  as  and  for  his  own  property, 
and  for  his  own  sole  use,  benefit,  and  advantage,  they,  the 
defendants,  then  having,  and  they  in  fact  say  that  they  then 
had,  no  notice  or  knowledge  whatsoever  that  the  said  other 
plaintiffs,  or  any  other  person  whatever,  had  any  right,  title, 
estate,  or  interest  whatever  in  the  said  property,  or  any  part 
thereof.      And,   further,   that    they   the    said   defendants 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  sold  and 
disposed  of  the  said  property  for  certain  sums  of  money, 
being  the  same  identical  moneys  in  the  declaration  above 
mentioned ;  and  for  which  this  action  is  brought ;  and  that 
after  the  said  Gordon  had  so  retained  and  employed  the 
defendants  as  aforesaid,  and  before  the  said  defendants  or 
either  of  them  had  any  notice  that  the  said  Gordon  was  not 
the  sole  and  exclusive  owner  of  the  said  property,  or  of  the 
proceeds  thereof,  or  any  part  thereof,  and  before  and  at  the 
commencement  of  this  action,  to  wit,  on,  &c.,   the  said 
Gordon  became  and  was,  and  ever  since  has  been,  and  still 
is  indebted  to  the  defendants  in  a  large  sum  of  money,  to 
wit,  the  sum  of  5000L  for  work  and  labour  of  the  defendants 
before  then  done  and  performed  by  the  said  defendants  for 
the  said  Gordon  at  his  request,  and  for  money  lent  by  die 
defendants  to  the  said  Gordon  at  his  like  request,  and  br 
money  paid  by  the  defendants  for  the  use  of  the  said  Gordon 
at  his  like  request,  and  for  money  found  to  be  doe  to  the 
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defendants  from  the  said  Gordon  on  an  account  then  stated 
between  them,  which  sum  of  money,  so  due  to  the  defendants 
from  the  said  Gordon  as  aforesaid,  exceeds  the  said  moneys 
in  the  declaration  mentioned,  except  as  aforesaid,  and  out 
of  which  said  sum  the  defendants  are  ready  and  willing,  and 
hereby  offer  to  set  off  and  allow  the  full  amount  of  the  said 
moneys  in  the  declaration  mentioned,  except  as  aforesaid. — 
Verifioation. 

Replication,  that  at  the  time  of  the  selling  and  disposing 
of  the  said  property  in  the  said  third  plea  mentioned,  as 
therein  alleged,  the  defendants  had  knowledge  that  the  said 
Gordon  was  not  the  sole  and  exclusive  owner  of  the  said 
property,  in  manner  and  form  as  in  the  said  third  plea 
alleged. 

To  this  replication,  the  defendants  demurred  generally. 
The  points  stated  for  argument  were,  that  the  replication 
contained  no  answer  to  the  plea,  for  that  the  defendants 
were  entitled  to  set  off  against  the  plaintifis*  demand  the 
debt  due  to  them  from  Gordon,  provided  they  had  no 
notice  that  he  was  not  the  sole  owner  of  the  property  men- 
tioned in  the  plea,  either  at  the  time  when  they  were 
retained  to  sell  it,  or  at  the  time  when  their  set  off  against 
him  accrued,  (all  which  the  replication  admitted),  and  that 
their  right  of  set-off  could  not  be  affected  by  their  subse- 
quently^ before  the  actual  sale  of  the  property,  discovering 
that  Gordon  was  not  the  sole  owner,  which  was  all  the 
replication  alleged. 

Joinder  in  demurrer. 


1846. 


GOBDON 

and  Oihers 

ElI.18 

and  Another. 


Byles^  Serjtj  (  fVUles  with  him)  for  the  defendants.  This 
case  had  already  been  before  the  Court  in  Trinity  Term, 
1844  {a)y  when  the  Court  awarded  a  repleader.  The 
validity  of  the  third  plea  was  now  the  question.  The  plea 
was  founded  on  the  well  recognised  rule,  that  if  an  agent  is 
permitted  by  his  principal  to  deal  with  goods  as  his  own, 
when  the  principal  is  disclosed,  the  party  dealing  with  the 


(a)  Ante,  vol.  2,  p.  308 ;  S.  C.  8  Scott,  N.  R.  290 ;  7  M.  &  G.  607.  ^ 
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1846.  agent  has  a  right  to  be  placed  in  the  same  atuatioD,  vith 
Gordon  reference  to  the  principal,  that  he  was  in  with  reference  to 
and  Others  the  agent  This  rule  had  been  laid  down  and  acted  on  in 
Ellis  the  cases  of  Babane  v.  WiUiams  (a);  George  v.  Clagett{h)\ 
Stracey  and  Others  v.  Deey  (c) ;  and  Carr  y.  HmchjUff{i^ 
So  in  Sims  v.  Bond(e),  Lord  Denman  says»  ''  it  is  a  well 
established  rule  of  law,  that  where  a  contract,  not  under  seal, 
is  made  with  an  agent,  in  his  own  name,  for  an  undisclosed 
principal,  either  the  agent  or  the  principal  may  sue  upon 
it;  the  defendant  in  the  latter  case  being  entitled  to  be 
placed  in  the  same  situation,  at  the  time  of  the  disclosure  of 
the  real  principal,  as  if  the  agent  had  been  the  contracting 
partj."  The  defendants,  therefore,  had  a  right  to  set  off 
the  debt  due  to  them  irom  Gordon  against  the  plaintiflb' 
claim.  [JHndal,  C.  J. — The  plea  does  not  disclose  that  the 
other  partners  allowed  Gordon  to  appear  as  the  owner  of 
the  property].  The  plea  did  not  contain  an  express  allega- 
tion to  that  effect,  but  it  was  alleged  that  Gordon,  with  the 
privi^  and  concurrence  of  the  other  plaintifis,  applied  to 
and  requested  the  defendants  to  put  up  to  sale  and  dispose 
of  certain  property  belonging  to  the  plaintifls.  This  was  an 
allegation  equivalent  to  the  one  su^ested  by  the  Court 
As,  therefore,  the  other  partners  of  Gordon  did  not  appear 
to  the  defendants  to  be  interested  in  the  property,  the 
defendants  had  a  right  to  avail  themselves  of  their  set-off 
against  the  plaintiffs'  demand,  unless,  indeed,  the  defendants 
were  guilty  of  any  de&ult,  and  if  they  were,  that  ought 
properly  to  be  replied  [Cresswelly  J. — You  want  to  apfdy 
the  principle  of  Carr  v.  HinchKff,  and  George  v.  dageU, 
where  the  person  employed  to  sell  has  been  held  oat  as  the 
owner  by  the  person  entitled  to  the  property,  to  the  pvese&t 
case,  which  is  only  that  of  one  partner  employing  an  aoc- 
toneer  to  sell  the  partnership  goods].  Suppose  it  had  been 
stated  that  Gordon  had  emptoyed  the  defendsmts  to  seU,  as 

/-  («)  7  T.  It  360,  note  (a).  «/(d)  4  B.  &  C.  647  i  S.  C.  7  D. 

^  (6)  lb.  359.  &  R.  42. 

^  (c)  lb.  361,    note(c);    S.  C.      X(e)  5  B.&  Ad.3S9;  S.C.  8  N. 

2  £sp.  466.  &  M.  608. 
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the  0ole  and  true  owner  of  the  property.  [  CreuweUy  J.  1 84  6. 

— Hiat  would  not  have  been  suflScient,  unless  it  was  shewn  q^J[JJ^ 

to  have  been  done  with  the  consent  of  the  other  partners].  «»d  Othert 


ChamieUy  Serjt,  (£m7  with  him,)  appeared  for  the  plain- 
tifik,  but  was  not  called  upon  by  the  Court 

l^ENBAL,  C.  J. — Here  there  is  no  allegation  that  Gordon 
appeared  to  the  defendants  as  the  sole  owner  of  the  property 
either  with  the  consent  of  the  other  partners,  or  by  reason 
of  any  de&nlt  on  their  part  It  is,  therefore,  not  brought 
widiin  the  case  of  Stracey  and  Others  v.  Deey,  and  there  is 
nothing  to  take  it  out  of  the  general  rule  applicable  to  a 
set-off.  It  is  in  offset  only  a  set-off  of  a  debt  due  from 
Gordon  to  the  defendants  against  a  debt  due  from  them  to 
the  partnenBhip  firm,  which  is  not  allowable.  Judgment 
on  this  plea  must  accordingly  be  given  for  the  plaintifis. 

CoLTMAN,  J.,  Crbsbwell,  J.,  and  Eblb,  J.,  concurred. 

Judgment  for  the  Raintiffi. 


0. 

Ellis 
and  Another. 


Jefferibs  r.  Yablonskl  .^    ^  ^. 

JoYLESf  Serjt,  shewed  cause  against  a  rule  obtained  by  The  signatofe 
DiwUngy  Serjt.^  to  set  aside  the  issue  and  notice  of  trial  in  ^^{^/^l^ 
this  case  for  irregularity.  It  was  an  action  of  debt  for  boards  "^^l!^"^'  ^ 
maintenance,  education,    clothes,  and    other   necessaries  making  up 
supplied  to  the  defendant's  child,  and  also  for  money  due      The^lme 
on  an  account  stated.     Pleas ;  first,  nunquam  indebitatus :  ^^  ^[^  qL 
second,  a  set-off.     The  pleas,  requiring  the  signature  of  a  ^^^^  the  day 
Serjeant,  were  duly  signed.   An  order  for  a  writ  of  trial  was  bat  should 

state  the  teste 
of  the  writ. 

The  Court  will  not,  however,  on  account  of  that  omission,  set  aside  the  issue,  but  will  direct  it 

to  be  amended,  at  the  cost  of  the  plaintiff. 
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1846.       afterwards  obtained,  and  the  issae  made  up.  The  plewliRp 
^^J^^]J~^^    were  regulariy  copied,  bat  the  signature  of  the  seijeant  to 
9-  the  pleas  was  omitted.     The  issue  then  proceeded:  **and» 

forasmuch  as  the  sum  sought  in  this  suit  and  indoned  oa 
the  said  writ  of  summons  does  not  exceed  20Ly  hereopooy 
on  the  day  of  ,  1846,  pursuant  to  the  statute 

in  that  case  made  and  provided,  the  sheriff  is  eomtnanded 
that  he  summon  twelve,  &c.,  who  neither,  &c.,  who  dull 
be  sworn  truly  to  try  the  issue  above  joined  between  the 
parties  aforesaid,  and  that  he  proceed  to  try  such  issue 
accordingly;  and,  when  the  same  shall  have  been  triedt 
that  he  make  known  to  the  Court  here  what  shali  hove 
been  done,  by  virtue  of  the  writ  of  our  Lady  the  Queen  to 
him  in  that  behalf  directed,  with  the  Sliding  of  the  jury 
thereon  indorsed,  on  the  day  of  ,  &a' 

To  the  issue  in  this  form  three  objections  were  taken:  firat, 
that  the  seijeant's  signature  was  omitted  In  ccpying  the 
pleas ;  secondly,  that  the  date  of  the  teste  of  the  writ 
omitted ;  and  thirdly,  that  the  date  of  the  return  was 
omitted.  With  respect  to  the  first  objection,  there  was  no 
authority  for  requiring  the  plaintiff,  in  making  up  the  isBue, 
to  copy  in  the  name  of  the  counsel  who  had  signed  the 
pleas.  The  object  of  the  signature  was  to  give  that  aanetion 
to  the  pleas ;  and,  having  fulfilled  that  purpose,  there  was 
no  necessity  for  introducing  it  on  the  record.  A  rule  of 
Court  of  Easter  Term  of  18  Car.  2,  K.  &  was  made,  by 
which  the  clerk  of  the  papers  was  required  to  write  the 
name  of  the  counsel  by  whom  the  pleas  were  signed,  but 
that  rule  had  never  been  adopted  in  the  practice  of  die 
Common  Pleas,  and  the  rules  of  Hilary  Term,  4  Wm.  4^ 
did  not  require  it.  Next  with  respect  to  the  omisoon  of 
the  teste  of  the  writ.  If  that  was  an  objection,  the  jHtoper 
mode  of  taking  advantage  of  it  was  by  application  to  die 
other  side  to  amend,  or  by  a  summons  at  Chambers  for 
that  purpose,  and  not  by  coming  to  the  Court,  tbos  un- 
necessarily incurring  costs.  That  this  vras  the  proper  couise 
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appeared  from  the  caaes  oilhen  ▼.  Pleom  (a)^  and  Hart  ▼.       1846. 
DMy{b),    la  the  lalteff  caae,  on  a  similar  application  to     j^^^^^[j^ 
the  present,  the  Court  of  Exchequer  directed  that  an    _    «• 

,..1111  1  1  .  1       Yablombw. 

appiicatioii  should  be  made  to  the  of^xisite  party  to  amend, 
and,  in  the  former,  it  was  held  that  a  wrong  statement  of 
the  date  of  the  writ  of  summons  in  the  issue  was  not  a 
groond  for  setting  the  issue  aside,  but  was  a  matter  to  be 
disposed  of  by  sqmmons  at  Chambers.  Then  with  respect 
to  die  third  objeotion^  the  jJaintiff  could  not  know  at  the 
time  he  obtained  the  order  for  the  writ  of  trial  when  it 
would  be  returnable,  and  therefore  could  not  fill  up  the 
blank  in  the  form  given  by  the  rule. 

DawHnffy  Sej^t.,  In  support  of  the  rule.  The  issue  was. 
intended  to  be  a  complete  transcript  of  the  pleadiijgs  in 
the  cause.  The  pleas,  however,  were  not  perfect  without 
the  signature  of  counsel,  and,  therefore,  unless  there  was  a 
tnuscript  of  the  counsel's  name,  there  was  not  a  complete 
traiiscript  of  the  pleadingia.  The  practice  required  that 
this  should  be  done,  for  it  was  laid  dovm  in  Chit.  Archb. 
p.  200,  7th  ed.,  **  that  the  declaration  and  pleadings  must 
be  coneetly  copied  in  the  issue,  each  forming  a  separate 
par^raph;  and,  under  the  special  pleas,  &c.,  the  names  of 
the  counsel  by  whom  they  are  signed  should  be  inserted." 
On  examination  of  the  records,  it  would  be  found  that  the 
names  of  the  counsel  were  regularly  introduced*  It  was 
but  reasonable  that  the  names  of  counsel  should  be  intro- 
duced, as  without  them  the  plaintiff  would  be  entitled  to 
treat  the  plea  as  a  nullity,  and  sign  judgment  as  for  want 
of  a  piear  [Cnsawdli  J.-'^If  a  plea  were  delivered  without 
the  signature  of  counsel  when  required,  and  the  plaintiff, 
instead  of  signing  judgment,  replied,  would  he  be  at  liberty 
afterwards  to  object  to  the  plea,  oa  the  ground  that  the 
signature  had  been  omitted.]  Perhaps  not;  but  that  by 
no  means  shewed  that  when  the  defendant's  plea  was  signed 

•(a)  5  DowL  594.  y^  {h)  2  Dowl.  257. 
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1846.        bj  counsel,  and  the  plaintiff  made  up  the  issue,  that  he 
^J^JI^^^^    was  not  boand  to  copy  the  name  of  the  counsel  when  he 
V-  copied  the  pleadings.     Then  as  to  die  omission  of  the  teste 

of  the  writ  of  trial,  the  case  of  Peel  t.  fFard{a)  was  a  dear 
authority  to  shew  that  the  form  of  issue  given  by  the  rules 
of  Hilary  Term,  4  Wm.  4,  must  be  stricdy  ponnied.  In 
that  form,  a  blank  was  left  for  the  teste  of  the  wrk»  and  a 
direction  given  that  the  teste  should  be  introduced.  Here, 
no  teste  having  been  introduced,  the  issue  was  defective. 
There  was  no  express  authority  decidnig  that  the  onua- 
sion  amounted  to  an  irregularity,  for  which  the  issoe  most 
be  set  aside ;  but  in  Dermett  ▼.  Hardg  (6),  PaUemm^  J., 
said,  **  I  am  rather  inclined  to  think  that  the  order  fiir  the 
writ  of  trial  ought  first  to  be  obtained,  and  if  it  be,  the 
dates  could  then  be  inserted;  and,  looking  at  the  ferm 
given  by  the  rude,  it  seems  to  me  that  that  ought  to  be 
done.  At  the  same  time,  it  is  not  necessaiy  to  decide  the 
point  now,  as  the  plaintiff  being  obliged  to  amend  the  other 
defect,  he  can  amend  this  also."  This  case  was  a  strong 
intimation  of  the  learned  Judge's  opinion  as  to  what  ought 
to  be  done  by  the  plaintiff  under  such  circuntttances,  and 
on  principle  it  would  seem  that  the  defect  diould  be 
regarded  as  an  in^^ularity.  Then  «3  to  the  mode  of  pio- 
ceeding  adopted  by  the  defendant  in  oomii^  to  the  Court 
instead  <^  applying  at  Chambers,  the  case  of  DameU  t. 
Hardy  was  an  authority  to  shew  that  the  defendant  noight 
come  to  the  Court  to  have  the  issue  amended  at  the  costs 
of  the  plaintiff,  without  applying  at  Ohiambers.  Xyoett  v. 
Tenant  (e)  was  to  the  same  efiect  [CreuweU^  J. — ^In  the 
case  of  WeOU  v.  BcM  (d),  the  Court  allowed  the  issue  to  be 
amended  on  payment  of  costs,  by  inserting  the  date  of  the 
teste  and  the  return  on  the  writ  of  trial,  blanks  for  them 
having  been  left  in  the  writ]    That  was  an  aothotri^  to 

/(cO  5  DowL  169;  S.  C.  1  M.  mm.dio.  5  Scott,  479;  6  Dowl. 

&  W.  743.  436. 

y^b)  Ante,  vol.  2,  p.  488.  ^  (d)  S  Dowl.  589 ;  S.  C.  I  Scot^ 

(c)  4  Bing.  N.  G.  168  i  S.  C.  X.  R.  173;  I  M.St  0.  S06. 
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shewthatmsuGhacasethepUntiffouglttUmselftocoiiie    ^  1846.  ^ 
to  the  Court  and  apply  for  aa  amendmeDt  at  his  own  oo6t&     jirrEWBs 
Lastly,  vf  ith  regBird  to  the  omission  of  the  date  of  the  return,  ^' 

the  same  authoritiea  and  aiguments  tended  to  shew  that  the 
defect  amounted  to  an  irregularity  and  that  the  fdaintiff 
was  right  in  the  course  he  had  pursued^  in  order  to  take 
advantage  of  it 

Tjkdai,,  C.  J. — ^The  first  objection  to  this  issue  is,  that 
the  name  of  the  serjeant  signing  the  pleas  has  not  been 
inserted^  but  this  does  not  appear  to  me  to  be  a  valid 
ot]gection»  If  we  look  at  the  form  of  the  issue  as  prescribed 
by  the  rule  of  Hilary  Term,  4  Wm,  4^  it  wiU  be  seen  that 
the  directions  are,  *'copy  the  declaration  firom  these  wcnxls 
to  the  end,  and  the  plea  and  subsequent  pleadings  to  the 
joinder  of  issue."  So  that  the  directions  are  entirely  silent 
about  inserting  the  name  of  the  counsel  signing  the  pleas ; 
and,  as  it  is  clear  that  the  rule  of  Easter  Term,  18  Car.  2, 
required  the  name  of  the  counsel  so  signing  to  be  put  on 
the  record,  it  is  but  fair  to  say,  that  the  absence  of  any 
requisition  of  that  sort  in  the  rule  of  Hilary  Term,  4  Wm.  4, 
justifies  us  in  saying  that  the  want  of  such  name  cannot  be 
made  a  good  ground  of  objection.  It  is  moreover,  obTious, 
that  all  the  advantage  of  the  rule  has  been  obtained  by  the 
signature  having  been  put  to  the  pleas  when  delivered. 
With  rq;ard  to  the  second  objection,  I  cannot  but  say,  that 
upcm  lodciog  to  the  form  of  issue  to  be  tried  by  the  sheriff, 
as  given  by  the  rule  of  Court,  it  does  seem  that  the  teste 
of  the  writ  of  trial  is  required  to  be  given ;  for  thougih  it  is 
silent  as  to  the  blank  with  regard  to  the  return,  it  contains 
in  the  blank  given  for  the  teste  the  words  *'  teste  of  writ  of 
triaL"  I  do  not,  however,  think  that  the  last  objection, 
namely,  that  the  return  of  the  writ  is  in  blank,  is  a  valid 
one,  for  it  may  be  impossible,  at  the  time  the  issue  is 
delivered,  for  the  plaintiff  to  know  when  the  writ  of  trial 
will  be  returnable.  The  question  then  is,  how  is  this  rule 
to  be  disposed  of?    It  i^pears  to  me  that  the  defendant 
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1846.  had  do  right  to  come  here  aod  ask  for  the  imae  te  be  set 
JfiFFsaus  *Bid®9  ^t  that  his  proper  course  was  to  cail  apon  the 
Tailovib  plaintiff  to  amend  the  issoe  at  hk  ejpense,  and  not  to  seek 
to  burthen  him  with  ttonecessarj  costs.  On  the  whok^  it 
seems  to  me  that  it  will  be  just  that  the  present  rule  should 
be  discharged  withont  costs,  the  plaintiff  amending  the 
issue  by  inserting  the  teste  of  the  writ  of  trial,  and  paying 
the  costs  of  sndi  amendment 

CoLTMAN,  J. — ^With  respect  to  the  first  objection,  the 
defendant  has  no  right  to  require  the  signature  of  the 
counsel  to  be  put  on  the  roll.  As  to  the  second  objection, 
it  appears  that  the  teste  of  the  writ  of  trial  is  required  lo 
be  inserted  in  the  issue,  and  I  think  there  can  be  do  dif5- 
cultj  in  inserting  it;  for,  altlmogfa  the  writ  of  triiA  dam 
not,  in  practice,  issue  until  a  few  days  hefore  the  trial  takes 
place,  still  the  plaintiff  must  he  aware  when  it  is  to  be  sued 
out,  and  may,  therefore,  well  state  it  in  the  isaoe.  I  am, 
therefore,  for  the  reasons  alteady  given,  disposed  to  dmik 
that  it  ought  to  be  inserted :  it  has,  however,  nofer  heiioe 
been  so  decided.  The  case  from  which  the  cqpiniim  of 
my  Brother  PaUeton  has  been  read,  was  not  an  ezpresi 
decision  upon  this  point ;  and,  therefore,  there  is  no 
authcNrity  for  throwing  the  costs  of  this  application  upon 
the  plaintiff.  The  defendant  might  have  letonied  the 
issue ;  but,  instead  of  doing  so,  he  aUows  Anther  coals  to 
be  incurred,  and  does  not  apply  to  a  Judge  at  Chamben  ID 
have  th!e  issue  amended,  as  be  ought  to  have  done.  I 
therefore  think  that  justice  will  best  be  done  by  diBdwysg 
this  rule,  upon  the  terms  mentioned  by  my  LorL 

Cresswbll,  J.-^I  am  of  the  same  opinion*  I  ahookl  he 
disposed  to  treat  this  issue  rather  as  a  defoctive  iaane,  tfasn 
as  an  irregnlar  issue. 

Erle,  J.— The  rule  of  Court  says,  that  the  issues  '*AtU 
he  in  the  several  forms  in  the  schedule  hereunto  aanfgid> 
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or  to  the  Uke  effect,  mutatis  nmiandts;  provided  that,  in        1646. 
case  of  nan  compliance,  the  Court  or  a  Judge  may  give     jb^^biiiies 
leave  to  amend."  The  rule,  therefore,  seems  to  contemplate    „     ^ 

^  YABLONtU. 

a  remedy  for  any  non  compliance  with  the  form,  by  allowing 
an  amendment  to  be  made ;  and  the  proper  course  woold 
have  been,  in  this  case^  to  apply  to  have  the  issue  amended. 

Rule  discharged  accordingly. 


HaRRTB  t;.    BOBINSON.  %^C     -2  0$.    00^ 

JiTLES^  Seijty  shewed  cause  against  a  rule  obtained  by  since  the 
C.  Jomsj  Seijt,  icx  setting  aside  an  appearance  entered  by  ^  39  ',.  n 
the  plaintiff  for  the  defendant  to  a  writ  of  summons^  accord-  ^^  ^^^l  ^ 

twe^n  the 

ing  to  the  statute.  The  writ  was  served  on  Monday,  the  6th  Thunday 
of  April,  and  the  appearance  entered  on  the  16th.    Easter  Wednesday 
Sunday  was  on  the  12th.    The  objection  was,  that  the  days  S^^^'^^J^ 
between  the  Thursday  before  and  the  Wednesday  next  after  reckoned  in 

T«  «       ■«       1     ^  calculatinflT 

Easter  Sunday  had  not  been  omitted  from  the  calculation,  the  time  £r 

The  terms  of  the  rule  of  Easter  Term,  2  Wm.  4,  were,  JJ^T^'S 

**  that  the  days  between  the  Thursday  next  befi»e,  and  the  JJjJJJ^^""*" 

Wednesday  next  after,  Easter  day,  shall  not  be  reckoned  the  Reg.  Gen. 

or  included  in  any  rules  or  notices,  or  other  proceedings, 

except  notices  of  trial  and  notices  of  inquiry  in  any  of  the 

Courts  of  law  at  Westminster."    Since  the  proraulgatioa  of 

that  nde,  however,  the  2  Wm.  4,  c  39,  &  11,  had  passed, 

and  by  that  it  was  provided,  **  that  if  any  writ  of  summons, 

capias,  or  detainer,  issued  by  authority  of  this  act,  shall  be 

served  or  executed  on  any  day,  whether  in  Term  or  Vacation, 

aU  necessary  proceedings  to  judgment  and  execution  may, 

except  as  hereinafter  provided,  be  had  thereon,  without 

delay,  at  the  expiration  of  eight  days  ft'om  the  service  or 

execution  thereof  on  whatever  day  the  last  of  such  eight 

days  may  happen  to  fidl,  whether  in  Term  or  Vacation : 

provided  always,  that  if  the  last  of  such  eight  days  shall  in 

may  cose  happen  to  &U  on  a  Sunday,  Christmas  Day«  or 
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1M6.       any  day  appointed  for  pnblic  fiist  or  thankflgivingy  in  either 
R^MM      ^^  ^"^^  cases  the  foHowing  day  shall  be  considered  as  the 
*•  last  of  such  eight  days ;  and  if  the  last  of  such  d^t  di^ 

shall  happen  to  &11  on  any  day  betweea  the  Thnndaj 
before  and  the  Wednesday  after  Easter  day,  then  in  efeiy 
such  case  the  Wednesday  after  E^ter  day  shall  be  con* 
sidered  as  the  last  of  such  eight  days.**  The  days  in  ques- 
tion, therefore,  were  ta  be  reckoned  in  sndi  oases  as  the 
present,  and,  consequently,  the  appearance  fiir  the  defendant 
had  not  been  entered  too  soon*  The  statute  must  be  con- 
sidered as  repealing  the  rule  of  Court. 

C.  JnuB,  Seijt,  in  support  of  A»  rale,  conlMded,  that 
the  pnmsions  of  the  statute  were  consistent  with  the 
continuance  of  the  rule  of  Court  in  force.  In  Hanimm  t, 
T^{a)^  which  was  decided  in  Easier  Term,  1  Vict,  a 
replication  was  delivered  on  Wednesdirf  the  11th  of  April, 
Easter  Sunday  falling  on  the  15th :  the  defendant  delivered 
a  demurrer  on  Wednesday  the  18thy  and  the  Court  held 
that  It  was  in  due  time  under  the  rule  of  Easier  Tena, 
2  Wm«  4.  That  was  an  audiority  to  shew  that  the  statate 
had  not  abrogated  the  rule.  [ErU^  J. — ^The  statute  appGa 
only  to  the  case  of  appearanoes*] 

Tdtbal,  C.  J. — On  the  principle  that  Jegee  patiertaret 
priarei  contrarian  abrogant,  I  think  that  this  lypearaDoe 
nnist  be  conmdejned  as  not  entered  loo  soon^&sr  thia statate 
most  be  held  to  have  abrogated  tjie  rule  upon  this  subject 
The  case  of  Harrison  v.  Taii  was  one  to  which  the  statute 
did  not  extend*    The  present  rule  most  be  disehaiged,  with 

Rule  dischaiged,  with  costi. 

» 

(o)  4  Bing.  N. C.  443$  8.  G»  6  tktitt,  sadf  6  DowL€l1.- 
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LiTABD  aiul  Another  v.  Butcher  iiiid  Others. 

JtLlNOLAKEy  Seijt.,  m'oved  for  a  rule  nisi  to  arrest  the 
jodgment  or  stay  the  proceedings  in  this  cause,  on  the 
gronod  that  the  form  of  issue  given  by  the  8  &  9  Vict 
c  lOO,  &  19(a),  had  not  been  adopted.  A  feigned  issue 
had  been  directed  under  the  I  &  2  Wm.  4,  c.  58,  (the 
Interpleader  Act),  ft^  tibe  purpose  of  ascertaining  who  was 


(a)  The  following  are  tbe  sec* 
tions  of  the  S  &  9  Vict.  e.  109, 
referred  to. 

Sect.  16.  "And  be  it  enacted, 
that  all  controato  or  agpaeneats^ 
whether  by  parol  or  in  writing, 
by  way  of  gaming  or  wagering, 
shall  be  null  and  void ;  and  that 
no  suit  diall  be  brought  or  audn» 
tatned  in  any  Court  of  law  or 
equity  for  recovering  any  sum  of 
money  or  valuable  thing  alleged 
to  be  won  upon  any  wager,  or 
wbidi  shall  have  been  deposited 
in  the  hands  of  any  person  to 
abide  the  event  on  which  any 
wager  shall  have  been  made: 
provided  always,  that  this  enact- 
ment shall  not  be  deemed  to  apply 
to  any  subscription  or  contribu* 
tion,  or  agreement  to  subscribe 
or  contribute,  for  or  toward  any 
platef  prize,  or  sum  of  money  to 
be  awarded  to  the  winner  or  win* 
ners  of  any  lawful  game,  sport, 
pastime,  or  exercise.*' 

Sect.  19.  *' '  And  whereas 
nuuay  important  questions  are 
now    tried    in     the    form    of 


feigned  iasues)  fa^  ttating  that  a 
wager  was  made  between  two 
parties  interested  in  respectively 
maintaining  the  affirmative  and 
ti^  negatiTe  of  certain  propo* 
sitions ;  but  such  qnestions  may 
be  as  satisfactorily  tried  with" 
out  such  form ;'  be  it  therefore 
enacted,  that  in  ev«ry  case  where 
any  Court  of  law  or  equity  may 
desire  to  have  any  question  of 
fact  decided  by  a  jury  it  shall  be 
lawful  for  such  Court  to  direct  a 
writ  of  summons  to  be  sued  out, 
by  such  person  or  persons  as  such 
Court  shall  think  ought  to  be 
plaintiff  or  plaintiffs,  against  such 
person  or  persons  as  such  Court 
shall  think  ought  to  be  defendant 
or  defendants  tbereia,  in  the  form 
set  forth  in  the  second  schedule 
to  this  act  annexed,  with  such 
alterations  or  additions  as  sni^ 
Court  may  think  proper;  and 
thereupon  all  tbe  proceedings 
shall  go  on  and  be  brought  to  a 
dose  in  the  same  manner  as  is 
now   practised    in    proceedinfs 


1846. 

Where  a 
feiffned  issue 
u  directed 
under  tbe 
Interpleader 
Act,to  try  the 
property  in 
certain  goods, 
it  may  still  be 
framed  in  the 
form  of  a  pre- 
tended wtger, 
notwith- 
standing the 
provisions  of 
theS&QVict.  ^-^ 
c.  109,  SB.  18 
and  19,  al- 
though  a  new 
form  of  issue 
is  given  by 
the  schedule 
to  the  latter 
section. 


under  a  feigned  issue." 
(The  form  referred  to  in  Schedule  2  of  the  act) 
'*  In  the  Court  of  Queen's  Bench  (Common  Pleas  or  Exchequer) 
*'  {fiT  m  day  nifmor  (Umrt  om  ike  cue  may  be). 
**  Middlesex  to  wit,  {or  tuck  other  contUy  as  may  be  directed,) 
"  Whereas  A.  B.  affirms,  and  C.  D.  denies  (here  etatefuUy  the  fad 
er  facte  t»  tsftie),  and  the  Lord  Chancellor  {or  aueh  other  Court,  S^e.)  is 
desirous  of  ascertaining  the  truth  by  the  verdict  of  a  jury,  and  both 
parties  pray  that  the  same  may  be  inquired  of  by  the  country.    Now 
let  a  jury/' &c. 
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1846.       entitled  to  the  property  in  certain  Caen  stone,  which  was  in 
^y^'^'^    the  hands  of  a  third  party.     The  issue  was  ftamed  in  the 


ordinary  form  of  a  pretended  wager,  instead  of  the  ibfin 
(pven  in  the  second  schedule  to  the  above  act     It  was  tried 
before  Mavle^  J.,  at  the  London  sittings  during  the  present 
Term,  and  a  verdict  found  in  favour  of  the  jplaintifi,  with 
one  diiDtng  damages.     It  would  be  seen  by  the  8  &  9  Vict, 
c.  109,  8.  18,  that  an  wagers  were  positively  prohibited, 
and  by  sect  19,  a  new  form  of  feigned  issue  was  provided. 
[CVesCTwff,  J. — Of  what  advantage  wilt  it  be  to  anest  the 
judgment.    Suppose  the  contract  for  VOL  to  be  Yoid,  that  is 
of  no  consequence^  as  no  one  is  going  to  enforce  it.    The 
iflBue  is  merely  to  try  a  pretended  wager.     Suppose  it  is 
fold,  dien  die  Judge  has  only  taken  the  opinion  of  the  jmj 
as  to  the  property  of  the  goods.     No  writ  of  error  will  lie 
to  a  judgment  on  proceedings  on  an  issue  under  the  Inter- 
pleader Act   That  was  decided  in  the  Exchequer  Chamber 
in  the  case  oi  King  v.  Simmonds  and  Others  {a)  ^     Besides, 
the  parties  have  consented  to  this  mode  of  proceeding.] 
But  rtie  provisions  of  the  8  &  9  Vict.  c.  109,  had  rendered 
this  form  of  issue  illegal,  and  provided  a  difierent  one. 
The  appGcation,  therefore,  perhaps  ought  to  be  to  stay 
proceedings  on  the  issue. 

Tijn>AL,  C.  J. — ^Tliis  is  no  real  wager,  and,  therefore, 
does  not  come  within  the  meaning  of  sect  18.  Then 
sect.  10  merely  provides,  that  **  it  shall  be  lawful  for  such 
Court  to  direct  a  writ  of  summons  to  be  sued  out,"  &c. 
The  section,  therefore,  is  merely  permissive,  and  does  not 
oblige  the  parties  to  adopt  the  form  given  in  the  second 
adiedide,  nor  does  it  deprive  the  Court  of  its  power  to 
direct  such  an  issue  to  be  tried  in  the  form  previously  in 
use.    I  thinl,  therefore,  there  ought  to  be  no  rule. 

CitfissWBLL,  J.,  CoLTHAV,  J.,  and  Erle,  J.,  concurred. 

Rule  refused. 

(«)  Judgakcnt  delivered  on  the  9Ui  of  May,  1845;  reported  in 
U  Law  #oar.  N.  S.  Q.  fi.  248. 
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Rock  v.  Adam  and  Another. 

A.INGLAKE,  Serjt.,  moved  for  leave  to  issue  a  distringas  The  Omrt 
for   the  purpose  of  compelling    an   appearance    by  theSSSifor 
defendant     The  affidavit  on  which  the  application  was  *»"•  P«T««« 
founded  stated  that  the  writ  of  summons  was  directed  to  wSX^"* 
the  defendant  at  his  place  of  business,  and  that  the  usual  ^biSf  ct^ 
caUs  and  appointments  had  been  made  on  and  with  a  clerk  J^fiedL 
there.     It  also  stated,  that  on  inquiries  being  made  of  the  ^SLtlt  tb 
clerk  where  the  defendant  resided,  he  stated  that  his  master  SS^K 
was  out  of  town,  and  that  his  return  to  London  was  un-  ^ttS^^^ 
certam,  but  that  he  had  been  in  town  at  a  time  which  was  j^'"^ 
antecedent  to  the  issuing  of  the  writ     It  was  also  sworn  the  defemUnt't 
that  three  different  places  had  been  mentioned  to  the  Sjl^lSd" 
deponent  as  those  of  his  occasiwaal  abode,  but  that  no  ^^J^*" 
tidings  of  him  could  be  obtained  at  any  of  them.     The  "^^ 
affidavit  then  stated  several  circumstances  to  induce  the 
deponent  to  believe  that  the  defendant  had  been  in  town, 
since  the  inquiries  concerning  him  had  been  made.     He 
cited  GriiidJey  v.  Thorn  (a),  where  the  Court  granted  a 
writ  of  distringas  to  compel  an  appearance,  although  the 
defendant's  residence  could  not  be  discovered,  the  usual 
calls  and  appointments  having  been  efiected  at  his  two  last 
kn6wn  places  of  abode,  and  on  an  agent  for  the  receipt  of 
his  rents,  and  who  stoted  that  he  was  in  communication 
with  his  principal.     In  Nugee  v.  Svmifard  (A),  where  an 
application  was  made  for  a  distringas  to  proceed  to  out- 
lawry, the  Court  said^  as  it  was  apparent  the  defendant 
was  in  the  country,  the  application  should  be  to  compel  an 
appearance,  and  not  to  proceed  to  outlawry ;  and  observed, 
that  «  although  the  defendant's  residence  may  be  unknown, 
yet  it  should  be  shewn  that  inquiries  have  been  made  in 
order  to  ascertain  it"  Here,  such  attempts  had  been  made, 
and,  therefore,  the  circumstances  came  within  the  principle 

/  (a)  5  Dowl.  544.  /{k)  9  Dowi  1038. 
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of  the  case  cited.  [CressweU,  J.— In  Grindley  v.  Tlwm  (a\ 
the  Court  treated  the  last  place  of  abode  as  the  defendant's 
continuing  place  of  abode.] 

TiMDAL,  C.  J.— I  think  the  aflBdavit  states  soflBdent  to 
entitle  the  plaintiff  to  a  distringas  for  the  purpose  of  pto- 
ceeding  to  outlawry,  but  not  for  a  distringas  to  compel  an 
appearance.  You  may,  if  you  think  proper,  take  a  dis- 
tringas for  the  purpose  of  proceeding  to  outlawry. 


/(fl)  6  Dowl.  544. 
{h)  The  rule  was 


Rule  acooniingly  (&). 

X^See   Ceal  v.  Cocklmr%,  7  ScoU. 
upT     N.  R.  413;  S.  C.  6  M.  &  G.  784. 


Jc.^^,0/5.^o^'       Dalrymplb  r.  Fraser  and  Another. 

Two  persons      mSyLES^  Seijt,  shewed  cause  against  a  rule  nisi  obtaine<I 

by  DowUngi  Serjt,  for  leave  to  sign  judgment  against  the 
defendant  Dawes,  on  a  warrant  of  attorney,  in  the  following 
form :  <*  To  T.  J.  C.  and  W.  H.  N.,  attomevs  of  her 
Majesty's  Court  of  Common  Pleas  at  Westminster. 
These  are  to  desire  and  authorize  you,  the  above-named, 
or  any  one  of  you,  or  any  other  attorney  of  the  Court  of 
Common  Pleas  at  Westminster  aforesaid,  to  appear  in  the 


executed  a 
warrant  of 
attorney,  bj 
which  thev 
authoriied 
certain  at- 
torneys to 
appear  "  for 
us  and  each 
of  us,*'  and 
to  receive  a 
declaration 

each  of  us  in  an  Same  Court  for  US  and  each  of  us,  Hugh  Fraser,  of,  &c, 
SS^^md  to^**"  and  Wm.  Dawes,  of,  &c.,  and  then  and  there  to  receive  a 

confess  the 
same  action, 
or  else  to 
suffer  judg- 
ment, &c.  to 


afamst 
latobe 


declaration  for  us  and  each  of  us,  in  an  action  of  debt  for 
the  sum  of  13021  for  money  borrowed,  at  the  suit  of  Elizabeth 
Dalrymple,  and  thereupon  to  confess  the  same  action,  or 
else  to  suffer  judgment  by  nil  dicit  or  otherwise,  to  pass 
against  us  in  the  same  action,  and  to  be  thereupon  forthwith 
entered  up  against  us  and  each  of  us  of  record  of  the  said 
Court,  for  the  said  sum  of  \ZOl     And  we,  the  said  Hugh 


pass 
us,**  an 
thereupon 
entered  up 
**  affainst  us 
and  each  of 
UB,'*  and  after 
the  said  judg- 
ment shall  M 

entered  up  as  aforesaid,  **  for  us  and  in  our  names,  and  as  our  act  and  deed,**  to  execute  ardi 
of  errors.    On  an  application  to  enter  up  Judgment  affainst  one  of  the  defendants,  the  Oowt 
held  the  warrant  joint,  and  not  joint  and  8e?eru,  and  mrefore  refused  a  rule  far  thit  pvpoK. 
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Fraser  and  Wm.  Dawes  do  hereby  further  authorize  and  1846. 
empower  you  the  said  attorneys,  or  any  one  of  you,  after  dalrvmple 
the  said  judgment  shall  be  entered  up  as  aforesaid,  for  us,  _  "- 
and  in  our  names,  and  as  our  act  and  deed,  to  sign,  seal,  and  Another. 
and  execute  a  good  and  sufiBcient  release  in  law  to  the 
said  Elizabeth  Dalrymple,  her  heirs,  executors,  and  ad- 
ministrators, of  all  and  all  manner  of  error  and  errors,  writ 
and  writs  of  error,  and  all  benefit  and  advantage  thereof 
and  all  impre8Bk>n&  of  error  and  errors,  defects  and  imper* 
fections  whatever  had,  made,  done,  suffered,  or  to  be  had, 
made,  cc»nmitted,  done  or  suffered  in,  about,  touching  or 
concerning  the  aforesaid  judgment,  or  in,  about,  touching 
or  concerning  any  writ,  warrant,  process,  declaration,  plea, 
entry,  or  other  proceeding  whatsoever,  of  or  any  way  con- 
cerning the  same."  An  application  had  been  made  at 
Chambers  before  Erie,  J.,  with  the  same  object,  it  being 
sworn  that  the  defendant  Fraser  had  been  transported  for 
forgery  to  Norfolk  Island  for  the  term  of  his  natural  life. 
His  Lordship  was  however  of  opinion,  that  the  warrant 
was  joint  only,  but  referred  the  parties  to  the  Court  In 
pursuance  of  this  intimation,  the  present  rule  nisi  was 
obtained.  The  question  for  the  opinion  of  the  Court  was, 
whether  the  warrant  was  joint,  or  several,  as  well  as  joint. 
It  was  submitted  that  it  was  joint  only.  If  the  words  of 
the  instrument  were  considered,  the  parties  must  clearly 
have  contemplated  one  action  only.  If  so,  then  they  must 
be  treated  as  having  intended  to  give  only  a  joint  authority. 
The  distinction  between  a  joint  and  several,  and  a  joint 
liability,  was  well  laid  down  in  the  late  case  of  Kinff  v. 
Hoare  (a).  Parkey  B.,  in  delivering  the  judgment  of  the 
Court  there  said,  **  the  distinction  between  the  case  of  a 
joint  contract  and  a  joint  and  several  contract  is  very  clear. 
It  is  ai^ed,  that  each  party  to  a  joint  contract  is  severally 
liable ;  and  so  he  is,  in  one  sense — that,  if  sued  severally, 
and  he  does  not  plead  in  abatement,  he  is  liable  to  pay  the 

^  (a)  Ante,  vol.  2,  p.  389;  S.  C.  13  M.  &  W.  606.  "^ 

0  0  0  2 
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1846.       entire  ddbt ;  but  he  is  not  severally  liable,  in  the  same  sense, 
©"lbymp       as  be  is  on  a  joint  and  several  bond,  vrtiich  instrniHeiit, 
V-  tbongh  on  one  parchment  or  paper,  in  efiect  comprises  the 

Old  Another,  joint  bond  of  all  and  several  bonds  of  each  of  the  oU^on, 
and  gives  diflEerent  remedies  to  die  obligee.'*  Bot  the 
warrant  of  atttomey  here  only  spoke  of  '< an  action  ^debt" 
There  was  nothing  to  shew  that  the  parties  contemplated 
any  more  than  one  action.  Then  (he  question  wm»  wbat 
was  the  meaning  of  **  an  action  of  debt,^  in  which,  jnd^ 
ment  is  to  pass  ^  against  os."  Id  Gee  v.  Lane  (n%  where 
a  similar  application  to  the  present  was  made,  the  words 
of  the  warrant  were  ''to  appear  for  us  John  Lane  and 
Wm.  Gee,  and  to  receive  a  dedaration  Ibr  us  in  an 
action  of  debt^"  and  there  Lord  EBenboramgh  said, 
^'  'an  action  to  be  bronght  gainst  ns,*  must  mean  a  jt^ 
action."  This  was  an  authority  directly  in  point.  With 
respect  to  the  words  •'and  eAch  of  us^**  they  did  not  neees- 
sariiy  give  a  power  to  sign  a  several  judgment,  as  they 
might  be  satisfied  by  a  separate  attorney  appearing  ibr  eadi 
of  the  defendants  in  a  joint  action.  He  also  cited  Rem  v. 
AJderion  (&),  in  which  it  was  held,  that  if  two  give  a  wananC 
of  attorney  to  confess  judgment  against  them,  and  one  dies» 
judgment  cannot  be  entered  up  against  the  other. 

* 

Dowlinffy  Serjt,  in  support  of  the  rule.  No  doubt,  if 
the  warrant  of  attorney  was  cleariy  joint  only,  a  sevend 
judgment  could  not  be  signed  in  pursuance  of  h.  Bat  the 
question  Was,  whether  the  present  warrant  must  not  be  con- 
strued both  as  joint  and  several;  the  words  ^nsA  eadi  of 
ns**  could  not  be  discarded  as  surplusage,  and  if  noi^'  ^ben  a 
reasonable  meaning  must  be  attributed  to  them.  -The  only 
reasonable  meaning  which  could  be  attributed  to  diem  was 
to  render  the  warrant  of  attcmiey  several  as  well  as  joint. 
The  construction  sought  to  be  pnt  upon  those  words  by  the 
other  side  was  unreasonable,  because  the  language  of  the 

/(a)  15  East,  592.  Ab)  7  Taunt.  453;  S.  C.  1  Moots,  145. 
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warrant  shewed  that  a  separate  declaration  and  a  separate        l^^O* 

judgment  were  contemplated.     If  in  order  to  satisfy  those    Dalrymplb 

words  **and  each  of  us,"  the  course  suggested  on  the  other       ykasbb, 

side  were  adopted^  the  effect  would  be  that  there  might  be    «^  Another. 

separate  appearances,  separate  declarations,  and  then  there 

muat  be  «  joint  judgment*    It  could  not  be  supposed  that 

the  {parties  upteoded:So  unreasonable  a  mode  of  proceeding. 

The  &ir  premmption  wa^  that  the  parties  intended  the 

warrant  to  be  sereral  as  well  as  joint    If  so,  then  were  the 

other  words  of  the  instrument  inconsistent  with  such  a 

construction?    They  were  not,  because  the  expression  ^*an 

action"  npigbt  well  mean  an  acti<Mi  against  each,  it  being 

only  necessaiy  to  construe  it  distributively.     By  adopting 

this  mode  of  construction,  all  the  words  of  the  instrument 

were  rendered  operative^  and  a  reasonable  meaning  given 

to  them ;  whereas  by  adopting  the  other,  some  of  the  words 

must  be  discarded,  and  inconyenient  consequences  would 

result     With  respect  to  the  case  of  Gee  v.  jMne,  it  was  not 

in  point,  because  the  language  of  the  warrant  there  rendered 

the  instrument  clearly  joint     The  same  obsenratioa  was 

ai^tcahle  to  the  case  of  Bow  v,  Alderson.     With  reject 

to  the  meaning  of  the  word  ^^each,"  it  clearly  implied 

severally,  and  had  so  been  construed  in  wills  as  in  the  case 

of  Kew  V.  Rouse  (a) ;  and  the  word  "  and"  might,  in  order  to 

effectuate  the  intention  of  the  parties,  be  construed  as  "or." 

Thus  in  i^wifi  d.  Huntiey  v.  Gregson  (6),  where  a  power  was 

given  to  appoint  real  estate  "  to  the  use  of  such  child  and 

children,"  an  exclusive  appointment  to  one  was  held  good. 

There  Ashurstf  J.,  said,  '*  it  appears  to  me  that  the  true 

construction  of  this  settlement  is,  that  the  &ther  should 

have  a  discretionary  power  to  f^point  'to  any  child  or 

children*"*    Whether,  therefore,  the  instrument  was  con-' 

strued  according  to  the  language  of  it  as  it  stood^  or  the 

word  **  and"  was  construed  *^  or,"  the  meaning  of  the  parties 

(a)  1  Vern.  353.  /     (b)  1  T.  R  432. 
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1846.       must  fairly  be  presumed  to  be  that  the  instrument  shoiild 
^;;;;];^   be  both  several  and  joint 

Fra8£&  — 

and  Another.  TiNDAL,  C.  J. — The  question  is,  what  is  the  predominant 
intention  of  the  parties  as  expressed  in  this  instrument? 
N0W5  in  the  beginning,  they  antborize  the  attorneys  to 
appear  in  the  Court  of  Common  Pleas  '*  for  us  and  eadi 
of  us,*'  and  then  and  there  to  receive  a  declaration  ''for  us 
and  each  of  us;"  and  if  it  stopped  there,  it  migiht  be 
doubtful  whether  a  joint  or  several  action  were  con- 
templated ;  but  then  it  goes  on  to  say,  *'  in  an  action  of 
debt,"  and  subsequently  proceeds,  and  "  thereupon  to  con- 
fess the  same  action,  or  else  to  suffer  judgment  by  nil  dicit, 
or  otherwise,  to  pass  against  us  in  the  same  action/*  Thst 
clearly  contemplated  only  one  action  and  one  judgment 
This  construction  is  confirmed  by  the  subsequent  dcose, 
which  provides,  **  after  the  said  judgment  shall  be  entered 
up  as  aforesaid,  for  us  and  in  our  names  to  execute  a  release 
of  errors,  touching  or  concerning  the  aforesaid  judgment** 
Looking  at  these  expressions,  it  appears  to  me  that  judg- 
ment was  intended,  and  that  judgment  should  be,  against 
both. 

Maule,  J. — I  am  of  the  same  opinion. 

Cresswell,  J. — I  think  the  language  of  the  warrant  of 
attorney  contemplates  a  joint,  and  excludes  a  several  judg- 
ment 

Erle,  J.,  concurred. 

Rule  discharged. 
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Brown  v.  Gill.  ^a  ^C/^.  <y// 

.CiRROR  on  a  judgment  of  the  Court  of  the  manor  of  On  a  return 
Taunton  Dean,  Somersetshire.     To  the  writ  of  false  judg-  fake  judgment 

ment  issued  in  this  case,  the  sheriff  made  a  return  under  ^^  the  pro- 
ceedings in  a 

the  seals  of  himself  and  Wm.  Kinglake,  the  steward,  and  Court  baron  to 
four  free  suitors  of  the  said  manor,  lawful  men  of  the  said  the  Court  was 
Court,  and  the  record  set  forth  in  the  schedule  to  the  writ  b^*^h^d**^* 

was  as  follows  : —  before  W.  K. 

Esq.,  steward 

"Taunton   Dean,    Somersetshire,    to   wit.     The    Court  of  the  said 
Baron  of  Robert  Mattock,  Esq.,  Lord  of  the  Manor  of  w.  u.  and 
Taunton  Dean,  in  the  City  of  Somerset,  held  on  the  8th  ^^^^-  ^^ 
daj  of  November,  a.  d.  1843,  at  the  Castle  Hall,  in  and  suitors  of  the 

.  .      .  ....  .      ^^  Court: 

for  the  said  Manor,  and  within  the  jurisdiction  of  the  said  Held,  that  it 

Court,  according  to  the  custom  of  the  said  Court  and  of  ^^^j  f^^  ^he 

the  said  Manor,  from  time  whereof  the  memory  of  man  ^*^^*°^j 

runneth  not  to  the  contrary,  there  used  and  approved  of  in  the  steward 

the  said  Court  and  Manor,  before  William  Kinglake,  Esq.,  steward  of  the 

the  steward  of  the  said  Court,  a  free  suitor  thereof,  and  ^^tht^iuihe 

William  Upham,  and  William  Hurdley  Mulford,  and  others,  "^^"^  "^^^ 

*  J  -^  '   correct  style 

free  suitors  of  the  said  Court.     Be  it  remembered  that  at  of  the  Court, 

this  Court  comes  here  James  Gill,  in  his  proper  person,  ^as  not  a 

and  now  here  in  the  same  Court  levies  his  plaint  against  p^^J^n 

John  Brown,  in  the  plea  of  395.  lid.  in  the  same  Court,  that  the 

....  steward  acted 

and  he  finds  pledges  for  prosecuting  his  said  plaint,  to  judicially  in 
wit,  John  Doe  and  Richard  Roe ;  and  now,  in  the  same  \r^^eja^ 
Court  here,  prays  process  of  the  same  Court  here,  to  be  *****  it  was 

'   r     J      r  '  ^      not  necessary 

made  to  him  thereon,  against  the  said  John  Brown,  in  to  state  the 
the  plea  of  the  said  plaint,  and  it  is  granted  to  him,*'  &c.  than  two  of 
It  then  proceeded  to  state  the  summons  and  appearance  *  ®  suitors. 
of  the  defendant,  and  various  subsequent  proceedings  in 
the  cause  continued  by  imparlance,  and  all  described  as 
taking  place  at  Courts  *^  Held  at  the  Castle  Hall  aforesaid, 
in  and  for  the  said  Manor,  and  within  the  jurisdiction  of 
the  said  Court,   oi>,  &c.,  before   William   Kinglake,  Esq., 
Steward  of  the  said  Court,  William  Upham,  and  William 
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Hurdlej  Mulfisrd,  and  othere,  free  suitors  of  the  same 
Court."  It  then  proceeded  to  state  the  award  of  jivy 
process  to  try  the  issues  joined  between  the  partieB  at  the 
ensuing  Court.  The  return  then  proceeded — ^^And  at 
which  said  Court,  held  at  the  place  aforesaid,  in  and  fiir 
the  Manor  aforesaid,  and  within  the  jurisdiction  of  the 
said  Court,  on  the  13th  day  of  October,  1844,  before  the 
said  William  Kinglake,  Esq.,  Steward  of  the  said  Court, 
and  William  Upham  and  George  Mathews,  free  suitors  of 
the  said  Court,  came,  as  well  the  said  James  Grill  as  the 
said  John  Brown,  by  their  attorneys  aforesaid/'  Then 
followed  the  statement  of  the  trial,  the  verdict  and  damages 
in  &Tour  of  the  plaintiff,  axid  concluded — **  And  hereupon 
the  said  James  Gill  prays  the  judgment  of  the  Court 
hereof;  and  upon  the  premises  aforesaid,  it  is  ooDsideied 
by  the  said  Court  here,  that  the  said  James  GiU  do 
recover  agsunst  the  said  John  Brown^  the  said  debt  of 
39s.  llcL,  and  his  damages,  costs,  and  charges  afiNreaaid, 
by  the  jurors  aforesaid,  in  form  aforesaid,  aasessed,  and  iJso 
lOL  for  his  costs  and  chaiges  by  him  about  his  suit  in  that 
behalf  expended,  by  the  Court  here  adjudged  of  increase 
to  the  said  James  Gill,  and  with  his  assent,  which  said 
debt,  damages,  and  costsii  amount  in  the  whole  to 
IIL  19«.  lid"    Errors  having  been  assigned, 

Kinglake  J  SerjU,  appeared  for  the  plaintiff  in  error.  The 
first  error  assigned  was,  that  in  the  proceedings  in  the 
Court  below,  it  appeared  that  they  took  place  before  Mr. 
Kinglake,  steward  of  the  Court,  he  not  necessarily  being  a 
free  suitor;  none  however  but  finee  suitors  and  the  steward 
of  the  manor  had  a  right  to  be  present.  No  doubly  at  the 
commencement  of  the  return,  it  appeared  that  Mn  King- 
lake  was  a  free  suitor,  and  therefore  would  have  a  right  to 
be  present,  but  he  was  not  subsequently  described  in  that 
character.  It  must  therefore  be  presumed,  that  he  had 
ceased  to  be  a  free  suitor.  In  the  character  of  steward  of 
the  Court,  he  would  hftve  no  right  to  be  present  and  act 
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judiciaUyy  as  it  appeared  he  had  acted  in  the  present  case ;       1846. 
fiw  the  law  would  not  recognise  a  person  acting  in  the  mere    ^"^^^^^^ 
ministerial  character  of  steward  of  the  Court  as  a  compe-         «• 
tent  officer  to  hold  the  Court     As  steward  he  would  hare 
no  right  whatever  to  join  in  the  exercise  of  the  judicial 
fhnctions  of  the  soitOTS.     The  case  was  different  from  that 
of  the  Lord's   Court,  in  which  he  alone  presided;   but 
which   Court    had  no   jurisdiction  in   plaints  for   debt. 
[Tmdal,  C.  J. — He  having  been  described  at  the  com* 
menoement  of  the  proceedings  as  a  free  suitor,  would  not 
his  interest  be  presumed  to  continue?]    That  would  not 
be  so  in  the  case  of  an  inferior  Court  like  the  present, 
where  no  presumption  could  be  raised  in  fitvour  of  the 
jurisdiction.     Each  step  in  the  proceedings  ought  to  dis- 
close sufficient  to  fibevr   that  the  cause  of  action   was 
within  the  jurisdiction  of  the  Court.     As  the  record  now 
stood,  it  appeared,  that  judgment  had  been  pronounced  by 
the  free  suitors  in  conjunction  with  a  person  who  had  no 
authority  to  join  in  that  judgment    The  case  then  came 
within  the  principle  of  Jimes  v.  Jones  (a),  where  it  was 
decided  that  a  declaration  on  the  judgment  of  a  county 
Court  alleging  it  to  have  been  held  before  the  **  sheriff  and 
the  suitors"  was  bad  on  special  demurrer.    There,  Lord 
Abinger  said,  ^'The  declaration  alleges  that  at  a  certain 
county  Court,  *  before  the  sheriff  and  suitors,'  the  plaintiff 
recovered,  &&      K  any  meaning  be  given  to  the  word 
'before'  it  implies  that  the  sheriff  sat  there  as  a  Judge, 
but  he  has  no  authority  to  concur  in  the  judgment     Sup- 
pose the  suitors  differed,  the  sheriff  might  have  given  it 
against  the  suitors.     That  be  could  not  do  by  law."    Lord 
Abinger  ^dso  observed  ((),  ^  Suppose  a  judgment  recovered 
before  the  (3ourt  of  Common  neas  were  pleaded  as  a 
judgment  recovered  'bef<M«  the  justices  of  our  lady  the 
Queen  of  the  Bench,  and  the  Lord  High  Chancellor,'  it 


X(a)  7  Dowl.  841 ;  S.  C.  5  M.  &  W.  523. 
•  (6)  5  M.  &  W.  527. 
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1846.        would  be  erroTy  and  the  latter  part  of  the  allegation  awld 
'"■^j^^JJ^    not  be  rejected  as  surplusage.'*    That  case  was  predaelj 
9'  analogous  to  the  present,  for  the  steward  filled  the  aame 

office  in  the  Court  Baron  that  the  sheriff  did  in  the  coontj 
Court.  In  Bro.  Abr.  tit. "  Court  Bartm^  pi.  11,  it  was  laid 
down^  '*  nola  per  Chohe^  J.,  that  in  Court  Baron,  county, 
or  hundred,  the  suitors  are  judges,  and  the  bailiff  and 
sheriff  are  only  ministers."  In  Hclroyd  v.  Breare  and 
Another  (a),  it  was  held,  that  an  action  for  trespass  would 
not  lie  against  the  steward  of  a  Court  Baron  where  his 
bailiff,  by  mistake,  took  the  goods  of  a  wrong  pemoo ;  and 
in  Thtnno  v.  Morris  (A),  it  was  held  that  the  sheriff  is  a 
constituent  part  of  the  county  Court,  and  acts  in  that 
character  in  issuing  process  of  execution,  and  is  not  liable 
for  the  wrongful  act  of  the  bailiff,  done  in  the  execution  of 
such  process.  The  case  of  TinsJey  v.  Nassau  (c)  was  to 
the  same  effect.  [^Tindal,  C.  J. — The  style  of  the  county 
Court  is  wholly  different  from  that  of  the  Court  Baitm. 
Cresswetty  J. — The  style  of  the  Court  in  4th  InstiL  268, 
is  the  same  as  in  the  present  case:  that  is  a  strong 
authority  against  you.  CoUman,  J. — In  Jones  v.  Janes^ 
Parke,  B.,  rested  his  judgment  on  the  ground  that  the 
style  of  the  county  Court  was  wholly  different  finom  the 
one  adopted  in  that  case.  £'rfe,  J. — Is  there  any  one 
instance  in  which  the  Court  Baron  is  not  described  as  in 
the  present  case  ?]  Another  objection  was,  that  it  appeared 
in  the  record  that  the  plaintiff  had  levied  his  plaint  for 
39^.  lid'.,  but  not  for  what  cause.  It  did  not  th^efbre 
appear  that  it  was  a  matter  within  the  jurisdiction  of  die 
Court  If  it  was  not,  the  subsequent  declaration  could  not 
give  jurisdiction.  [Tindal,  C.  J. — The  decUuration  states 
the  demand  tx>  be  a  debt,  and  removes  the  uncertainty  of 
the  process.  Cresswelly  J. — K  the  plaint  did  not  mention 
the  subject-matter  of  the  demand,  but  the  declaration  dia- 

^  (a)  2  B.  &  A.  473.  Ac)  M.  &  Mai.  52 ;  S.  C.  2  C. 

»/{b)  4   Dowl.  224  ;  S.  C.   2  C.       &  P.  582. 
M.  &  R.  298. 
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closed  a  cause  of  action  within  the  jorisdiction  of  the  Court 
and  the  defendant  appeared,  the  objection  would  be  cured.] 
Lastlj,  the  judgment  was  incorrect,  in  not  stating  the 
names  of  the  other  free  suitors,  besides  those  which  were 
mentioned.  In  Lewis  v.  Weeks  (a),  in  an  action  of  debt 
on  the  judgment  of  an  inferior  Court,  the  plaintiff  declared 
that  at  a  certain  Court,  ^*  Coram  sectatoribus,"  without 
naming  them,  and  the  declaration  was  held  ill,  though  cured 
by  verdict;  and  in  Hie  King  v.  Mein(b)y  in  a  quo  warranto 
information,  where  the  defendant  relied  on  an  election  by  a 
homage  consisting  of  twenty-three  free  tenants ;  the  jury 
found  on  a  special  verdict  that  twenty-one  of  those  tenants 
were  not  free  tenants,  and  the  Court  held  the  election  void. 
On  these  grounds  the  plaintiff  in  error  was  entided  to 
judgment. 

Channellf  Serjt  For  the  defendant  in  error,  received 
an  intimation  from  the  Court  to  direct  his  argument  to  the 
second  and  last  points.  With  respect  to  the  case  of  Janes 
V.  Janes,  it  could  not  be  considered  as  an  authority  in  the 
present  instance,  and  the  ground  on  which  it  was  decided 
was  that  the  whole  style  and  title  of  the  Court  had  not 
been  adopted.  The  case  was  a  decision  on  special  demur- 
rer, according  to  the  4th  Institute,  chap.  55,  p.  266.  Lord 
Coke  stated  the  style  of  the  Court  to  be  ^' curia  prima 
comitatus  E.  C.  militis  vicecomids  com'  prsBdict'  tent'  apud 
B.,"  &c.  And  the  next  Court  '*  curia  secnnda  £•  C.  viceoom' 
com'  praedict'  ftc."  And  in  giving  the  style  of  the  Court 
Baron,  in  chap.  57,  p.  268,  it  was  described  as  ^^  Curia 
baronis  £•  C.  miUtis  meanerii  sui  prsedicti  tent'  tali  die., 
&c.  Coram  A.  B.  seneschallo  ibidem."  In  chap.  56f 
which  referred  to  the  Court  of  the  hundred,  it  was  stated, 
*^  This  is  no  Court  of  record,  and  the  suitors  be  thereof 
judges."  But  in  stating  the  style  of  the  Court,  it  was 
described  to  be  ^*  Curia  E.  C.  militis  hundredi  sui  de  B.  in 

(<i)  Carthcw.  85.  y  (6)  4  T.  R.  480. 
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1846.  com'  Buck,  tent*,  &c.  Camm  A.  B.  seDesduOla  ibideiB.' 
So  in  Bac.  Ab,  tit  ''Of  the  Hundred  Qmrtr^Si  <d)jecdoD  vas 
taken  that  the  plea  was  laid  to  be  ''  coram  senescballo  et  see- 
tatoribus,"  instead  of  being  laid  as  held  ''  coram  seneaehallo 
p^  sectatoree^"  and  Wjfodham^  J.,  Aiimu^  J.,  and  Scr^gget  ^ 
thought  it  well  enou^  These  were  authorities  to  shew 
that  the  form  adopted  in  the  present  ease  was  ooneet  With 
i^ei^pacd  to  Holrayd  ▼.  Breare{a\  and  Twmo  v.  Murrieijk), 
eited  on  the  other  side,  they  ought  rather  to  be  considered 
as  authorities  in  fayour  of  the  defendttit  in  ^ror ;  fiw  tbej 
tended  to  shew  that  the  steward  formed  a  part  of  the 
Court,  and  was  not  a  mere  officer  of  it.  Then  as  to  the 
last  objection,  that  the  names  of  all  the  suitors  were  not 
introduced  into  the  record.  No  authority  oould  be  shewn 
to  prove  that  it  was  neeessary  to  state  the  names  of  all  die 
suitors.  It  was  only  requisite  to  state  the  names  of  two 
of  the  suitors,  and  the  reason  for  such  a  practice  was,  that 
it  might  appear  that  the  trial  had  taken  {dace  before  the 
^  peers,*'  and  not  the  **  peer"  of  the  parties.  Here,  the  names 
of  more  than  two  of  the  suitom  were  staled*  The  record 
was  therefore,  on  this  point,  unobjectionable.  The  esse 
of  The  Ejgng  y.  Mtin  (c)  had  been  cited  on  this  point,  but 
it  could  in  no  way  be  considered  as  applicable^  becmse  it 
was  there  found  by  the  jury,  that  several  of  the  siuton  had 
been  excluded  firom  the  proceeding,  and  a  veiy  consider- 
able  mqority  who  had  acted  were  not  duly  qualified.  It 
was  on  this  peculiar  state  of  facts  that  the  decision  of  the 
Court  proceeded. 

HoM^aket  Seijt,  was  heard  in  reply. 

TiNDAL,  C.  J. — I  think  that  the  judgment  of  the  inferior 
Court  ought  to  be  affirmed.  Four  olijections  have  been 
made  to  its  proceedings :  the  first  o£  whidi  is^  that  the 

Z'  (a)  2  B.  &  A.  473.  M.  &  R.  398. 

^  {b)  4  Dowl.  2S4;  S.  C.  2  C,    ^   (p)  4  T.  R.  480. 
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perscm  was  not  competenl  to  bold  the  ofl9o^  of  steward  of  1846. 
the  CoQit,  unless  he  was  also  steward  of  the  manor,  and 
that  he  is  not  so  deseribed  in  any  part  of  the  record; 
but  I  cannot  find  any  authority  for  the  position,  that  the 
steward  of  the  Court  must  necesBarily  be  steward  of  the 
manor.  In  Cam.  Diff.  tit  <<  CopykM,''  R.  8,  it  is  said, 
eitbg  XaOm,  6,  59,  that  ^  the  style  of  the  Court  contains 
the  time  and  place,  and  before  what  steward,  it  is  held;" 
and  in  R.  5,  that  ^*  the  steward  may  be  retained  by 
deed  or  by  parol,"  and  that  **  a  retainer  by  parol  may  be 
for  a  Court  leet  as  well  as  for  a  Coi^  baron."  For  that 
position  Co.  lAtt^  61,  b,  is  cited.  Now  nothing  is  said  there 
respecting  the  steward  of  the  manor  being  the  steward  of 
the  Court;  and  it  is  a  matter  of  firequent  and  constant 
experience,  that  a  person  is  appointed  to  hold  the  Court 
who  is  not  made  steward  of  the  manor.  It  is,  however, 
then  Sfldd,  that  this  appears  on  the  proceedaigs  to  have 
been  a  Court  held  before  improper  Judges.  The  Court  is 
stated  to  have  been  held  ^*  before  the  said  William  King- 
lake,  Esq.  steward  of  the  said  Court,  and  William  Uphaaa^ 
and  George  Mathews,  and  othen^  firee  suitors  of  the  said 
Court"  K  that  be  an  incorrect  style  of  the  Court,  the 
proceedings  are  irr^ular.  It  is  said,  that  not  only  must 
we  understand  from  this  description,  that  Mr.  Kinglake 
was  present  at  the  Court,  but  that  he  was  a  Judge  of  it. 
But  this  is  the  usual  style  of  the  Court,  and  I  think  we 
should  interpret  the  language  wrongly,  if  we  hekl  that 
hence  it  is  to  be  inferred  that  the  steward  acted  in  the 
capacity  of  a  Judge.  The  steward  has  a  known,  definite 
duty  to  perform,  vis.,  to  collect  and  declare-  the  stdbiges 
of  the  suitors ;  so  the  suitors  have  a  known  and  definite 
duty,  which  is  to  judge.  The  case  of  Jomei  v.  Jimes{a\  which 
has  been  cited,  related  to  the  county  Court ;  but  the  s^le 
of  the  two  Courts  is  c^flferent  The  style  of  the  county 
Court  is,  **  Essex,  to  wit,  the  first  county  Court  of  A.  B., 

-  (a)  7  Dowl.  841 J  S.  C.  5  M.  &  W.  6«a.    - 
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1846.       sheriff  of  the  said  county,  held  at  D.,  ftc."     Com.  Dig,  tit 
Bbown       "  County^  (C.  1.)    It  is  not  stated  before  whom  it  isheld; 
J^'  and  it  mi^t  be  wrong  to  say  that  it  was  held  before  the 

sheriff,  as  there  laid  down.  But  that  case  arose  on  spedal 
demurrer,  which  is  not  the  case  here;  and  in  21  Hen.  S, 
p.  34,  which  is  no  mean  authority,  it  seems  to  have  been 
considered  sufficient  to  describe  the  county  Court  as  hdd 
before  the  sheriff.  The  third  objection  only  goes  to  the 
formality  of  the  plaint  It  was  a  simple  irregularity,  and  if 
the  defendant  chose  to  appear  and  plead,  I  tUnk  the  time 
has  gone  by  for  his  tosisting  on  that  olgeeti<m.  With  le- 
ferenoe  to  one  observation,  which  has  been  made  on  thb 
point,  that  the  Court  will  make  no  intendment  in  fiivonr  of 
the  proceedings  of  this  inferior  Court,  it  may  be  weU  to 
remark,  that  where  the  matter  appears  to  be  within  its 
jurisdiction,  intendment  ought  to  be  made  in  fiivotv  of 
their  regularity.  As  to  the  last  point,  no  autbority  has 
been  produced  before  us  to  shew  that  it  is  necessary  to 
state  the  names  of  all  the  suitors.  The  reason  why  yon 
must  shew  that  there  are  two  freeholdeis,  is  because  there 
can  be  no  Court  unless  there  be  two  suitors.  In  Gutwode 
V.  Crew  (a),  it  was  held  too,  that  there  must  be  two  old 
freehold  tenants  of  the  manor,  and  that  they  coidd  not  be 
created  at  this  day,  and  for  want  of  two  such  tenants,  the 
Court  was  considered  to  be  lost  There  seems  to  me  no 
reason  why  the  record  should  go  on  to  state  the  names  of 
more  than  those  two  when  we  might,  by  requiring  it,  create 
mistake  and  confosion.  Persons  might  go  out,  and  not  be 
present  at  the  particular  moment,  thou^  they  were  at  the 
Court  originally,  whidi  might  lead  to  inconvenience.  It 
seems  to  me,  therefore,  that  none  of  the  objections  are  well 
founded. 

CoLTMAN,  J. — I  am  of  the  same  opinion.    Hie  first 
objection  seems  to  me  to  rest  on  no  solid  foundation.    The 

(a)  Willes,  614. 
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passage  from  Co.  Liti.y  which  has  been  referred  to,  shews        1846. 
that  it  is  not  incorrect  to  describe  the  person  as  steward  of       browiT^ 
the  Court,  and  that  he  need  not  be  steward  of  the  manor.  <^- 

With  respect  to  the  second  objection,  which  derived  some 
colour  from  Janes  v.  Janes  (a),  it  is  to  be  observed,  that  it  is 
not  to  be  decided  upon  that  case.  There,  the  question 
aro6e  upon  a  special  demurrer,  which  was  founded  on  the 
circumstance,  that  the  proper  title  of  the  Court  had  not 
been  set  forth.  It  is,  consequently,  not  a  decision  directly 
in  point;  but  the  case  from  Bac»  Abr.  tit  '*  Of  the 
Hundred  Caurty^  seems  to  me  a  &r  better  authority,  where 
it  is  said,  ^  In  an  hundred  Court  the  plea  was  said  to  be 
'coram  senesdiallo  et  seotatoribus.'  Serjeant  Newdigaie 
took  an  exception  to  it,  that  it  should  be  laid  to  be  held, 
<  coram  seneschallo  per  sectatores;'  but  Windham^  Atkms^ 
and  Scroffgs  thought  it  well  enough."  The  Court,  therefore, 
were  of  opinion,  in  that  case,  that  the  style  here  used  was 
right  As  to  the  fourth  point,  no  authority  can  be  pro- 
duced to  support  it  The  proceeding  set  forth  the  names 
of  two  freeholders,  and  that  appears  to  me  to  be  every  thing 
that  is  essential. 

Cresswell,  J. — I  have  nothing  to  add  on  the  first  and 
second  points :  and  as  to  the  third,  I  believe  it  is  not  usual 
in  such  cases  to  make  more  than  this  entry.  That  seems  to 
be  recognized  in  Bishop  v.  Kaye  {b\  where  it  was  held,  that 
it  was  no  ground  of  error  in  an  inferior  Court,  that  the 
plaint  was  levied  before  the  cause  of  action  accrued.  In 
that  case  nothing  more  is  said,  than  that  Kaye  levied  a 
certain  plaint  against  Bishop,  whereupon  a  summons 
issued,  and  the  plaintiff  ultimately  declared  for  money  lent 
That  was  every  thing  that  appeared  upon  the  record ;  at  all 
events,  the  omission  was  but  an  irregularity  which  the  party 
has  remedied  by  appearing  and  pleading.  Then,  with  respect 


•-^(a)  7  Dowl.  S41 ;  S.  C.  5  M.  &  W.  523. 
(6)  3  B.  &  A.  605. 
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1846.       to  the  mention  of  the  names  of  the  saitors^  all  the  aigument 
^^^^^       was  founded  upon  the  case  of  The  King  v,  MeMa),     That 
*•  was  a  quo  warranto  for  holding  an  office  of  port  reeye,  to 

which  the  party  pleaded  that  he  was  duly  elected  to  it  by 
the  homage  of  the  free  tenants^  of  the  borough  and  manor 
duly  charged  and  swom»  to  wit^  J.  Hein,  P.  Tonkin,  and 
others.  The  replication,  after  taking  issue  on  the  several 
parts  of  the  defendant^  plea,  mentfio&ed  the  names  of  the 
twenty-one  other  peiSQOs,  besidea  the  t7in»  who  were  spe- 
cially mentioiiedt  aiid  stated  that  tihey  wjsre  not  fiee 
tenantB.  Theie^  the  jwy .  fimnd  .lb«t  those  ewaitT-one  per- 
aoQs  were  not  free  teaants; :  «jsd»  jmore(y?er>  that  rewenl  fine 
tenants  were  excluded.  A$kur^  J%  there.  flayft»  ^Wberea 
detedaot  nalots  it  a  part  of  his  laAa  that  a  Cenrtt  at  whidt 
hie  was  deoted,  waa  held  bdbre  IwentyHdim*  fawaagen,  iie 
cannot  aAerwaids.  rdy  on  this,  dial  two  of  them  were  of 
that  de86ription«"  There  tke  dufendant  stated,  that  Am 
hfflwagp  consisted  entirely  of  tfae.free  tenants^  hot  the  jniy 

Judgment  affinaed. 
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Obneealei* 


EZAJflNATION  AHD  ABMISSiaN  OP  ATTOBNEYS.  t/.»yw^  ^C^.yfO 

Easter  Term,  1846.  1846. 

WnniAS  by  8Mtio&  15  of  die  Btatote  6  &  7  Viot  a  73,  ^Regijlb 
k  was  Macted,  <'  That  ic  shall  be  lawftil  for  the  Judges  of 
the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exche- 
qner,  or  any  one  or  more  of  them,  and  he  and  they  is  and 
are  hereby  andioriaed  and  required  before  he  or  they  shall 
issue  a  fiat  for  the  admiasion  of  any  person  to  be  an  attor* 
ney,  to  examine  and  inquire,  by  such  ways  and  means  aa 
he  or  they  shall  think  proper,  touching  the  articlea  and 
service,  and  the  fitness  and  capacity,  of  such  person  to  act 
aa  «Q  attoiiiey ;  and  if  the  Judge  or  Judges  as  aforesaid 
shall  be  satisfied  by  such  examination,  or  by  the  cerdfieate 
of  such  examiners  as  hereinafter  mentioned,  that  such 
person  is  duly  qualified,  and  fit  and  competent  to  act  as  an 
attorney,  then,  and  not  otherwise,  the  said  Judge  or  Judges 
shall,  and  he  and  they  is  and  are  hereby  authorized  and 
required  to  administer,  or  cause  to  be  administered,  to  such 
person  the  oath  hereinafter  directed  to  be  taken  by  attor- 
neys and  solicitors,  in  addition  to  the  oath  of  allegiance, 
and  after  such  oaths  taken  to  cause  him  to  be  admitted  an 
attorney  of  such  Court;"  and  by  section  16  of  the  said 
statute,  it  was  enacted  '^  For  the  purpose  of  facilitating  the 
inquiry  touching  the  due  service  under  articles  as  aforesaid, 
and  the  fitness  and  capacity  of  any  person  to  act  as  an 
attorney,  that  it  shall  be  lawfiil  for  the  Judges  of  the  Courts 
of  Queen's  Bench,  Conunon  Pleas,  and  Exchequer,  (or  any 
eight  or  more  of  them,  of  whom  the  chiefi  of  the  said 
Courts  shall  be  three),  from  time  to  time  to  nominate  and 
appoint  such  persons  to  be  examiners  for  the  purposes 
aforesaid,  and  to  make  such  rules  and  regulations  for  conr 
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1846.       ducting   such    ezamitiadon   as  such  Judges  shall  think 

^■"^'^      '    proper :"     And  whereas,  in  order  to  carry  the  said  statate 

Gkneralsb.    more  fhlly  into  effect,  it  is  expedient  annually  to  appoint 

examiners,  subject  to  the  control  of  the  Judges  in  maiuM' 

hereafter  mentioned : — 

1.  It  IS  ORDERED,  that  the  several  Masters  fat  the  time 
being  for  the  Courts  of  Queen's  Bench,  Comtfioa  Pleo^  and 
Exchequer,  respectively,  together  with  sixteen  attorneys  or 
solicitors,  be  appointed  by  rule  of  Court  in  every  year  to  be 
examiners  for  one  year,  any  five  of  ^hom  (otief  wbaneof  to 
be  otie  of  the  arid'  Masters)  shall  be  competent  to  cBudoet 
the  examination ;  and  that  subject  to  such  appeal  as  iierein- 
^flier  mentiohed,  no  person  vAiio  shall  iiot'baVe  bten  pre^ 
viously  admitted  a  solicitor  of  the  High  Court  <^  Chancery 
isball  be  admitted 'to  be  swon^  ^n'  dttot^i^y  oP  any  <if  the 
Courts,  except  on  production  of  a  cei^iflcat^  &%ned  by 
the  major  part  cfstieh  ex^tnh^ers'act^aaRy'pt^aeiit  «^  and 
conducting  his  ex^inttiafion  te^ifying  hi^  fitt^ess  land  eapfr- 
«ity  to  act  as  an  attorney;  such^  ceitificate  to  be  in  faret 
mlyto  the  ebd  olf  theT^ftirneit  bntteelMio%&!ig  (Ire  dale 
Aerek^,  unless  such  tiftne  Ufaall  be  Apefciidly  extosnaedliy  4ie 
order  of  a  Judge.  '^        ••  '•    »    •" 

'  !2.  It  is  fMkiE^  ordered,  that  >tii^  examin^nrs  so  *to  he 
ap^oiMed  shaU  ccmducH;  thb  st^esaanhMriS^rils  tmder  tvgii- 
iations  to  be  ih^t  siibmitted  ^  and  ap|»Y^d^b^  the  Jn^^ea. 
^  S:  And  It  is*'  further  ordered,  that  in  ease  «iiy  -peraon 
iImII  be  dissafisffed  iiAlA  l^t  reftteid  iff  Ae  eualiil^m  to 
grant  such*  cerdfieate,  he  shall  be  at  liberty  to  apply  fer 
^dmSssion  by  petition  in  writiiig  to  the  Judges,  to  be 
^delivered  to  the  tSeft  of  the  hevSt^  €tM  3tufsk^  t>f  -the 
Ooiirt  of  Queeh^is  Bei!ichi  upofl  whfi^  iio  fee  er  grahiity 
Walt  be  received^  which  applieatfon  shkll  %e  heard  in 
iBei^^antel*  Inn  HaH  by  not  less  than  three  of  fhe  JhiSge^ 
^  4.  And  wher^is  the  hidl  t^  btiildihg'  of  the  incbrporated 
lAwSoHetyoTtheUntted  Kingdom,  to  €%«neefy  fjBsm, 
HriH'/be  a  fi«  and "cohveriient  place  Ibr"  hoMing'tlie  sdB 
examinations,  and  the  said  ^kkktf  httv«  ebiiacMM^  iflbw 
the  same  to  be   used  fer '  that^  porpose :    it   is   farther 
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9idered  that  uniil  further  order»  such  examinationg  be       V846. 
theie  held  on  such  days  as  the  said  ezauuDerB^  or  any      rbgw^ 
five  of  thein>  shall  appoint;   and  that  any  person  not    GsNsaALit. 
previoasly  admitted  an    attorney  of   any  of   the    three 
Courts,  and  desirous  of  being  admitted^  shall,  in  addition 
io  the  notices  idready  required,  give  a  Term's  notice  to 
the  said  examiners  of  his  intention  to  apply  for  examinsr 
lion,  by  leaving  the  same  with  the  secretary  of  the  said 
Society  at  their  said  Hall;  which  notice  shall  also  state 
bis  place  or  places  of  residence  or  service  for  the  last  pre- 
ceding twelve  months;   and  in  case  of  application  to  be 
admitted  on  a  refusal  of  the  certificate,  shall  give  ten  days* 
notice,  to  be  served  in  like  manner,  of  the  day  appointed 
lor  hearing  the  same. 

6^  And  it  is  further  ordered,  that  three  days  at  the  least 
befinre  the  commencement  of  the  Term  next  preceding  that 
in  which  any  person  not  before  admitted  shall  propose  to 
be  adoHtted  an  attorney  to  either  of  the  Coorts,  he  shall 
cause  to  be  delivered  at  the  Master^s  office,  instead  of 
affixing  the  ssoBia  on  the  walls  of .  the  Coorts,  the  usual 
written  notioes^  wfajLch  shall  state,  in  addition  to  the  par^- 
ticulars  now  required,  his  place  or  places  of  abod»  or 
aerviee  for  the  last  preceding  twelve  munths;  add  the 
JNbieler  shall  reduce  all  s«ch  notices  as  in  ,tbis  role  first 
Bcieationed  into  an  alphiA>etical  table  or  tables,  under  con- 
;  venient  headsi  and  affix  the  same  on  the  first  daj  of  Tenar,  in 
aoose  ooD^ieuoas  place  within  or  near  to  and  on  the  outside 
4>f  each  Court.  Aadsuch  person  ahall  aho^foi:  title  spaoe  of 
5me lull  Term. previous  to tbeTenn in  which h^  shall  Bffi^ 
to  be  admittedy  enliev  or  canse  to  be  entered  in  two  books 
kept  for  *that  prnpose^  one  at  the  Chambeis  of  the  Loitl 
Chief  Justice  or  Chief  Baroa  of  the  Court  in  which  he 
applies  Io  be  admitted^  and  the- other  at  the  Chambers  of 
the  other  Judges-  or  Barons  oivtmh  Courti  bis  naqae  and 
place  9r  placea  oS  abo4^  ^  also  the  name  or  naniei, 
and  place  or  plaeea  of  abode  of  the  attorney  ov  atforpfyf.  to 
wfaoiaheal^4l  l«w«  b^^airtiided. .;  ,     i... ;  > 

-J  )  ^  M  H  9    x^    mi  '^^   . ^» -J  *  *'• 
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1846.  6.  And  it  is  furtter  ordered,  that  a  printed  copy  of  the 

Regul^      ^^^^  ^^  admissions  be  stuck  up  in  the  Queen'^s  Bench,  Com- 
Generales.    mon  Fleas,  and  Exchequer  offices,  and  at  the  Judges*  Hall 
or  Chambers  of  each  Court  in  Rolls  Gardens. 

(Signed  by  all  the  Judges,  except  Maule,  J.,  and  Cole- 
ridge, J.) 


REGULATIONS. 
Approved  by  the  Judges  in  Easter  Term,  1846,  for 

THE  examination  OF  PERSONS  APPLYING  TO  BE  Al>BfrrTED 

AS  Attorneys  of  the  Courts  of  Queen's  fisvcH, 
Common  Pleas^  or  Exchequer,  pursuant  to  the  rule 
OF  Court  made  in  Easter  Term,  1846. 

/ 

Whereas  by  a  Rule  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer,  made  in  Easter  Term, 
1846,  it  was  ordered,  that  the  several  Masters  for  the  time 
being  of  the  said  Courts  respectively,  together  with  sixteen 
attorneys  or  solicitors,  should  be  appointed  by  a  rule  of 
Court  in  every  year  to  be  examiners  for  one  year  of 
persons  applying  to  be  admitted  attorneys  of  the  said 
Courts,  any  five  of  whom,  (one  whereof  to  be  one  of  the 
said  Masters,)  should  be  competent  to  conduct  the  exam- 
ination, and  that,  subject  to  such  appeal  as  therein-after 
mentioned,  no  person  not  previously  admitted  a  solicitor 
of  the  High  Court  of  Chancery  should  be  admitted  to  be 
sworn  an  attorney  of  any  of  the  said  Courts,  except  on 
production  of  a  certificate  signed  by  the  migor  part  of  socfa 
examiners  actually  present  at  and  conducting  his  exaanna- 
tion,  testifying  his  fitness  and  capacity  to  act  as  an  attorney; 
such  certificate  to  be  in  force  only  to  the  end  of  the  Term 
next  but  one  following  the  date  thereof,  unless  such  dme 
should  be  specially  extended  by  the  ordet  of  a  Judge: 
And  it  was  further  ordered,  that  the  examiners  «o  to  be 
appointed  should  conduct  the  said  examinations  under 
regulations  to  be  first  submitted  to  imd  approved  by  the 
Judges;  and  that  until  further  order  such  examiiiatioos 
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should  be  held  in  the  hall  or  building  of  the  incorporated  1846. 
Law  Society  of  the  United  Kingdom  in  Chancery  Lane,  T^nof^g. 
on  such  days  as  the  said  examiners,  or  any  five  of  them, 
should  appoint,  and  that  any  person  not  previously, ad- 
mitted of  any  of  the  three  Courts,  and  desirous  of  being 
admitted,  should  give  a  Term's  notice  of  his  intention  to 
apply  for  examination,  by  leaving  the  same  with  the 
secretary  of  the  said  society  at  their  said  hall. 

In  pursuance  of  tb^imM  rule:  tire  Allowing  regulations 
for  conducting  the  said  examinations  have  been  submitted 
to  and  approved  by  the  Judges  of  the  said  Courts. 

1.  That  every  person  applying  to  be  admitted  an  attor-* 
Bey  of  any  of  the  said  Courts  pursuant  to  the  said  rules 
shall,  within  the  first  seven  days  of.  the  Term  of  which  he 
is  desirous  of  being  admitted,  leave,  or  cause  to  be  left  with 
the  secretary  of  the  said  Incorporated  Law  Society  his 
articles  of  clerkship  duly  stamped,  ^nd  also  any  assignment 
which  may  have  been  made  thereof,  together  with  answens 
to  the  several  questions  hereunto  annexed,  signed  -  by 
tb^  applicant  and  also  by  the  attorney  or  attorneys  with 
whom  he  shall  have  served  his  clerkship. 

2.  That  in  case  the  applicant,  shall  shew  sufficient  cause, 
to  the  satisfaction  of  the  examiners,  why.  the  first  regulation 
cannot  be  fully  complied  with,  it  shall  be  in  the  power  of 
the  said  examineis,  upon  sufficient  proof  being  given  of  the 
same,  to  dispense  with  any  part  of  the  first  regulation  that 
they  may  think  fit  and  reasonable^ ,  , 

3.  That  every  p^W)n  applying  foif  admission  shall  also, 
if  required,  sign  wid  leajve,  ,qx  caiw^  to.  be  left  with  the 
secretary  of  the  said, society,  answers  in  writing  to  such 
other  written  or  printed  questions  as  shsll  be  propos^  by 
the  said  exan^iners,  touching  his  said  service  and  conduct^ 
and  shall  also,  if  required,  attend  the  said  examiners  perr 
sonally,  for  the  purpose  o/f  giving  further  explanation 
touching  the  s^m/s,  and  shall  also^,  if  required,  procure  the 
attorney  or  attorneys  with  whom  he  shall  have  served  bis 
clerksh^  as  afpresaid  to  answer  either  .||er^ijalljr  op  in 
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t646.  wrkiB|f  may quentoiiff  todddng  Miisk  serviov te^ooBdaei/«r 
shall  make  proof  to  the  satisfaction  of  the  sud  examinera 
of  his  inability  to  procure  the  same. 

4L  That  eveiy  pemMi  m^  npflyiog  sbatt  B^^ittead  tlie 
said  examiners  at  the  hall  of  the  said  socie^,  at  saek  time 
or  tifloes  as  shall  be  appointed  for  that  purpose,  pncsoaat  to 
the  said  Aile»  aa  the  said  BMaaunets  ahaK  app(Hiit»  and  shaU 
answer  such  questions  as  the  said  exaUiMrs  AaH  then  and 
lime  put  to  hira  by  written  or  priatod  pi^r  touching  his 
fitness  and  capacity  to  act  as  an  attorney. 

5.  That  n^n  compliance  with  the  aforesaid  reg;nlatiaoi^ 
and  if  the  major  part  of  the  said  examinen  actnalfy  pEoent 
at  and  conducting  the  Md  examination,  (one  of  them 
being  one  of  the  said  Masters,)  shall  be  satisfied  as  to  the 
fitness  and  capacity  of  the  person  so  applying  to  ad  as  ^m 
aHufucy,  tlie  said  examineia  so  prasent,  or  ibe  major  part 
of  them,  shall  certify  the  same  under  their  bands  in  the 
fcUowing  form^  viz. : — 

In  ponuaneeof  the  rules  made  in  Easter  Tem,  1S46,  of  Ae  Courti 
of  Queen^s  Beaeh«  GoomiaD  Pkas,  aad  Ezdieqiwr,  we  bebig  the 
mgor  peit  of  die  exuDiaers  aetnaDy  pfeseni  at  aad  coodndiBg  the 
oiaawnatioD  of  A.  B.,  of  ftc,  do  heivby  certify  €btt  we  hare  eianriaeil 
die  said  A.  B.  aa  feqeired  by  the  said  rales:  And  we  do  testify tiiat 
the  aaid  A«  &  ia  fit  aod  eapalilo  to  act  aa  an  attoreey  of  €ke  aaid 


QUESTIONS  AS  TO  DUB  SERVICE  OF  ARTICLES  OF 

c^i^iKsrap. 

TO  as  AmffwmmmB  av  tbb  ciAaa. 

I.  Wliat  was  jovr  ag^  at  the  date  of  ycmr  aitidee > 
1.  HmTe  joa  sorved  the  vhole  tenn  of  yoor  articles  at  the  oflke 
vhctv  the  attoraey  or  attorncTa  tovhom  yen  were  artided  or  asMgnetf 
carried  OS  hie  or  thdrhsatBeaa}  and  if  net»  state  Ae  TcaaoB. 

3.  Hare  yoa  ai  any  time  daring  the  tenn  of  jour  artidea  bo^i 
absent  vithoot  the  pennission  of  the  attorney  or  attorneya  to  whom 
yo«  were  artided  or  assigned  ?  and  if  so,  state  the  length  and  occa- 


swBa  01  iwrn  nDscBOBL 

4»  Hart  joD  dwiag  tht  period  of  ywir  axtides.baen  t^g^gpd.  or 
coaccraed  in  any  ptofcanon,  buaioeaay  or  employment,  other  than 
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whom  yoa  were  articled  or  assigned  ? 

5.  Have  you  since  the  expiration  of  your  articles  been  engaged  or 
concerned,  and  for  how  long  time,  in  any  aiifl  what  prcfedsion,  trade, 
bdslncM^  or  emphytuut,  otiitir  ^li  tiM  fMftM|o$  of ^to  Itttotnejr  or 


.t 


QuestioM  to  be  tmsfioered  by  ik^  AtUrfHey,  Agent,  ^trrisfer  or 
pomr  tim^  wuf4tr  tg^nr  Otf  tcJes,  .  .  --.,,'. 

I 

X.  Bw  A*  B.  aenrpd  Ar.irlfoW.tisiin  of^his  urtiflea  al.tl^e  oiko 
where  yon  carry  on  your  business  ?  and  if  not,  state  the  reason. 

2.  Has  the  said  A.  B.  at  any  time  during  the  term  of  his  articles 
been  absent  without  yotir  permission }  and  if  so,  state  the  length  and 
doeMiOQs  of  sndi  abioiMek. 

3.  Has  the  said  A.  B,,  during  the^  period,  of  Utf  articles  been 
engaged  or  concerned  in  any  profession,  business,  or  employment 
other  than  his  professional  employment  as  your  articled  clerk  ? 

4.  Has  the  said  A.  B.  dttlinlg  ilie  airhole  tekm  of  Ms  xAMAip,  wit& 
ik»  exceptionp  ^bove  metttiooedr  been  luthfoUy 'M&d  4iligeifttly<em* 
ployed  in  your  professional  business  of  fui  attorne;^  of  solicitor^ 

6.  Has  the  said  A.  B.  since  the  espiration  of  his  articles  been 
engaged  or  concerned,  and  for  how  long  time,  in  any  and  what  pro- 
fession, trade,  business,  or  employment^  other  than  the  profession  of 
na  attorney  or  aoliciter } 

And  I  do  hereby  certify  that  the  sedd  A«  B.  hath  duly  nnd  faithfuHy 
•enred  under  his  artides  of  clerkship  (or  asstgnment  as  the  case  may 
fee)  beering  date»  &c«  lor  the  tertn.  thwein  expressed*  and.  that  Jb#i  is  « 
fit  and  proper  person  to  be  adij^iited  an  at^ney* 

(Signed  by  all  ike  Judges,  except  Mftule,  J^j  Coikn^gti^  J»,  Plait,  B*, 
and  Erie,  J.) 
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REGULiE  <?ENERALES. 

BENBITAI.  KX  ATtOaSTtiif  C6BMfICATE». 

I 

Whereas  by  sect  25,  of  the  stat  6  &  7  Vict  c.  73,  it  was 
enacted.  Chat  if  aoj  attorniey  shall  oeglect  to  procure  an 
annoal  stamped  oertificate,  authoriniig  him  to  practise  as 
each  within  the  time  by  law  appointed  for  that  ptirpose, 
then  and  in  such  case  the  registrar  of  attorneys  and  soli- 
citors shall  not  afterwards  grant  a  certifucate  to.  such  attor- 
ney without  thtt  wd€!t  of  iJM  of  the  Courts  of  Quefen's 


Reouub 
gsnbbalbs. 
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1846.  Bench,  Common  Pleas,  or  Exchequer,  or  of  one  of  the 
^^j^  Judges  thereof,  to  issue  such  certificate : 
OsNEaALEs*  And  whereas  it  is  expedient  that  upon  the  application  of 
an  attorney  having  neglected  for  the  space  of  one  whole 
year  to  procure  or  to  renew  an  annual  stamped  certificate, 
the  Judges  i^ould  have  means  of  inquiring  as  to  the  cir- 
cumstances under  which  he  has  omitted  to  commence  or 
has  discontinued  to  pracfise,  and  as  to  his  conduct  and 
employment  during  the  term  of  sudi  omission  or  discon- 
tinuance:— 

It  is  obdebbp,  that  from  and  after  the  last  day  of 

c<M.  -  ^,JfnC.  o^       Trinity  Term  next,  every  person  who  shall  intend  to  apply 

'^    "^       on  the  last  day  of  Term  or  in  Vacation  for  such  order 

shall  three  days  at  die  least  previous  to  the  first  day  of  the 

Term,  on  the  last  day  of  which  application  is  intended  to 

be  made,  or  in  case  th^  application  is  to  be  made  in  the 

'  Vacation,  shall  previous  to  the  first  day  of  the  preceding 

Term,  leave  at  the  office  of  the  Masters  oC  the  CoBrt  in 

which  he  intends  to  make   the  application  a  notice  in 

writing,  containing  his  name  and  place  of  abode  ibr  the  last 

preceding  twelve  months.  And  that  before  the  said  first  day 

of  Term  he  shall  enter  or  cause  to  be  entered  a  like  notice 

in  two  books  kept  for  that  purpose^  one  at  the  Chamben  of 

the  Lord  Chief  Justice  or  Chief  Baron,  and  the  other  at 

the  Chambers  of  the  other  Judges  or  Barons,  and  shall 

before  the  paid  first  day  of  Ten»  cause  to  be  filed  the 

affidavit  upon  whi^  l^e  seeks  to  obtain  or  renew  his  said 

certificate  at  the  office  of  the  Masters  aforesaid,  and  a  copy 

.  thereof  to  be^also  l^ft  at  the  Chambers  o&die  Lord  Chief 

Justice  of  the  Court  of  Qtreen's 'Bench- 

And  it  is  turtner  orddred,  that  the  Masters  reduce  aiicb 
notices  into  aljdiabetical  order,  and  add  the  same  to  the 
list  of  adtnissions,  and  the  order  for  the  granting  the  cer- 
tificate shall  be  drawn  up  on  reading  such  affidavit  of  such 
copy  having  been  left  in  compliance  with  ihid  nde. 

(Signed  by  all  the  Judges,  except  Maui^  J-»  and 
Coleridge,  J.) 
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PRINCIPAL    MATTERS. 


ABATEMENT. 

See  Replication,  5. 

1.  A  plea  in  abatement  for  non- 
joinder should  pray  judgment  of  the 
writ  and  declaration* 

It  is  not  necessary  to  demur 
specially  to  a  defective  plea  in  abate- 
ment. Daviei  v«  Thowp»n^  49 

2.  The  word  "  resideDoe  "  in  the 
3  &  4  Wm.  4,  c.  42,  s.  8,  (which 
requires  a  plea  in  abatement  for  non- 
joinder to  be  accompanied  by  an 
affidavit  stating  the  place  of  residence 
of  the  party  not  joined),  means  the 
"  domicile  or  home  "  of  such  party  : 
therefore  an  a^day^t  which  described 
the  party  as  resident  at  a  certain 
place  which  was  his  home,  was  held  a 
sujBScif  nt  compliance  with,  the  stlitats, 
although  the  party  was  not  then  there, 
but  had  gone  abroad  for  a  short  time. 
Lfmher.  Sm^the,  712 

ADMISSION. 

See  Estoppel. 

ADULTERY. 
See  VsNua,  2* 
If  an  order  to  admit  a  bill  of  ex- 


change is  made,  where  the  notice 
describes  it  as  having  been  *'  accepted 
by  one  H.  B.  for  the  defendants  ;"  it 
is  not  competent  to  the  defendants  to 
dispute  the  authority  of  H.  fi.  to 
aoeepC  as  their  agent.  Wilkes  v. 
Hopkins  and  Others^  184 

AFFIDAVIT. 

1.  An  afiidt^  sv^om  in  London, 
described  the  party  making  it  as  the 
^  agent  for  the  defendant  in  this 
oaose  :"  Held  sufficient.  MaUhewson 
and  Another  t.  BaiHow^  327 

2.  The  jurat  of  an  affidavit  pur- 
ported to  be  ''sworn  in  Court  this 
9th  day  of  Novorober,  1845 :"  Semhle^ 
that  as  the  9th  of  November,  1845, 
was  a  Sunday,  the  jurat  was  defective. 
Doe  d. '  WdUamson  and  Another  ▼. 
SoBt  828 

3.  On  motion  to  make  a  rule  ab- 
solute, ah  affidavit  of  service  sworn 
heh»  a  British  consul  abroad  is  in- 
sufficient; although  it  appear  that 
according  to  the  law  of  Uie  foreign 
country,  an  affidavit  cannot  be  taken 
■by    any    of   tlie    authorities    there. 

WiUiatM  v.  Welch  and  Another,  357 

4.  AVhere  a  defendant  was  described 
in  the  writ  as  **  Frederick  C.  Prosser," 
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APPEARANCE. 


ARBITRATION. 


analffidinrU  fti  mip^iett  tf  liii  itppUM- 
tion  to  set  Mide  Ibe  jvdgmtDt  for 
kttgaUsiity,  «iitlded  **  Henry  SyiAet 
••   Frederidc  Cotflston   P^ner,"  k' 
iDsaiBeiMit    S^mei  v.  Pr^eier^  -491 

AFFIIUVIT  OF  meBT. 

An  affidavit  of  debt,  wbere  '^e  stmii 
sworn  to  consists  partly  of  interest, 
mnst  shew  either  that  the  snm  is  dne 
on  a  contract  for  payment  of  interest, 
or  that  a  snm  of  20f.  Is  due,  inde- 
pendent of  the  claim  of  interest. 
Neak  y.  S^nouUen^  422 

AFFILIATION' <GRDER  OF). 

.  S^e  OU^SE  OF  AFVILUfflON. 

AGENT. 

See  Advtsstok. 
Affidavit,  t. 

PCEA,  20. 

ALTERATION  (IN  NOTE). 
S^e  Rs/oiitDSda. 

AMBIGUITY. 

Jtftf  Replication,  11. 

AMENDMENT. 

Sei  SsayicE  ar  Obdcaj 
Vabiajvcs,  2. 

ANNUITY.     . 
See  Declaration,  6* 

APPEAL. 

Sm  CBvrmBARi,  3. 

QuABTSR  Sssstoirs,  1,  2. 

APPEARANCE. 
See  £jBeniE«T,  2. 

1.  "Where  an  appearance  has  been 
entered  by  the  plaintiff  for  the  de- 
fendant, without  personal  service  of 
the  writ  of  summons,  and  a  declara- 
tion   has  been   filed,   the   defendant 


JtMAd  iiiDV«  tofett^aiid^tiiemppsaf^ 
aace,  And  not  Iba  dtdaitstkm. 

A  mMioA  to  tet  aiid#  Ibe  det^ 
pak>^  alono,  la  imgvlar.  Bffmk$  r* 
JMerU,  IS 

2.  When  a  plaintiff  appeeuMl  tee. 
Stat  for  an  infont  defendant,  the  Coort 
set  aaida  tli&Bppeinmee  and  anbse- 
qaemt  procettdiigt  witkout  eoats,  em 
siMtoiary^  applioskiaii.  Stepkem  ▼. 
LffumdeBf  SOS 

•  3v  Sloes  dM  2  Wm.  4»  c.  M,  s.  11, 
tlM  dnya  betiraea  tbeThnsday  l>dbre 
and  the  Wednesday  after  fiastcr  d^, 
lore  to  be  tedooned  in  eaksolatiag^  ibe 
tiMe  for  Bf^eafianee  to  a  wtit  of  aim- 
fkions,  uetwitfastaiiding  die  Reg.  Oca. 
H.  T.  2  Was.  4.  ifarrss  ?.  R^ 
bhion,  81S 

APOLOGY. 

See  Pleas,  (BEYEmAL). 

APOTHECARY. 

Debt  for  goods  sold  and  delivered, 
work  done,  and  materials  provided, 
and  on  an  account  stated.  The  par- 
ticulars of  demand  consisted  of  items 
(or  "  medicines  and  attendances."  At 
the  trial,  the  plaintiffs'  assistant  proved 
that  they  were  surgeons,  and  Uiat  he 
had  visited  and  dispensed  medicines 
to  the  defendant,  and  that  on  one 
occasion  he  had  bled  the  defendant : 
Metd^  that  prim&  facie  the  cbargea 
were  charges  in  a  medical  case ;  and 
that  the  plaintiffs  were  therefore  bonnd 
to  prove  that  they  were  certificated  as 
apothecaries,  or  that  they  had  been  in 
practice  previous  to  the  1st  of  August, 
1815.     JProud  and  Others  v.  MayoU^ 

531 

APPLICATION,  (RENEWED). 
See  ATTAcmiENT,  3. 

ARBITRATION. 

See  AwA&n. 

Declaration,  4. 
Spbcul  Jd&x* 
Vzbdict. 
1.  The  usual  clause  in  an  order  of 


■  I 


lA 


■J  \ 


ARBITRATION. 


»M 


be  at  liberly  (H  be^ibaU  tiiink  fit)  la 
eaniBifaie  th^  partift  and  dicjr  re- 
ipeolive  witneaaet  on  oat V  dnea  IM>fc 
lesder  it  imperative  on  the  arbttoatot 
to  examuie  the  witocaaee  on  oath. 
Smkk  ▼.  Geff.  4f 

9.  On  a  reference  to  erbitralorak 
'With  pover  to  iq»poiiit  an  mnpice  to 
decide  between  them,  in  caae  tbey 
diQUld  differ  in  opinion ;  the  arbi- 
txiUoiB  appoiilted- an  nsipiiie;  bat  no 
fUfoence  asking  between  dhtm^  the 
ynjiioe  waa  not  cooanlted.  In  the 
aiwaid»  the  afbttntofaTeoited  that  th^ 
b«d  ^'cEonadeced  tber.deoiaien  of  tbe 
ns^e:"  Heldt  tbat  tbu  recital  waa 
Bftere  fuxplimge.     H&rUnv  v.  Read^ 

.MS 

3.  Where  a  eaoae  wba  referred  by 
Judge's.  ocdeTy  and  the  arbitrator  di* 
rected  a  verdict  to  be  entered  for  the 
plaintiff,  tbe  order  ^ving  him  no 
power  so  to  do,  the  Court  refused  to 
set  aside  the  award  on  motion. 

In  such  a  case,  the  Court  will  not 
enforce  the  award  by  attachment,  but 
will  leave  the  party  to  his  remedy  by 
action.     Cock  v.  Gent  and  Other i,  271 

4.  Assumpsit.  The  declaration 
contained  counts  for  goods  sold  and 
delivered,  for  money  had  and  received, 
and  for  money  due  on  an  account 
stated.  The  defendant  pleaded,  1. 
Except,  &C.,  non  assumpsit.  2.  As  to 
the  sum  excepted,  tender.  3.  Except, 
&C.,  set-off.  4.  Except,  &c.,  pay- 
ment. On  these  pleas  issue  was  joined. 
At  the  trial,  a  verdict  was  taken  by 
consent  for  the  plaintiff,  subject  to 
the  certificate  of  an  arbitrator,  who 
made  his  certificate  in  the  following 
terms  :  As  to  the  issues ^rs//y,  thirdly, 
and  lastly  joined  between  the  parties 
in  the  said  cause,  I  do  find  and  ceitify 
that  the  verdict  so  found  as  aforesaid 
ought  to  stand,  and  that  the  same 
shall  and  do  stand  upon  and  so  far  as 
the  same  relates  to  the  said  first,  third, 
and  last  issues  :'*  Held,  on  motion  to 
set  aside  the  above  certificate,  tbat  the 


of  Hon  eesm^t  to  the  whole  deela** 
cetMHi'^  aad  t&ot  i^  iMta  not  neeeeaaiy 
to  find  aepeHately  on  tbe  iaave  of  non^ 
astampsit  ae  to  eaeb  count.  Adiam  .?•. 
Rou/e,  331 

5.  Att  aotlon onanapprentviAdeed 
was  referred  to  arbitration  by  order  of 
nisi  prius»  together  with  two  other 
actions,  in  one  of  whicb  the  infant 
apprentice  sued  by  his  next  friend* 
tbe  costs  of  the  eanses  to  abide  the 
event,  and  the  costs  of  the  reference 
and  award  to  be  in  the  discretion  of 
the  arbitrator.  The  arbitrator  awarded 
that  the  verdiet  in  tbe  above  eaase 
should  be  entered  for  the  defendant, 
that  die  two  other  actions  sbmlld  be 
no  further  prosecutedi  and  that  the 
in&nt  should  pay  1^  costs  of  the 
reference  and  award.  HMt  tbat  the 
award  was  not  bad  by  reason  of  its 
directing  an  infant  to  pay  costs. 
Proudf&ot  V.  PoUe,  524 

6.  Action  on  tbe  case.  The  first 
count  was  for  selling  manure,  falsely 
and  franduleatly  representing  it  to  be 
guano;  alleging  as  special  damage 
not  only  the  injury  to  plaintiff's  own 
lands  and  crops,  but  that  he  bad  been 
obliged  to  pay  to  several  parties 
named,  to  whom  he  had  resold  it, 
compensation  for  the  injury  caused 
to  their  lands  and  cropi*  -  There  waa 
a  second  coant  similar  to  the  first, 
upon  another  sale  of  another  parcel  of 
the  manure.  Before  plea  pleaded,  a 
Judge's  order  was  obtained,  referring 
^*  all  matters  in  difference  '  between 
the  parties  in  the  cause"  to  an  arbi- 
trator; the  costs  of  the  action  to 
abide  the  event  of  Uie  award,  and  the 
costs  of  the  leferenee  and  award  to  be 
in  the  discretion  of  the  arbitrator.  It 
appeared  that  at  the  inquiry  before  the 
arbitrator  a  witness  who  had  pur- 
chased or  used  some  of  the  guano, 
was  tendered  on  behalf  of  the  pdainti^ 
to  prove  the  special  damage  alTeged  in 
the  declaration,  but  was  objected  to 
on  the  ground  that  he  was  npt  named 
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in  the  declantlon,  and  that  his  evi- 
dence was  accordingly  not  received. 
The  arbitrator,  by  his  award,  which 
was  not  expressed  to  be  de  prsemissis, 
ordered  the  defendant  to  pay  to  the 
plaintiff  a  certain  sum  of  money,  and 
that  the  costs  of  the  reference  and 
award  should  be  paid  by  the  defendant  t 
Heldy  that  the  award  was  bad,  fbr  not 
shewing  whether  the  money  was  to 
be  paid  in  respect  of  the  action,  or  of 
any  other  matter  in  difference  between 
the  parties.    Crosbie  v.  Hohnes,     566 

7.  Where  a  cause  was  referred  to  a 
barrister  to  state  a  special  case,  and 
the  case  was  stated  after  the  death  of 
the  defendant,  the  Court  refused  to 
set  it  aside.  James  and  Another  v. 
Crane^  661 

8.  Where  a  verdict  is  taken  at  nisi 
prius  l^  consent,  eyibject  to  the  certi- 
ficate of  an  arbitrator,  the  certificate, 
when  given,  relates  back  to  tlM  time 
of  the  verdict ;  therefore  where  such 
certificate  was  given  in  Vacation,  and 
several  months  after  the  return  day  of 
the  distringas  s  HeU^  that  the  suo- 
oessfiU  party  might  sign  judgment 
immediately,  and  was  not  bound  to 
wait  until  after  the  first  four  days  of 
the  ensuing  Term«    Cremer  v.  Chuck, 

672 

9.  On  a  motion  to  set  aside  an 
award)  the  Court  will  not  look  at  the 
notes  of  the  arbitrator.  Doe  d*  Hatt^ 
V*  PreMtim,  768 

10.  Where  a  verdict  is  taken  at 
nisi  prius  for  a  nominal  sum,  the 
eauH  only  being  referred  to  the  award 
of  an  arbitrator,  the  motion  to  aei 
aside  tha  award  diould  be  made  within 
the  four  days  limited  for  a  motion  for 
a  new  trial.  Riecard  v.  Kingdon,  773 

ARGUMENTATIVENESS. 
See  Pl£A,  11. 

ARREST. 

See  Capias. 

Trespass,  1,  2* 


ARREST,  (PROTECTION 
FR01tf> 

See  Bankeupt. 

ASSIGNEES. 
See  Rbplicatiok,  4. 

ATTACHMENT. 

See  Ajlbitratioh,  3. 

f .  Semble,  (htLlUke  Court  will 
pense  with  personal  service  of  a  nde 
for  an  attachment,  in  cases  where 
there  is  no  oAier  remedy,  and  it  Is 
clear  that  the  party  keeps  out  of  the 
Way  to  avoid  service.    In  re  WhdRey^ 

291 

2.  A  rule  nisi  for  an  attadiment 
for  non-payment  of  costs  having  been 
refused,  on  account  of  defective  aer- 
vice :  Heidi  thai  the  application  OHght 
be  renewed  aflter  a  firesh  demand  and 
due  service.    Dixon  v>  OUphamt^  435 

3.  A  demand  of  costsi  pursuant  to 
a  Master's  allocatUTj  indonied  on  the 
consent  rule,  was  held  sufficient  iof 
an  attachment;  where  the  affidavit 
stated  that  the  deponent  had  semd 
the  defendant  with,  a  copy  of  the 
original  rule  and  aUoeatur,  at  the  same 
time  shewing  him  the  original  role 
and  allocatur,  and  had  *'  then  de- 
manded of  him  the  oosta  allowed 
by  the  Maater  upon  the  said  rule  ;'* 
although  it  did  not  appear  diat  any 
snm  was  named.  Doe  d«  Tcm  v. 
BiUingham,  769 

ATTESTATION. 
.  See  Wakrakt  of  ArroaKBT,  5. 

ATTORNEY. 

See  Declaration,  5. 
Tazation,  2. 

ATTORNEX  GENERAL, 
iS'ee  CaowK,  I; 


ATTORNETS  UNDETITAKING. 


BAILEE. 
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ATTORNEY'S  BILL. 
See  Attorney  ahd  Gi.ient. 

1.  Where  an  attorney  encloses  an 
unsigned  bill  ofcosts  in  a  letter  signed 
by  him,  and  the  bill  of  costs  does  not 
on  the  face  df  it  shew  who  is  the  party 
chaigeable  tberewitb,  the  letter  may 
be  referred  to  supply  that  defect. 
Taylor  ▼.  Hedgmm^  115 

2.  It  is  not  necessary  that  an  at- 
torney's bill  should  be  entitled  in  a 
cause  or  Court,  if  from  the  bill  taken 
altogether  it  can  be  reasonably  ascer- 
tained in  what  Court  and  cause  the 
business  has  been  transacted*  Martin^ 
dale  V.  Falkner,  600 

ATTORNEY'S  CLERK. 

When  a  party  had  g^ven  regular 
notices  of  his  intention  to  apply  to  be 
admitted  as  an  attorney  on  the  ifirst 
day  of  Hilary  Term,  and  it  appeared 
that  on  the  second  day  of  Michaelmas 
Term  an  olR^r  of  partnership  from  the 
London  agents  of  the  -Grm  to  which 
he  was  articled  had  been  made,  pro- 
vided he  could  get  admitted  by  the 
last  day  of  diat  Term ;  the  Court  on 
BM>tion9  on  the  fourth  day  of  Michael- 
mas Term,  ordered  that  on  bis  giving 
fr'esh  notices  referring  to  the  former 
notices  and  the  present  rule,  he  should 
bet  examined,  and  if  of  ability,  ad- 
mitted the  last  day  of  that  Term.  Ex 
parte  Cktri^ffe^  S48 

ATTORNEY'S  UNDERTAKING. 

See  Taxation,  3. 

1.  Where  ah  attorney  arranged 
terms  for  the  settlement  of  an  action, 
and  in  pursuance  thereof  drew  up  a 
promissory  note  for  the  amount  of  the 
debt  and  costs,  which  the  defendant 
signed ;  and  also  gave  his  own  under- 
taking to  guarantee  the  payment  of 
the  note  with  hitefest:  HM^  that 
this  was  an  undertaking  jdven  in  his 
character  of  attorney ;   although  he 


was  not  the  attorney  in  the  action, 
*  and  it  was  sworn  by  him  that  he  wa« 
'  not  acting  as  attorney  for  the  defend- 
ant, and  that  he  had  not  made  any 
diarge,  or  been  paid  anything  for  his 
services.  In  Re  Thoma9  Fairtfutmef 
Oent;  onef  ^e*  548 

2.  It  is  no.  objection  to  a  rule 
calling  on  an  attorney  to  pay  a  sum 
of  money  pursuant  to  his  undertaking, 
that  nearly  three  years  have  elapsed 
since  it  was  given  ;  repeated  applica- 
tions for  payment  having  been  made 
from  time  to  time  up  tp  a  recent 
period.     Titterton  v.  Shefpardf    775 

ATTORNEY  AND  AGENT. 
^tf«  Taxation,  1. 

ATTORNEY  AND  CLIENT. 

An  afttomey  who  has  raoeived  a 
promissory  note  on  account  of  costs, 
may  bring  an  action  on  the  note; 
although  be  has  not  delivered  a  signed 
bill:  and  it  is  no  objection  that  the 
note  includes  future  costs*  Jeffreys  v. 
Evans  and  Othersy  62 

AWARD. 

See  Arbitration. 

A  rule  calling  on  a  party  to  pay 
money  pursuant  to  an  awaid,  with  a 
view  to  execution  under  the  1  &  2 
Tict  c.  1 10,  ia  a  mie  nisi  only  $  and 
the  Court  refused  to  make  such  rule 
abaotvte,  without  persenal  service, 
where  it  appeared  that  such  serrice 
might  be  ell^eted.     Witwood  t.  HaU, 

85 

BAIL. 

Bail  may  justify  in  respect  of  shares 
in  a  railway  company  in  actual  opera- 
tion.    Pierpaint  v.  Brewer,  487 

BAILEE. 
See  DfictA&ATioN,  9. 


•M       VOIWWOI^' 


<aSi9TU>MABJi. 


BANKRUPT. 

See  Dbcl4katiqv,  7* 
Habkas  Cobpus. 
Rekjcatiok,  4b 
Wamulxt,  1«  2,  ^ 
WABmAXT  OF  ArrouriT,  1. 

A  toBponrj  «&<!  Hmited  protectioii 
amsl;  fpaated  bj  &  <pmmis- 
fif  eke  Govt  of  Bankmptcy, 
tke  Mat.  7  1^  8  Vict  c.  70, 
s.  7,  vpoB   the  f¥>»inntion   of  a 
r's  pedtMs  cunot  be  renewed 
liy  ^m  eotnmiimioner. 
(V^iteoL  t45 


BABRISTBR. 


.7. 


ipyimCMft  lit  jfe  |;wdEBBi»  to 

:infer  if  i^BttBB  nder  dK 

e;.  :$S  r  JMi;  Oat  tbey 

omd  to  entertain 

ef  Ae  modier  nnder 

101  •  if  made  within 

hf  that  act.    Re^na 

Otkeee^  Esqekeh   131 


"iJVki.t 


HGAMY. 


U 


BOND. 


F&ma«5» 

RETUCATIDHt  2. 


BREACH. 
5w  DBCLananoii,  a. 

BCILDING  ACT. 
Jberua«IS. 


w A«  bIA. 
i^ee  BjSCLAUATTOM,  7. 

CAPIAS. 

The  pMceedii^^y  ei^iaa  in 
aneeof a  Jo4|^'e drto'iuidflr the  \ it% 
Vict.  e.  1  iO»  is  eollateial  to  the  eaoae  | 
imd  thorefor^  iil^iigh  the  defcndai^ 
la  arreatedy  and  eonUiHieain  oi|Bto4|^ 
the  {lUiDliff  Buqr  ei^ker  an  appetraMf 
fbr  ham»  fi)«  hja  declaiatioiif  and  aaraa 

notMetl)ei^4  in  ^«  s^me  nan^er^l 
if  IIP  arrest  had  taken  pace.     NeaU  ▼• 

CARRIER. 

See  DCCLARATtOK,  9. 

.     CERTAlNTT* 
Eee  DscLARATioi^  5. 

CERTIORARI.        ^ 
See  OaBsa  of  Snsaiovaf  3. 

1.  A  local  act;,  the  6  &  7  Vifit.  c. 
7o»  enipoweiieu  eeitain*  coBntiissuynen 
to  make  an  asaessment  fbr  the  por- 
poaei  BHQiianed  in.Hie  net,  'Tlia  act 
contained  seyeral  clauses  relating  to 
pfeeeediii^  nefoie  nagistnites  to  en^ 
foroe  the  payment  of  the  assessment ; 
and»  by  a  sn^gasitcljwaft  the  158th 
provided  '*  that  no  proceeding  in  pnr- 
soance  of  thia  aot.'^tei^  idadtbe  qnaahed 
or  yaoa^te  vanfcnf  form,  nor  shall 
the  same  he  removed  by  oertiofwi  or 
otherwise,  into  any  of.  tha-  superior 
Comts."  The  power  to  appeal  to  the 
qnarter  sessions  was  given,  by  the 
IGlst  section :  Held^  that  the  cbuise 
taking  away  the  certiorari  had  a  gene- 
ral application  to  all  proceedings  nnder 
the  act ;  and,  therefore,  applied  to  the 
case  of  an  appeal  nnd^r  the  161st 
section.  Re^.  r.  7%e  Tkitieer  off  Lmd^ 
<ey»  101 

2.  Tfaa  S  Yist;  a  10^  enncU.  that 
in  orders  of  bastardy  it  shall  be  sniB- 


CONS(BSkA¥lON. 


COURf  OF  REQUBSt^.    »4T 


cient  to  follow  tii^  fbrms  given  in  the 
schedule  io .  the-  act  Fonn  No.  8,  in 
the  schedule  has  a  blank  left  after  the 
words  and  we  having  "  heard  the  evi- 
dence of  such  woman  :"  Held  on 
motion  ibr  a  certiorari  to  bring  up  an 
erder  in  bastardy,  for  the  purpose  of 
being  quashed,  as  not  shewing  that  the 
evidence  of  the  woman  was  taken  on 
oath,  that  it  was  not  -n^essary  that 
Bueh  blank  should  be  filled  up  with  the 
woids  **  on  oath'*  or  "  on  affirmation/' 
Refflna  v«   The  Jmstiees  4^  Cheshire, 

837 
S.  Where  an  order  of  removal  is 
apparently  defective  on  the  face  of  it, 
as  not  shewing  jurisdiction  on  the  part 
of  the  justices  making  it ;  the  parish 
on  whom  the  order  is  made,  need  not 
appeal  to  the  Court  of  Quarter  Ses- 
sions, but  may  come  in  the  first  in- 
stance to  this  Court  for  a  certiorari. 
Reginav,  Cr.  W.Blathwayt  and  Henry 
Bush,  Esqre.  542 

CHURCHWARDEN. 
. .    See  Notice  09  Appsai,  S,  4. 

OOMPOUNDINa  <31IM  B. 

See  Wajuukx  os  Atto&nbt»  3. 

COMMIMION, 
Se^  Cmmn^  1. 


•  « 


COMMISSIONER. 

-  Se^  Ikterbooatories. 
Inquisition, 

,  CONSENT. 

'/  See  DftCLAmATiQifi  4. 

-*^;^    .-' €ON«IDEKA*lfl6W. 
See  Plba,  13. 


CONSUL. 
See  AFViDAm^  8. 

CONTINUANCE  (OP  WRIT). 
See  Weit  (Coktihuanci  o»). 

COSTS. 

See  Arbitratioit,  5. 
Court  o-v  Re<kuests« 
New  Trial,  9« 
Pauper,  I,  2. 
Plea,  12« 

SflERIPP,  5* 

STATiMtf  Pftoommraai  S* 

1.  A  party  who  successfully  shews 
cause  in  the  first  instance,  is  entitled 
to  costs  in  eases  wb^  a  rule  nisi 
would,  if  granted,  have  operated  to 
his  prejudice^  Jtenme  aiid  Another  r. 
Sereeford  and  Others,  464 

2.  Where,  after  writ  W9ned,  iSk^  de- 
fendant applies  to  -a'  Judgcr  to  stay 
proceedings  on'  paymeiil  of  a  certain 
sum  and  costs,  and  the  phdn^  refuses 
to  accept  the  sum  offerol^  alleging  that 
more  is  due,  but  at  the  trial  recover* 
no  more ;  he  is  entitled  to  full  costs^ 
unkss  the  amount  o£Cered  liaa  beea 
paid  into  Court*  Clark,  Administrar 
trixt  ^e,  v«  Dann,  518 

COSTS  OF  THE  DAT. 

See  Error,  2. 
PAurita,  2. 

COUNSELS  SIGNATURE. 

The  signature  of  counsel  to  special 
pleas  need  not  be  stated  in  making  up 
the  issue.     Jefferies  v.  Yabioi^dfif  807 

COURT  BARON. 

See  False  Judgment. 

COURT  OF  REQUESTS. 

J.  -« 

Where  a  cause  of  action  to  which 
the  provisions  of  t&e  2S  Oeo.  2,  c  30, 
t.  6,  (The  Tower  Hamleto  Court  of 
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CULTIVATION. 


DECLARATION. 


Requests'  Act)  extend,  Is  made  fiie 
subject  of  an  action  in  the  superior 
Courts,  and  tried  on  a  writ  of  trial 
before  the  secondary,  and  a  verdict  is 
found  fbr  less  than  40^.,  it  is  compe- 
tent for  the  defendant  to  avail  himself 
of  the  objection  by  suggestion  under 
sect.  7,  although  the  secondary  has  not 
power  to  certify  under  sect.  8.  Cafes 
v«  Jonth  i^9 

CREDITORS. 
See  Dbclarai^OK,  4. 

CRIME  COMPOUNDING. 

See  CoMPouKDiMO  Crime. 

CROWN. 

1.  la  an  ij^fopnation  by  the  AUor- 
»ay  Gteneral  under  the  Cuatoma'  Act, 
tha  Court  has  no  power  to  direo(  a 
commiasion  for  the  examination  of  a 
witaeaa  abff>ad  on  behalf  of  the  de- 
fendaot ;  aov  will  the  Court  postiKme 
the  tffial  iot  the  purpose  of  compel- 
liBg  the  Ciown  to  consent  to  such 
conuBiaaioa.  AUom9^  G^n^r&l  v* 
Boeet,  492 

2,  An  action  of  trespass  qjapxe 
clMEiaumfregit  havii^  j^n  brought  in 
the  Court  of  Common  Pleas^  the  de« 
faadant  pleadied.that  tha  locuis  in  <|uo 
was  part  of  a  forest  belonging  to  the 
Ceowb,.  and  that  he»  as  aecvant  of  the 
Crown^comjq[itted  the  alleged  treapaas. 
The  replication  put  in  issue  the  title  of 
ifae  Crawft :  Held^  that  ailer  notice  to 
the  plaintiff,  the  cause-  might  be  re- 
moved into  Uiis  Court  by  nui»  absolute 
in  the  first  instance,  upon  the  mere 
statement  of  tfad  Attorney  General 
(wilihoQt  affidavit)  that  the  intereal  of 
the  Ciovn  came  ia  question.  In  such 
a  caae  twodaya*  notice  of  U^  motion  ia 
sufBciaBt     The  Atiorme^  Gefkeral  v. 

CULTIVATIOH. 
See  Replicatiok*  6. 


CUSTOMS. 

See  C&owM,  1 . 
Plsa,  17- 

DAY  (FRACTION  OF  A). 
See  KonoB  (ov  AmAi,^ 

DE  INJURIA. 
S(se  RxFUCATiOK,  3,  4. 

DEATH, 

See  ARnmATioK,  7« 

Jvi>eiiBKT»  Nawo  tmo  Tvxe. 

DECLARATION. 

1.  Where  a  statute  requires  oertsin 
qualifications  in  persons  acting  nndet 
ity  and  provides  that  in  an  action  for 
penalties  for  acting  without  qualifica- 
tion, the  defendant  shall  prove  that  he 
was  duly  qualified,  it  is  sufficient  to 
allege  in  the  dedara^on  tliat  the 
defendant  was  not  qualified,  without 
specifying  in  what  his  disqualification 
consisted.     Cooh  v.  Swift t  67 

2.  Since  the  rule  of  H.  T,,  4  Wra.  4, 
r.  6,  the  venue  is  ^e  county  for  all 
purposes :  therefore,  in  declaring  for 
a  penalty,  it  is  not  necessary  to  aver 
that  (he  ofibnce  was  committed  wMin 
the  county  in  which  the  venue  was 
laid.     lb.  ^  67 

8.  In  an  actioii  t^  debt  on  a  pro- 
missory note,  the  declaration  stated 
that  the  defendant  promised  to  pay  die 
plaintiff  or  his  order  696^,  on  a  day 
not  laid  under  a  videlicet,  and  there- 
upon the  defendant  agreed  to  pay  ^be 
amount  of  the  said  note  to  the  pbintzff 
on  request :  Held^  not  doubk ;  and 
that  It  sufllciently  appeared  by  refer- 
ence to  the  commencement  of  tiie 
action",  that  the  note  had  become  due, 
without  the  iisual  allegation,  **  which 
period  has  now  elapsed."  Shepherd  w. 
Shepherd,  199 

4.  A  declaration  in  debt  hj  tiie 
assignee  6f  an  insolvent  debtor,  staled 
that  the  plaintiff  had  brought  an  actum 


DECLARATION. 
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against  the  Mtmiamt  to  recover  a 
debt  due  to  tbe  insolvent ;  that  after 
issue  joined^  the  cause  was  referred  to 
arbitration  by  order  of  nisi  prins.  The 
declaration  then  alleged  mutual  pro- 
mises to  abide  by,  perform,  and  ftilfil 
the  awaid;  a«d  that  the  arbitrator 
awarded  that  the  plaintiff  was  entitled 
to  recover  a  certaia  sua :  breach,  non- 
payment. 

HeU  on  special  demurrer,  that  the 
allegation  of  mntual  promises  rendered 
the  declaration  bad. 

Held  alsoi  that  it  need  not  appear 
by  tiba  dtdmlion  that  the  anbmission 
to  arbitration  was  with  the  consent  of 
the  major  part  of  dia  creditors  of  the 
inaolvent ;  aad  semble,  that  the  absence, 
of  such  consent  would  uot  vitiate  tbe 
award*     SutcUffe  v.  Brooke^         309 

5.  Assumpsit.  The  declaratiou 
stated  that  the  defendant  and  A.  were 
in  partnership  as  attorneys,  and  in 
consideration  that  the  plaintiff  would 
retain  them  as  such  attorneys,  to  con- 
duct an  action  at  the  suit  of  B.  against 
one  L.  for  negligent  driving,  the  de- 
fendant and  his  partner  projxiised  to 
fulfil  their  duty  as  such  attorneys  in 
and  about  prosecuting  the  said  action, 
and  recovering  damages :  it  then 
aUeged  that  &e  defendant  and  his 
partner  did,  under  the  said  retainer, 
commence  an  action  against  L.,  and 
auch  proceedini^  were  thereupon  taken 
that  B.  recovered  judgment  against 
L.  for  56/,  15«.:  that  afterwards  the 
defendant  and  his  said  partner,  aa  auch 
aUomeifS  0$  aforesaid^  for  obtaining 
satisfaction  of  the  said  damages,  sued 
out  a  writ  of  fi.  fa.,  to  which  the  sheriff 
returned  that  he  had  levied  9/^.,  part  of 
t^e  damages^  and  nulla  bon^  as  to  the 
residue:  that  the  defendant  and  his 
said  partner,  om  such  attomeya  as  afore^ 
midf  for  obtaining,  aa^sfi^tion  of  the 
said  residue,  issued  a  ca,  sa^,  by  virtue 
whereof  L.  was  imprisoned,  and  paid 
the  reaidtte  of  the  damage*  tp  the 
gpverpor  of  the, gaol,  who  paid  the 

you  uu 


same  to  the  defendant  and  his  partner, 
OM  tuck  gUormeffs  aa  aforesaid:  that 
before  they  received  Uie  same  they 
sent,  as  such  attorneys  as  aforesaid,  to 
the  gaoler,  a  discharge  of  L.  out  of 
custody,  by  virtue  whereof  he  was 
discharged.  Breach  :  that  although 
the  defendant  and  his  partner  received 
the  said  damages,  and  the  plaintiff 
duly  paid  to  them,  as  such  attorneys 
as  aforesaid,  their  costs  and  charges  of 
prosecuting  th»  said  action,  yet  they 
had  not  paid  to  B.  or  the  plaintiff,  the 
residue  of  the  bM  damageSn 

Held,  that  the  declaration  was  bad 
on  special  demurrer,  for  not  shewing 
with  sufficient  certainty  that  the  money 
which  the  defendant  had  received  and 
not  paid  over,  was  money  received  by 
the  defendant  and  his  partner  as  attor* 
neys  in  the  action,  under  the  retainer. 

Held  also,  that  the  original  retamer 
was  not  determined  by  the  judgment } 
but  continued  afterwards  so  aa  to 
warrant  the  attorney  in  issuing  execu- 
tion Within  a  year  and  a  day ;  or  after- 
wards, in  continuation  of  a  former  writ 
of  execution  issued  within  that  time  ; 
and  ako  to  warrant  his  reonving  the 
damages  without  a  writ  of  execu- 
tion (a). 

(a)  The  readar  is  requested  taeaaeel 
the  marginal  note,  aa/e,  p.  800,  and 
to  substitute  tbe  i^vn»  Befrim  v. 
Htdm0,  M9,  722 

6.  Assttvnfpsit.  The  dedaratmn 
lAleged  that  *'thera  had*  been,  and 
then  were,  divers  accounts  betwenf  the 
plaintiff  and  the'  defendtsnt^  which 
accounts  were  open  and  vnsetded," 
and  that  there  were  divees  dispntes 
between  the  plakltW  and  the  defend- 
ant toudfaing  the  said  acconnts,  and 
that  the  plaintiff  didised  ef  •  Ae^  de 
fbndant  Hiat  lie  was  indebted  to  him  in 
a'  large  mm  of  money,  and  ttet  the 
deflendant  e9«)med  of  the  plaintiff  duit 
he,  the  plaintiff,  was  indebted  to  the 
defendant ;  and  then  that  it  was  agreed 
that  each  party  should  withdraw  his 

III  D.  &  L* 
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claim,  and  tbat  tlie  defendant  should 
pay  the  plaintiff  an  annuity  of  6/.  for 
life.  It  then  alleged,  that  in  consi- 
deration that  the  philntifF would  with- 
draw his  claim,  ilie  defbiidant  pro- 
mised to  pay  the  annuity.  Breach, 
non-payment  of  the  annuity.  Plea, 
iWft  MsttiBpsk ;  HaUk  qi^  in^tiDii  in 
arreat  d  ju«lgmeat,  that  the  <ieelai»- 
tioudlsdoseda  auffieieat  cotisicberalkHi 
f»  wiiieh  tQmaioDain  an  aaaumpsit^on 
the  ddendanl's  promise.  LlewiU^  ▼. 
ih^fll^m^  ai8 

•  7.  Deoiaiftlioa  cm  a  bond  under 
I  8c  2  Viet.  c.  110,  a.  8,  giveu  hj  the 
detfbndant  and  others,  his  partners  in 
ti«de^  slated  that  jodgaiAnt  waa  reco- 
iled in  an.  action  for  the  original 
deht»  which  w«s  not  paid;  and  that  a 
jiid|ce's  order  waa  made  to  render- 4hf 
prineipala  within  ten.  days,  which  time 
UNM  enlarged  without  prejodio^  by 
mrather  Judge's  order;  that  «  rakb 
nisi  was  obtained  within  that  period, 
calling  cm  the  plainlilF  to  shew  cause 
on  a  subsequent  day  why  the  defend- 
ant aud  %ls  hail  should  not' have 
further  time  to  render,  and  that  in 
the  meantime  proceedings  against  the 
dtffendattt .  and  his  ^h&^  f  slioald  be 
atayedj  tind  tJbat  cesther.tdraidefesidh 
•mmor  his  ooNiebtorB  tctideBed>  thefm* 
echroB  occofdiiig'toiherpBactke  of  ikm 
Cottrti  nr-wtthiR  the  ttmc' mcwkumed 
i&  eitba:  of  the  omdera,  or  within  walj 
QthftT  tiai^,  'OS  m  asy  snattiiec  diceotMl 
fay  ^tba  'Court  or-  any  Indge  'thcraof  r. 
fihld^  first,  that  m  -piea  whieh  aUegad 
that  fio.^rrit  oC^a^  aai.  had  ia#it)il%itiM 
Ofigiiial:A^Mit:isat  ^asd*  Saoand^ 
tbaA.ftjrpkit  wihifllL  .AiMBed  ihali  thi 
Judge's  order  had  beea».«l>%nDadF:'ef 
IiflrtallD(|^  £faftplaiB«i£&  was  iMid-ciailiily, 
lig»t^  pkfi  whirix^  alleged  afaat^  tl^nda 
niar  m  ihac  dcidatatieB-aifegHl^mriB 
jBfoAi  4iAn(diile  on  Ae .  twiaaty  lat cand 
day  ol  Tem^  giving  fuitheitJtinia  Id 
rt iidbr#  andr  that  a-  lebder  tvasi  mada 
aidthin  that  tim^wa%^;ood.  FowM^^ 
Aafc^aiboBduandbsrcl  A^iftVietc  110, 


a.  8,  under  audi  eireiinEiBtanoea» 
not  a  claim  within  the  6  Geo*  4^  e.  16, 
ss.  51  and  M,1iarred  by  the  defeod- 
antV-oertiH^sIs  «btaiiie*v«fter  Ac 
commencement  of  the  original. action, 
bu^  bcfom  judgment.  Kfthly,  that  a 
plea  alledng  that  tiie  plaintiff  had 
brought  a'li  dfttion  to  fecOTer  the  aam 
mentioned  in^tha  bond  at  the  time  of 
giving  the  bond,  was  not  a  bar  to  an 
action  on  fhe-'bdtid,  although  the 
judgment  in  respect  of  the  debt  was 
obtained  iif  an  action  aubseqnently 
eeaaoieaoed.  Wmon  v-  Jarm^an,  426 
84  Asaump^itk.  Tha^  dedasation 
fJk^  a  pffoiais^  to  tnarty  **  within 
a  reaaonabk  tme  after,  the  dafeiidaiil 
ahonU  he  Ibereuofbo^  P»qi»e8ted  li^.tha 
pl^ntiffi"  fmiwiihoul  AYisamg  a 
request,  stated  for  breach  that*  the 
defendantr  bid  ifrrong^9^>  warped 
anathcff  paesoi^.  Plaa»  ihat  iha  da* 
fendant  waa  never  wquastadtQ-n^any 
thff  plaintiffi  HeU,^Mr9ppm^r6e^ 
aaursar,  jthat  th^dadv^tKHi  waa  09Qd| 
^  shewing  a  bseach  of  ^iitraci.j^y.tbf 
drfei)daiH<f  which  ^9§m^»^  witK/anf 
nafleiaity  ftu  aUagpng^a  raflfml;  and 
that  ihis  piea  was  c^sfi^uav^ly  hwL 

,  9.  ]n  aa/aotiaa  of  asainnpiit  ugasinst 
Uie  propii^bor  of  a  cab  for  the  loaa  af 
{juggagd,  Iha  [^romiaa^of  tin  deted* 
IM  was  alb^d.  to  rbc^  "  safe^  and 
securely"  to  eouTey  tha  plaintiff  and 
hia  hi^SUga  ;  i^Mr  that  thU  all^ga- 
tiaa  was  aoMaUi^  by  the  pcomiaa 
i«plM  by:  laiv^  to  use  due  and  ceafoii- 
aW^ii5aw?fca4j^4»haV;  as  ^all^gar 
ftioi^.maal  bfliwHw^nMid  with  la&nuoe 
Ut.Af^L^W^tmo^  tho. Wlae  aoog^ 
t(rhe:(d«f«l9^vJ!sfft'v«.SW,        788 
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DEBARTORB^ 

■  /  -..  ^      .      .   . 

jfca  •Pua(i,v4. 
'iyE8BRTSlt. 
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DISTRINGAS. 


SRBiOR. 


BSl 


DIES  NON. 

See  AppjSA&JUfC£«  3. 

DISCONTINUE  (RULE  TO). 

See  JUDOHBNT  (as  in  CA8B  OF  A 

Nonsuit),  4. 
Stat  of  Peocbedznos,  !• 

DISTRESS. 
See  Replication,  8. 

DISTRINGAS. 

1.  In  the  affidavit  to  obtain  a  ^* 
tringas,  it  is  not  sufficient  to  state 
ihat  the  defendant  has  not  appeared 
''according  to  the  exigency  of  the 
aatd  writ  ;'*  it  ought  to  state  generally 
thai  he  has  not  appealed.  Drage  v* 
Bird,  617 

2.  Where  caUs  had  been  made  at 
the  residence  of  the  defendant,  and 
answers  given  ;  on  one  ocoaaibn,  that 
he  wae  at  home  and  itl,  and  could  not 
be  seen ;  and  on  another,  that  he  was 
at  home  and  could  not  be  seen ;  and 
k  was  sworn  that  it  was  believed  that 
ihe  defendant  was  bedridden,  and  had 
been  confined  to  his  house  for  many 
years ;  the  Court  granted  a  distringas 
to  cottipel  an  appearance,  without  the 
usual  statement  in  the  affidavit,  of  a 
befief  that  the  defetidant  iK^as  keepini^ 
out  of  the  way  to  avoid  service. 
WUkins  V.  Jones,  747 

8.  The  Court  granted  a  distringas 
for  the  purpose  of  proceeding  to  c«t* 
lawry  on  an  affidavit  whkfa  disclosed 
attempts  to  serve  the  defendant  at  his 
^BM  of  bos!neBs,'and  the  lettvlni;  4 
t!opy  orthe  pit>ce8S  ^h  a  eterk,'ltifd 
also  thafe^the  dlifiMlddnt's  (teosofYesf^ 
denoe  could  not  be  discovered.  Rock 
y.  Adam  ({Wi  i^^thetf:  817 

4.  In  an  affidavit  for  a  distringas 
to  proceed  to  outbwfy,  it  should 
appear  that  a  copy  of  the  writ  of 
summons  has  been  h&:  at  some  place, 
where  it  is  probable  that  being  so  left, 
it  may  come  16' th^  defendant^  know- 
ledge.    VertHm  v.  PinmeeHt         744 


DUPLTcimr. 

See  Dbclajiatton,.  3* 
Plba,  6. 
Rbpugasiion,  4, 11. 

EJECTMENT^ 

1.  Where  a  decUnfatiott  in  ejeotmeaC 
was  intituled  <<  Trinity  Term, »  Viot.,*' 
instead  of  '*  Trinity  Term,  8  Vict.,*^ 
and  the  netioe,  which  was  widiost 
date,  required  the  teoant  to  appear  in 
next  Michaelmas  Term;  the  Court 
granted  a  rule  for  judgment  against 
the  casual  ejector.  Dee  dem.  G^d^  n 
Roe,  809 

9.  Where  judgment  had  been  signed 
agakist  the  casual  ejector  v  Held,  tha£ 
the  tenant  had  no  lodis  standi  in 
Coult  before  appeantncev  to  object  t6 
the  validity  of  the  deseription  of  tii# 
premises  in  the  declaration.  Dot  dwn; 
IRUtMiOA  and  Another  v.  Ro&,    MS 

BMBEZZLBMfiNT. 
See  Warrant  or  Attorkvt,  3. 

ERROR. 

'  1.  The  Couift  dispensed  with  the 
Mttendhnoe  ct£  the  plaintiff  in  error  to 
etravei  oyer  of  the  lecovd  of  an  iiidk(>- 
mens  for  bigamy,  for  the  purpose 
of  asfligiiing^  enors :  where  it  appeared 
that  he  was  resident  in  Amtn^ja^ 
where  he  had  been  for  the  last  thisty 
years ;  that  he  was  snty^aix^ean  <^ 
age,  and  subject  to  pand^tic  attache ; 
and  diathe^  could  not  mak&  the- jouof^ 
ney.ta  this  comrtry  without  injuiry  to 
Us  health;  and  wi&ont  eonaideraUe 
peciliiiaigr  ioss» 

Where  the  prosecvtor  and  Ins  at» 
toney  taere  v  both  dead,  •  the  C6vtt 
cKrecled  service  of  the  rale  to  join 
fas'enm'i»ibv'nndie,i9y4tiofcilig  H  vp 
in  the'CnmnOADei,  aiMt  sertingh 
ebpy:  oar  the  aolimtor^  the  TreaslHry* 
Mvnuy  v.  The  QvHm  ttM> 

a.  Wherc^  iitstfe  Is  jdnedsim  tmse  in 
fact,  the  defendant  is  entitled  to  costs 

1 1 1  2 
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EXECUTOR. 


of  the  day  for  not  proceeding  to  trudi 
as  in  otber  cases.  UreviUe  r,  Sparding 
and  Anothery  93o 

ESTOPPEL. 

A  dedaratiqn  against  a  witness  ffff 
not  attending  a  trial  pursuant  to  a 
subpoena,  •  alkged  diai  ^U^  plaintiff 
liad  a  good  cause  of  action  in  that 
suit,  and.'lhat'tfaa^SeStisMihy  of  the 
defendant  was  material  evidence  for 
the  plaiotiflr.  Pleas ;  Irtt;  not  guilty  ; 
secondlyi  that  plaintiff  could  have 
proceeded  to  trial  tvithout  the  tes- 
timony of  the  defendant  Evidence 
was  tendered  on  the  part  of  the  Ue*- 
fendant  at  the  trial,  for  the  porpose  of 
shewing  that  the  plaintiff  hsd  not  a 
cause  of  action  in  the  original  suit : 
HeU^  that  as  the  defendant  had  not 
traversed  the.  aUegations  tbat  the 
plaintiff  had  a  good  cause  of  action, 
and  that  the  evidence  was  fiaaterial, 
those  allegations  were  admitted ;  and 
that  he  was  oonsQqtieiiJtly  estopped 
from  giving  the  evidence  tendered. 
Nfifdhum  V.  Prober,  190 

EVIDENCE  (MATEBIAL). 

See  Matbeial  Evidence. 

EXCISE.     . 

S9&  PUTAi  17. 

4  i 

EXECUTION. 

See  Award. 

dsclaeatiok}  5» 
Feme  Covert,  2. 

Sheriff^  1*     *. 

•  '     '  '       ■ 

EXECUTOR. 

See  Plea,  14, 16. 

A  declaration  fbr  use  and  occupation 
against  executors,  charging  them  in 
respect  of  certain  premises  held  by 
^hera  as  executors  under  a  demise  to 
their  testatdr^  bu^  not  alleging  any 
occupation  by  them  is  good,  undej 
II  deb.  2,  c.  19,' as  sufficiently  charg- 


FEME  CpVEItT-, 

ing  them  de  bonis  testatoris«     Atkhu 
V.  Hvmphrey  and  Another^  6lt 

£XPEK1»E80F  SHERIFF. 

See  Shsrief  (E^?£|rjs^  of). 

r,    iFALBE  JUtKHtfENT. 

On  a  retum  to  a  writ  of  fUse  jndg* 
tttont  of  the  proceedings  in  a  Contt 
baron  to  ivoover  a  cbbt,  6ie  Comt 
was  stated  to  have  been  held  1»elbf« 
W,  K.,  Esq.,  steward  of  the  sud 
Conrt,  and  W.  U.  and  W.  M.  and 
others,  free  soitSfrs  of  the  said  Contt : 
Httd^  that  it  was  not  necessary  fer 
the  proceedings  to  shew  that  the 
steward  was  aim  steward  of  the  manor : 
Htld  also,  that  the  above  was  the 
correct  style  of  the  Couit,  and  that  it 
mis  not  a  necessary  presumpUon  that 
the  steward  acted  jodiciany  in  the 
proeeedhigs:  HM,  that  it  was  not 
necessary  to  state  die  names  of  more 
thantwoofthssoitors,  Btowmr.Om 

825 
FEIGNED  IKUE. 

Where  a  feigned  issue  is  directed 
under  the  Interpleader  Act,  to  try  the 
property  in  certain  goods,  it  may  still 
be  framed  in  the  form  of  a  pretended 
wager»  notwithstan^og  the  provisions 
of  the  8  &  9  Vict,  c  109,  ss.  18  and 
19|  although  a  new  form  of  issue  is 
given  by  the  schedule  to  the  latter 
section.  LmardauA Another T.Bntehet 
andOtheret  815 

FEftE  COVERT. 

1.  It  is  no  objection  to  the  issuing 
of  a  commissioti  to  take  the  acknow- 
ledgment of  a  feme  covert  resident 
beyond  seas,  under  stat.  8  &  4  Wm, 
4,  c.  74»  s.  83,  that  her  Christian 
name  is  unknown ;  but  when  the 
commission  ^  returned,  -the  Cenit  will 
require  strict  proof  of  her  identity. 
In  re  the  Wife  if  Otvge  AiherUm^  26 

2.  Wh^e.  a  marked  woman  is 
takeo  in  e;ieciiftisi»*on  a  judgment 
obtained  in  an  ^action  oommenped 
against  her  when  sole,  the  Court  will 


HABEAS  CORPUS. 

iiot  disebaTgQ  her  <mt  of  custody; 
altliough  it  appear  that  she  hai  no 
separate  pcoperty,  Banim  v.  MMtfaret 
Jmet,  667 

FIERI  FACIAS. 
A  ca.  tat  -wta  iaabcd'ogaiiut  both 
defuidftBti  on  the  Msae  imj  that  final 
judgnent  wm  ligiied ;  and  one  oC  llw 
defeodaota  was  taken  uDder  it)  and 
•obMqscatlj  diadtuged  nadcf  the 
losohsBt  Act.  The  plaintiff  in- 
structed the  aheriffoot  U>  wucule  tb« 
writ  agaiBet  t^  otb««  defendtnt,  and 
the  writ  reaiaiaed  in  th«  sheiUTb 
hands  nnretunied  :  Held,  that  a  writ 
of  S.  fa,  which  was  istued  agahnt  the 
gooda  of  tho  oUier  defendant  more 
disii  a  year  frOm  the  dale  of  (he 
judgment,  waa  not  irT^^Blar,  for  want 
of  tha  writ  of  ea.  ta.  b^ng  pnvioiuly 
returned,  of  of  a  scite  faoias  beiog 
iwoed  to  revive  the  jndgtneRtt 
frmkiim  v.Hodgkmtm  Mtd  Beak,  6M 

FORCIBLE  ENHtV. 
See'Vl  ET  AaJiu. 

FRACTION  OF  A  DAY, 
jSm  Day,  (Fr actios  op).    ■ 

OAMIN.fi.'     ,, 
Seeh&emr. 

QENfiRAL  ISSUE. 
,.,PiPA»  13.   , 
.       GUARANTEE.     ,    . 

■'         '  See  VawaMce,  1,  4, 

habe;as  CORPUS.  '■    , 

iSW  lA)irAT?C- 

pKIK>NmK,'l,9:. 

On  ino6on  for  a  baheks  corpiia : 


irlQUlSlTION.  853 

Seld,  that  it  b  not  necessary  tbat  a 
baokrupt  should  roake  and  sign  the 
declaration  required  by  the  8  &  d  VicL 
c.  48,  previous  to  eadi  examination. 
It  is  sufficient  if  he  do  so  pTevioue  to 
the  first  ezaminadon.  InTeBltB,^6S 

HIGHWAY  ACT. 

An  Taxuiom,  a, 

HOLDBR  (OF  BILL). 

^ee  Pi,EA,  11. 

HUSBAJPTORT,  CBULB  OF),  . 

See  RtPLicAiioit,  4. 

II^LEGALtTr.  ,. 

ifee  WAitRAMT  OT"  ATWjaftset,  3. 

INCOME  TAX, ACT. 
St  PcHft,  K " 

INDORSEMENT  (ON  PROCESS). 
SeeUi 


See  Abbitkatiom,  5. 

Al^BABAMtiB,  2. 

Pbocheim  Amt. 

INQUISITWN. 

A  commfssibn  tested  STst  of  Fe- 
hmary,  and  returoable  15tb  of  April, 
1843,  aathorized  tha  commiBsioners 
to  inquire  whether  D.  i*  vow  Indebted 
to  the  Crown  in  any  an4  what  sums. 
The  inqqitMoD  there«n,  Aated  Ist  of 
March,  1813,  fomid,  that  D.  was,  on 
the  day  of  taking  the  inquisition,  in- 
debted to  the  Queen  in  a  certain  sum, 
for  custoTDs  duty  on  silk  imported  by 
liim  between  the  8th  and  Htb  of 
Fchrnary,  IS-tl.  A  scire  facias  issued 
on  this  inquisition,  tested  the  30lh  of 


8M   INTERROGATORIES. 


JUeOMBNT^fto. 


Mtrclii  1S4«.  Held,  fiitt,  tbtt  Uit 
finfling  in  the  laquisitkm  w&s  not  ior 
consistent  with  the  authoribr  given  to 
the  eommisnoners,  and  th«t  the  form 
of  the  commission  and  inquisition  was 
according  to  the  established  precer 
dents.  Secondly,  that  the  fact  of  the 
scire  facias  having  issued  before  the 
commission  was  returnable,  was  41 
mere  irregularity,  and  not  a  ground 
of  error.  Dean  v.  Thd  Queen  (in 
Error),  714 

INSOLVENT. 

See  Dbclaratiok,  4. 
Fieri  Facias. 

Pl.EA«  9. 

Prisoner,  8. 
Replication,  9. 
Security  for  Costs. 
Trespass,  1,  2. 

INTEREST. 
See  Affidavit  of  Debt. 

INTERPLEADER. 

See  Feigned  Issue. 
Sheriff,  4« 

The  first  section  of  the  Interpleader 
Act  does  not  apply  to  the  case  of  a 
party  sued  by  one  pecson  for  the  price 
of  goods,  and  by  another  for  the  goods 
themselves.  Slaneif  y.  Sidnet;  and 
(MuTs,  250 

INTERROGATORIES. 

A  commusiontoezaoiinewitiieaseg 
Oft  intecrogatories  and  ctosa*inteiio« 
gatories^  waa  sent  oat  to  Bel&st,  th« 
commiaaionera  being  en^oiTeMd  '*  to 
ptU,  m  cause  to  be  put  additional 
foettiana^  when  it  should  appear  to 
them  (o  be  necessury  and  proper*** 
The  defendant,  when  hdbre  tha  ooohr 
adssfioReit,  ahandoned  some  of  hU 
erosa-inurrogaiorirsi  and  proposed  to 
put  additioiMd  questiotta^.to  wbteb  itibe 
pkintiff  objected*  The  commisaioneffi 
proceeded  with  the  'ezanuBaltona  on 


! 


stioh  qoestiona  **attiJMt  €0  the  ob- 
jectioaB.**  At  tlie  trial,  tlie  ecatiwen 
to  these  questions  irera  mled  to  be 
inadmissible  in  errldenoe  t  HeU  ffaat 
the  n:ding  waa  right.  «s  liie  eommia- 
sioRers  ought  th^Melvea  to  havede* 
cided  wlitMlier  the  qoestioiia  w«re 
neeeaeary  and-  pro^  to  b#  p«t^  and. 
not  to  have  laft  Auit  ^^tmrnkm  Ibr  ifao 
deCermination  of  the  Court.  Wil- 
Uameon  t.  F^,  14 

IRREGULARITY. 

See  Replication,  12. 

The  copy  of  a  writ  of  anmmoiia 
served  on  tJbe  defendant  was  indorsed 
'*  The  plaintiff  claims  150/.,  and  in- 
terest for  debt,  and  ^l.  d«.  coats.'* 
Held  irregular  |  and  that  the  notion 
was  correctly  made  to  aet  aside  the 
writ  of  summons  aa  well  as  the  oapy 
and  service  thereof,  CAafmoa  ▼• 
Becke^  ZSO 

ISSUE. 

See  Counssl's  SioxATumB. 

The  isaae  on  a  ^wrik  of  trial  need* 
not  state  the  day  of  the  xetwiiy  bat 
Aould.  state  the  tasU  of  tlie  wriu  The 
Court  will  not,  however,  en  aoooiHt 
of  that  omissiDn*  aet  aside  tkaiasne» 
but  will  direct  it  to  be  aamnded*  at 
the  coat  of  tiie  {daiDtifl^     JkgerigM  t. 

lUioasH  aa? 

ISSUES,  (SEVERAL> 
iSee  AaairaATfON,  4. 

JUDGE'S  ORDER. 

See  OaDSR  op  Judoe. 

JUDGMENT. 
iS'ee  REK.i€AnoN,  S. 


JUDGMENT  (AS  IN  CARE  OF  A 
NONSUIT). 

SeeSrxY  ot  PaocsEDiKoa. 

:  1*  ApIajntiOTbeingunderaiinev^ 


taiy.  ittdn^akivff  t«  It;  at  a  IWrffctdwr-, 
■tttisg.  wtored  liMcaBie'wcordiDgly ;. 
bm  ia  co»»eq««»ce  of  the.prew  o£. 
basiBewit«rwiDftde»reiB«ieti  Held,. 
tbV.  thert  mtf  ao  de&ult  M-tbft^wkt 
of  Ui9  plBii]ti&  ^ititfiofenAmt'. 
hniag  oblaiaed  a  ni1ei«bMh»U)  fw, 
jodgment  MiB.cwe.oi'ft nwitWwthftt 

.  ■  '■--'■-:-■  80 
;  2.  After  lune  joined  vid  wotioA-af 
trial  given  in  a  town  caase  for  the 
nttingt  after  Kuier  'Xodfl,'  it  was 
made  a  remanet  to  the  sittiDga  after 
Trinity  Term.  The  plaintifia  then 
made  defiiult :  Held,  that  the  defead- 
ant  was  entitled  to  roo»e  for  judgment 
ai  in  ease  of  a  nonsuit,  Ladbroke 
amd  Othert  v.  fVOBamt,  ■     868 

9.  IssnewBS  joined  tm Hht  Brioi- 
June,  1S44,  snd  notieeof  trial  given 
for  the  adjourned  sittings  sfler  Trinity 
Term,  1S44,  which  was  afterwards 
postponed  by  consent  to  the  sittings 
after  MichaelinaB  Term  in  the  same 
year.  Ths  record  was  at  those  sit- 
tings wtthdrawn,  on  die  groand  of 
tbe  alMeaca  <rf-aone:inatBiiBl  irit- 
Dcaaea  mi  the  part  of  the  plaintiff,  in- 
Triaity    Toim,    i«4S,  the   itlalntiff 

witaesses  ahroad,  Mid  in  Jnly  in  the 
nano  yaar,  the  defendants  also' ab>' 
tained  a  Judge's  oidei  te  a  eoiamia* 
stsn  to  issue  to  examine  witnAssea  on 
their  behali^  which  order  contained 
the  usual  proriao,  that  the  trial  of  the 
canse  shonld  mt  be  proceeded  with 
till  the  return  of  the  commission.  The 
defendant  did  not-  h*ne  afty  com* 
mission  :  Held,  that  they  had  waived 
any  right  they  might  have  had  to  more 
for  jndgmentaa  in  ca^^  of  a  nonsuit. 
Bordier  v.  Burnett  and  Others,  370 
4.  A  i^le  te  di>ooiitj{itte;on  pay- 
ment of  oosts  is  no  stay  of  pioceed- 
i|igH  thwwfcre  »hew,a  pJaiiaiff.etF^ 
a  rule  to  discpotinue,»i)h^an  appoint- 
ment to  tfx  costs,  and  on  the  ^Uawing 
day  the  defendant  oWined  a  rule 
absoUtalbr  ja6gmt«f  initl^dsaof  a 


naiuuii  j^^tl^tbat'AK  jt^lgaient  waa* 
Irsgiilar.  'Beetmv.Ji^,    ■   ■    -  494r 

JUDOUENT  NUNC  PRO  TUNC. 

j  .  ■VVIiero  there  were  issues  of  fact  and 
iof  law,  opU  aftur  verdict  for  the  plain-. 
ItilTonlhe  focraer,  and  a  rule  for  a  new. 
I  trial,  which  was  discharged,  the  plain- ' 
|tirr,  in  the  same  Term  in  ivhioh  the, 
iiule  was  discharged,  set  down  the  dfs- 
jmurrer  in  the  special  paper,  but  died 
iheforeit cameon  for  argument;  judg-' 
ment  having  been  subseqdintly  given 
for  him  on  the  demurrer,  tbe  Court 
made  ahsolnte  a  rule  to  enter  up 
judgment  as  of  the  Term  in  which  the 
.  demurrer  was  set  down  for  a^;ument. 
Miles  T.  Bough,  '  '105 

JUDICIAL  NOTICE. 

See  RspLicAiioK,  7. 

JURAT. 

See  AFPinAViT,  2. 

JUEISDICTIO^.  [^ 


See  OaniK  a 
QavEK  o 


iRlHOVAL,  I. 
SBSSJ0N»,-i. 


LACHES. 

See  Attobhei's  Und£rt4kin<},  2. 

.1  Notice  of  trial  having  been  girea 
for  the  first  sittings  in  Term,  the  16th 
of  Aprif,  I'he  defendant  obtained  a  mie 
for  a  special  jory  oa  the  Mt,  which  he 
served  on  the  ptadntiff  on  the  IStb; 
The  Master's  office  was^bmd  on  tba 
10th  for  thebetidByB,  and  resoained  io 
tilt  the  IStb;  on  which  dj^  tbe  defend" 
ants  serwd  another  nop;  of  tbe  Tale  on 
the  fdaiqtiff,  togsdrarsrith  an  appoints 
metit  to  nomiaale  the  jury  on  the  18tb. 
Held  that  the  dcAndaab  had  been 
guihy  of  no  laebcs;  and  the  Oonrt 
diwafora  reAiaed  to  discka^e  the  rule 
for  a  apwtal  jmy.  C^vwg  r.  Bimug 
•  -734 
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LOTTERY. 


LUNATIC. 


agaiost  good  iaith,  the  party  muat 
come  promptly  to  set  them  aaide,  aa  la 
the  case  of  an  irregularitv*  Therefore 
where  a  judgment  was  signed  againat 
good  faith,  of  which  the  defendant  had 
notice  on  the  Gth  of  April,  an  applica- 
tion to  set  it  aside  on  the  20th  of  the 
same  month  was  held  too  late.  Sauw 
ders  and  Another,  Assignees  r«  JoueSf 
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LANDLORD  AND  TENANT. 
See  Statiko  Procsbdim os,  3. 

LEASE. 
See  Shsriff,  1. 

LEAVE  AND  LICENSE. 
See  PtsA,  1. 

LIBEL. 
See  Pleas  (Sevbral). 

LIBERUM  TENEMENTUM. 

i^ee  Replication^  1,  2* 

*'  Liberum  tenementum"  is  a  good 
pica  to  trespass  foe  breaking  and  enter* 
ing  the  plaintiff's  dwelling-house, 
though  the  prei»i«e9  SM  partiralarly 
.described  in  the  deflkiirtion.  Jfurvey 
Bridges  and  OtJiet^,  55 

LIMITATIONS,  (STATUTE  OP). 

See  Scire  Facias. 

STAxpxs  QE  Lii|[i«:AnoHs. 

LOTTERY. 

In  an  aetion  for  money  had  and  re- 
ceived, the  defendant  pleaded,  that  a 
hotiBe-race  being  about  to  be  ran,  the 
plantiff  and  one  hundred  and  fifty-four 
other  persons  subscribed  I/,  a  piece, 
which  was  deposited  with  the  defend- 
ant on  the  terms  that  the  name  of  each 


snfafoiber  shoold  \m  written  on  a  cMsd» 
in4  the  name  of  eash  of  tka  bones 
written  on  another,  and  dben  the  two 
seta  of  cards  plaoed  respectively  in  a 
box,  and  the  oarda  should  be  diawn  1^ 
ehaooe  from  each  of  the  boxes^  •nd 
the  person  whose  name  abonld  b« 
diawn  neaU  after  the  name  of  the 
winning  horse^  should  be-  eiithkd  to 
receive  lOOL  from  the  entire  fiiad; 
Held^sai  illegal  lottery  within  10  &  11 
Wm«  a,  c.  17,  and  42  Geo.  S,  &  119, 
and  therefore,  that  the  pUintiff,  who 
was  the  winner,  could  not  recovei  the 
amonnt  from  the  stakeholder ;  also^ 
that  if  not  an  illegal  lottery,  it  was  an 
illegal  bet :  also,  that  the  plea  did  not 
amount  to  the  general  issue,  bat 
a  good  plea  in  confession  and 
ance.     AUpari  v.  NnU,  2M 

LUNATIC. 

The  return  to  a  habeas  corpus  to 
Mng  up  the  body  of  an  aOeged 
lunatic,  atatcd  that,  **  on,  ^bc,  andec 
the  authority  and  in  pwrsoance  of  the 
act  of  Padiament,"  &&  (2  &  3  Wnu 
4,  c  107,)  "  R.  F.  in  the  said  writ 
named  was  comooitted  under  our 
custody,  and  was  received  into  and 
detained  in  the  Newcastle  TnnitiiT 
Asylum,*'  &e,,  and  that  "  on  the  day 
and  year  aforesaid,"  an  oider  and 
medical  certificates  were  reoeive^ 
which  were  as  follow : 

It  then  set  out  the  order  lor  the 
feception  of  the  luaatie,  with  the 
signature  of  the  patient  himaelf  at  the 
foot  of  it,  instead  of  that  of  his  wife, 
who  was  the  party  named  In  it  ae 
giving  the  order,  and  who  bad  oko 
signed  the  order  in  a  i^ffereat.phiee; 
and  also  medical  certificates.  It  like-, 
wise  set  out  a  subsequent  order  under 
the  8  &  9  Vict.  e.  100,  and  nsedieal 
certificates,  and  justified  the  deudncr 
of  the  lunatic  under  the  lattor  order. 

Held^  that  it  aufficiently  afpeered, 
on  the  face  of  the  xetum,  tbafc  the 
first  order    and    medical  certificatea. 


MANDAMUS. 
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were  reedred  at  the  aame  thne  whll 
the  hinetic;  that  under  tiie  2  &  9 
Wtn.  4,  c.  107,  the  first  order  was  a 
taflkieBt  justification  of  the  detainer  t 
that  it  was  not  neeessary  to  obtain  an 
order  for  his  detainer  under  the  8  ft  9 
Tict.  e.  100 ;  and  that  the  return  need 
not  shew  who  delivered  the  first  order. 
Sembie,  that  a  medical  certificate 
under  the  8  &  9  Vict.  c.  100,  s.  46| 
should  state  specific  facts  on  which 
the  opinion  of  insanity  has  been 
formed ;  and  that  therefore  the  state- 
ment tiiat  the  patient  has  **  a  general 
sQspicion  of  the  motires  of  erery  per- 
son" is  insufficient.    In  re  Fell,    373 

MAGISTRATE.    . 

See  Certiqraei,  1. 

Order  of  Removal,  1. 

MANDAMUS, 

See  Order  of  Removal^  2. 
Q;dartbr  Sbb8K0V8»  2. 

1.  By  the  Norwich  and  Brandon 
Railway  Company  Act,  7  Vict.  c.  15, 
(local  personal  and  public)  s.  221,  the 
company  were  empowered  to  build 
and  repair  a  bridge  over  a  certain  river, 
keeping  a  certain  height  above  the 
water,  and  a  certain  width  of  water- 
way. They  had  proceeded  in  the 
constraetion  of  the  bridge,  leaving  a 
less  width  and  height  than  prescribed ; 
whereupon  the  proprietors  of  a  mfll 
on  the  river  whose  flow  of  water  was 
injured  thereby,  wrote  requiring  them 
to  make  it  of  the  width  and  height 
prescribed  by  th^  act  To  this  the 
BoHoitors  of  the  railway  company  re- 
plied that  the  company  would  nrnke  it 
of  the  required  height,  but  as  to  the 
other  matter  referred  to  iii  the  letter, 
they  were  instructed  to  accept  service 
of  any  process  with  the  parties  might 
think  proper  to  issue;  A  second,  and 
than  a  tbkd  letter  were  written  fe- 
qttiring  compliance,  to  which  the  com- 


pany refhraed  no  answer.  It  however 
appeared  tbat  the  company  had  since 
proceeded  to  make  some  of  the  altera- 
tions required :  Held,  that  under  these 
drcumstances,  there  had  been  a  suffi- 
cient refrisal  to  warrant  the  issuing  a; 
mandamus. 

The  same  section  which  empowered 
the  company  to  build  and  repair  the 
bridge^  enacted  that  in  the  event  of  the 
bridge  not  being  built,  maintained  and 
repaired,  it  should  be  lawful  for  the 
owner  of  adjoining  lands  to  do  so,  and 
for  a  justice  of  the  peace  to  order^  the 
company  to  pay  him  the  expenses  of 
doing :  Heldf  that  the  parties  were  not 
compelled  to  take  the  course  pointed 
out  by  this  section :  bat  might  proceed 
by  mandamus.  Regina  v.  The  Norwich 
and  Brandon  ILulwa^  Company ^   885 

2.  By  the  London  and  Blackwall 
Act,  6  &  7  Wm.  4,  c.  128,  (local  and 
personal  public)  sect.  27>  the  costs,  &c« 
of  a  jury  to  assess  compensation  are, 
where  the  jury  find  a  greater  sum  by 
their  verdict  than  that  offered  by  the 
company,  to  be  borne  by  the  company, 
and  **  such  costs,  charges,  and  expenses 
shall  be  settled  and  determined  by  the 
sherifi^"  ftc,  with  a  power  of  distress, 
in  ease  the  same  shall  not  be  paid 
widuB  a  limited  time.  By  the  87th 
•eec  the  costs  of  deducing  title  are  to 
be  borne  iiy  the  company;  and  by 
0eet«  88,  in  case  the  parties  cannot 
agree  as  to  the  amount  of  such  costs 
of  deducing  title,  &c.,  they  are  to  be 
ascertained  by  one  of  the  Masters  of 
the  Court  of  Exchequer,  and  that 
Court  may  order  their  payment  accord- 
ingly :  Heldf  that  the  Court  would  not 
|;rant  a  mandamus  to  the  company  to 

Say  the  costs  of  an  inquiry,  and  of 
educing  title  to  premises  injured  by 
^e  proximity  of  the  railway,  where  the 
amount  of  such  costs  had  not  been 
first  ascertained  in  the  mode  pointed 
but  by  the  act.  Regina  v.  The  Lon" 
don  and  Blacktoatt  Railway  Company^ 

899 


858 


NEW  TRIAL. 


NOTICE  (OP  APPEAL). 


MANOR. 
See  FAua  JuDoxxirr* 

MATERIAL  EVIDENCE. 
See  VxKtTK,  2. 

MEMORANDUM. 

VBOriTY   TSSli.   < 

In  tills  Term,  in  pctrenance  of  an 
arrftngenient  made  by  the  Court  in 
last  Easter  Term,  certain  enlarged' 
mles  irere  fcor  the  fatore  to  be  se- 
lected, and  to  be  taken  in  the  Bait 
Conrt ;  and  two,  or  any  orAer  smdl 
ntimber,  were  to  be  called  on  each 
day,  till  the  wliole  were  (Ssposed  6f,^t 

MISCARRIAGE. 
See  1^^»  Trxax^  \. 

Jf  UKICIPAL  CORPORATION 

ACT. 

SeeYzvvii,  U 

See  DscLARATiow,  4.  ') 

NE  UNQUEB  EXECUTCm. 
See  PjiSA,  16. 

NEW  ASSIGNMENT, 
See  Replicatiok,  lO. 

NEWTRIAI,.       ' 


V'-        *. 


!•  Upon  the  trial  of  a  cansfi  ia« 
which  three  issues  were  raised*  each 
going  .'t^  ,tke  .w^le>'capae'  qf .-  a^n, 
it  was  agreed  on  both  sides  that  the 
^•rdiet  irihdvld  Woitai  by  theasvb- 
ciaite  in  the  ilbsaoee  of  the  lodge^ 
wh^  before  be  tetived  ftoflUheCouif, 
diMoted  the  aseodate  t^takef  tiM 
▼erdiet  uoott  each  of  the  isatfee  aefMi^ 
nrtely.     Upon  the  wtunf  of  the  jury, 


the  assocktte  asked  them  wbedier  diey ' 
found  for  the  plaintiff  or  the  d^ 
fendant;  and  the  foreman  answered 
<*fer  the  pMndC"  The  defendant's 
counsel  requested  the  associate  to  put 
the  questions  left  to  the  jury  by  tike 
Judge,  to  wltich  the  plaintiff^  counsel ' 
objected ;  whereupon  the  aa8«Kaate 
refused  to  put  the  questions,  and  ulti- 
mately a  general  verdict  was  entered 
for  the  plaintiff:  Ikld,  that  the 
neglect  to  take  the  verdict  upon  eadi 
of  the  issues,  was  a  miscarriage  on  llie 
part  of  the  officer  of  the  Court  in 
taking  the  verdict;  and  the  Court, 
tfceretbre,  made  a  niie  absolute  for  a 
new  trial,  widiout  costs  on  either  side. 
Sentleyy^  Fkmin§t$  23 

2.  Where  a  verdict  has  been  found 
for  one  of  several  defendanta,  and 
against  the  others,  aiid  the  latter  apply 
to  set  it  aside  ;  the  rule  should  call  on 
the  successful  defendant,  as  weQ  aa 
the  plaintiff,  to  shew  cause,  Bdcher 
V.  Mtignay  ani  Others^  70 

8.  Mliere  a  rule  is  made  absolute 
for  a  new  trial*  and  no  mention  is 
ntkde  of  the  costs  of  tlie  rule,  neither 
pkrty  is  entitled  to  them.  Bcdes  and 
Another  t,  Jtofpur^  71 

4.  A  rule  to  dischaige  a  rule  fbr  a 
new  trial.  On  the  ground  that  the  party 
has  neglected  to  pay  costs,  is  in  this 
Court  a  rule  nisi,  which  makes  itself 
absolute;  Unless  e^se  be  shewn  with- 
in a  limited  time^  FhHiips  v.  Warren^^ 

SOI 

uow-aroiWDBR  (OP  parties). 

NOTICE  (OF  APPKAL). 

See  Quarter  Sessions,  1,  2* 

t;  A  local  aet  required  ievea  6Kf^' 
nOCioe  *'  at  least  **  to  be  given  by  an 
appellant  of  his  inteniaoii  ^hAgm 
ap^leal.    Notice  waa' 'served  on  Qm^ 
aist   of  Deoenber.     The 


oomBMOQoed  on  tb0  7Ui  ct  Jiuaworjr^  on 
irhkh  day  appeaU  wiere  ootcaoedy .  tkut . 
not  heard  till  a  suVsequent  day : 
Heldf  furst,  that  the  aotioe  was  insuf- 
ficTenty  aa  both  the  day  of  giving  the 
notice*  and  the  day  of  holding  the 
sessions^  must  be  ezdnded  ;  and  that 
the  day  of  bringing  an  appeal  ia  the 
day  on  which  it  is  entered*  not  that 
on  which  it  ia  heard  :  second^*  that 
the  fraction  of  a  day  cannot  be  taken, 
into  consideration  in  such  a  case. 
Regina  t.  The  Justices  q/  Middlesex^ 

109 

2.  Where  by  the  practice  of  ses- 
sions twenty-eight  days'  notice  of 
trial  was  required  to  be  giyen  in  the 
case  of  respited  appeals,  and  where 
that  notice  had  not  been  givetti  and 
tike  sessions  therefore  refused  to  hear 
the  appeal,  and  confirmed  the  order  of 
removal :  Held,  that  the  practice  was 
not  so  unreasonable  as  to  induce  this 
Court  to  grant  a  mandamus*  com* 
manding  the  sessions  to  enter  con- 
tinui^ces  and  hear  the  appeaL 

The  quarter  sessions  are  the  judges- 
of  their  own  rules  of  practice ;  and. 
this  Court  will  not  interfere  with  tHeir. 
determination  respecting  them»  unless 
the  rujieson  which  they  have  acted 
are  so  unreasonable  as  to  be  illegal* 
Regina  v.  The  Justices  oj  Montgomery- 
shire^ X 19 
3*  A  notice  of  appeal,  against  im  order 
of  removal,  bc^nning  "  We  the  un- 
dersigned, being  a  majority  of  the 
churchwardens  and  overseers  of  the 
parish  of/'  <|kc«|.aod  rigitpd.l^  ;oiie' 
churchwarden  and  four  overseers, 
(there  being  «uc  akogailiev  in  the 
parish),  is  sufficient ;  without  stating 
that  theywtr^  the  majority  ata  meet- 
ing ^Iv  convened..  Regina  v.  The 
Justices  of' the  West  Riding  of  York- 
slim-  (fSL  P4ncras  V.  Sra^d),  1  #2 
'  4m  A  notice  of  appeal  agfiinst  an- 
ocdei  oC  removal  waain  the  fpUpwing/ 
tarms :.  **  lake  Aoii^  that  ive  beiiig  a 
QSflimi^.  of  and  msik^^  fcf  i^nd  9lk 
behalf  of  the  churchwardens  and  over- 


NOTICE  iOJf  I^aVIRY)  8^», 

sears  of/'  &c,,  **  and  thul  the  grounds 
of  our  appeal,"  &c«,  and  was  signed 
by  one  peraon^  '<  chafehwaiden  of," 
&c«,  and  bv  four  persons,  **  overseers 
o("  &&  It  ^>peared  that  diera  were 
two  chnrchwardena  and  four  overseers 
of  the  appellant  parish,  and  no  more. 
The  quarter -s^psiona  ha]ring>  decided^ 
that  the  notice  was  insufficient,  and 
refused  to  hear  the  appeal:  Held^ 
that  the  notice  was  good)  aasutf- 
ciently  shewing  that  it  was  an. appeal, 
by  and  on  belmlf  of  the  whole  body  of 
parish  officers;  and  that  the  decision 
of  ike  quarter  sessions  on  the  point 
was  a  decision  on  a  preliminary  objec- 
tion, and,  therefore,  that  this  Court, 
would  grant  a  mandamus,  command- 
ing them  to  enter  continuances  and 
bear  the  meal.  R^ginof  v.  The 
Justiees  of  Surrey.  (St.  Anne^  West* 
mkuier,  v.  tSfe'  JIAny,  Mngdalen^ 
Bermondsey),  578 

6.  Hie  a  ft  9  TlcL  e^  10,  a.  M, 
requires  notice  of  the  entering  into 
recognisances  to  try  a  bastardy  ap- 
peal, to  be  **  forthwith  "  given  to  the 
mother  of  the  child,  and  it  also  pro- 
vides that  the  sending  such  notice  by 
post  sh^U  be  sufficients  HM,  that 
the  sessions  were  right  in  refusing  to 
hear  an  appeal,  where  an  interval  of 
seventeen  days  had  been  suffered  to 
elapse  between  tihe  entering  into  the 
recognizances  and  serving  the  notice 
on  the  mother ;  although  it  was 
shewn  that  the  delay  that  had  oc- 
curred, was  owing  solely  to  the  appel- 
lant having  sought  to  effect  a  personal 
service  on  the  mother.  Ex  parte 
Lowet  '  787 

.  •         *     ^ 

NOTICE  (OF  IHaUIRY). 

< 

Wheie  the  plaintiff  had  given  » 
fowteen  diys*  noliea  of  a  writ  of  in*: 
qniry  ki  an  action  in  whidi  the  venno 
wan  laid  in  Middlesex^  and  afterwaidt 
gwp  ^  iMilac»  of  eoniHMiaMQi  wUeh* 
^as  noli .  tnSnmk  it:  tiw  defendanlt 
resided  more  ^an  forty  miles  hem 


9m  unfLroLiauxmA 


OKDBEOF 


tDHtflDflb^ 


■oCiBe  of  fiOBimiMMBe.  tfiattbe 
Mi  s  xfidavk  «as  tmficmt 
dBKribed  Uoi  M  «*  df  BjiMd,"  m  Ife 
«PUiCj  «f  MfloiMMA,  aid  vUeh 
Hated  tiMt  b0  liad  BBeelf«d  no  oHmv 
of  fi'Mrtin—nfr  th—  the  one  to 
tad  that  Rtghad 
kudrad  aod  thiitj^tu 
LoiidoB ;  althosgh  k  did  aot  ttetc  ia 

tiMt  ke  rtdded  al  Bi|^- 


V.  Jome$f 
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NOnCB  (TO  PRODUCE). 

Ib  aa  action  on  a  liUl  of  exdiange 
to  vliick  Ae  defendant  pleaded  ^sod* 
ift  «aa  held  tteiM^OB  topfodDtethe 
Ulkdtii  the lattor-koz  of  the oflke 
of  the  plomcira  attotney  at  hatfiMgl 
o'doch  in  the  oveaiQ^  htfeiv  the 
ma  too  late.    AaUtr  abo^  that 

the  faiH  withant  «itkc*    Lmnmtmw. 
Cfarir»  St 

HOnCB  (OP  THIAL> 

In  a  London  cana^  which  stpod 
tar    tzial    for   the    first   sittinga    in 
Michaclmat  Tena»  the  {dainti^  op  tb^ 
34th  of  No  vember*  gave  notice  of  con- 
tinnanoe  to  the  firtt  sittings  ^fier.Tenn: 
JSTeU^  .that.althongh  this  was  rirtuallj, 
a  notice  Ibr  the  aqjomimnent  day,  ttuk 
15th  of  Decembers  and  the  plaint^ bad  ■ 
then^fone  fiiU  time  to  cpontennand  ^^ 
fint  noticeff  and  give  a  fresh  ^tice  o^ 
tnal  3  that  he  was  not  bound  to  do.  so, 
and  thai  Ojp  Aotioe  of  continoanpe  .was . 
tnfflcient.  .^Toultm^  v.  £^ie^^  v  ^^^ 


.*•• 


See  IUpncAno|«,^llJ.  ^yj  .„  . 


-Ob -plan  «f  nnl  tiel  nonii 

that  tin  awBulsf4lie  vauiic 
the  dbtringas  are  canoriM  "bf 


v. 
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ORDRR  (OF  AFFILIATION> 
iSee  BasTAnD. 

OBDSft  (OF  iUDG]^ 

jfotiHIg,  dMC  Aeoider  prcmiilgated 
OB  the  IMl  of  Jmie»  1M6,  respw6n^ 
^vo^t  oraen  lor  jwagneBK  fioea  noc 
naeeiiacSy  render  an  order  actnaDj 
aide;  iMigh  the  eseention  of  die 
It  my  ■■?#  been  mpiuperiy 
Dhm  v.  Siedikm,        697 


ORDER  OPTHB  JUDGBS. 

I2ik  Jmngp  IMS. 

^  We  have  iwuwkntd  the 
belt  odenlaled  topmvent  partita  fionr 
fiaodnlentiy  ohtaining  Jwdget'  opiert 
fisrtigmBgjttdgaacttt,  and  leeonneBid 
that  the  firifewing  piM  — liunu  bo 
adopted:^-* 

**  That  att  written  coMenta,  upon 
whidk  aodi  widecB  an  ohtaiaed,  thaQ 
hepiitmiid  hi  tk»  ebambera  of  the 
retpeolivn  Oooatt. 

'« Thai  in  adiDnt  whofetfaa  defend-' 
ant  has  ^psand  by  attorney,  no  toch 
onAer  be  wiade,  nnltta  the  content  of 
dffrndmr  be  given  by  his  aMdtn^  or 


.  ^'Thfltwhcee  the  defendant  htt  not 
appeared,  or  hat  flppeaftd  in  ^piivon,' 
no  nock  order  bo  nutde,  untetathe 
drfendant  Jrtfeend  theiMgt,  ^ttidr  ^nv 
bb-'cBtnentr  in  pettofly  «  whlata  bit 
weitttn  ^anmmt  be  aiMtted  by  an 
attorney  aetinf  mpi'faitfhehntf^  birt  we> 
lUak'that*tbete;jMeeintiotf»  nnneoes- 
smryj  wfaatentfaePdefendant^a  ti  tarriM 

atlotndy^   >    v  -     •.    •*.      .:   r  *•:/- 
-^«rWe  think  thattetdayWhetoW 
oetoM'Wone  <iMw  fo«r  diiy»  bk  ween 
tfaBrdcinecif  of  piperboidtliRid  tfwdayi 
of  aqpnneutt'  <«wpt  it  H  the  laa^ 
wfatnieia.tobe  emicttfd,  aoroi4fam[4»' 
tbegeaa^lmfe.'^  :    MS' 


See  Plea,  91.  ' 

Trespass,  1.  2. 

ORDER  (OF  REMOVAL). 

« 

See  Quarter  Sbssionb,  1. 

1.  An  order  of  remoral  wad  drawn 
«p  in  the  lollowiag  form :  *'  Bwongh 
of  King's  LjDJi»  in  the  ooonty  of  Nov* 
folk;  (in  tbe  margin)  Upon  complaint 
of  tbe  chuichwardena  and  oversewa  ol 
the  poor  of  tbe  parish  of  St.  Margaret 
in  the  borough  of  King's  Lynn  afore- 
said unto  us,  whose  bai^  and  seak  am 
hereunto  set,  two  of  her  Majesty's 
justices  of  the  peaee  in  and  for  the  said 
borough/'  &c.,  that  S.  W.  and  her  six 
children,  inhabitants  of  the  said  parish, 
*f  «re  now  aetnally  ^aigeaUe  to  tbe 
attd  pariah,"  "  we  the  aaid  jutticea^ 
npon  due  proof  made  tiiereof,  as  wtM. 
npon  the  examination  of  tbe  sdd  6.  W. 
of  S.  H.  and  of  J.  H^  upon  oath;  as 
otherwise,  and  likewise  upon  dne  con* 
mderation  had  of  the*  premasea,  do 
sludge  the  same  to  be  tme ;  and  we 
do  likewise  a^jttd^e  that  the  hmfol 
settlement  of  them  .  the  said  S«  W* 
and  her  said  ehildrtn  ii  ki/' &c.  The 
order  conctedsd  in  tft»  nsoal  form 
**  Given*"  &c«»  without  stating  wiMos 
ilwasmade^  iUcf,  thst  it  suffciBn% 
appeared  upon  the  fiioe  of  this  order>*» 

First;  Asl  die  jnsiiseslfeiiB  aeting 
withitt^cir  J»fisdiolioa»    - 

Seemndiyy  that  tbe  evidence  upon, 
wbieh  tbe  Inilkes  faadpnoaecdad  was 
Isfsl  evidsnecw  and^ihat  itha  vnds  "ar 
otherwise*"  would  not  km  intended  tO' 
»ean  evidsnee  net  upon  oslh. 

Thirdly,  d»t  the  adjndioadon  of  At 
settlsiBient  wss  madsnt  tbotams timn 
and  pktoess,  und  iipoii^.ths  Iwariiig  ttf 
the  evidence.  Regina  v.  The  iissor»* 
detvfKmg^e  liywr.  725 

2.  Whera  the  mmmM  one  o£  ti» 
jnstiees  signing  an  order  of  nsMmd 
was  so  Ui^ibly  wtiltanin  th»eopy  of 
the^ffdsi;  s^t  tothoappeflent  pandif 
(pdtliough  legible  enou^.  in  JhrsQpy 


0RDXIt<(a''8AMl6KB).    W^ 

at  the  wsttiliasfre«s,)>thal  the  parties' 
gMre  theinnotioe  of  appeal  as  against' 
tiie  order  of  A.  B.  and  Jonah  WaUer. 
instead  of  A.  B.  and  JotUih  WUeon, 
(the  real  aami»  of  ths  justice)  and  the 
appeal  was  entered  at  the  sessions,  as 
a^inst  ths  ofder  of  A.  B.  and  John 
WaUer;  the  se^otis  refused  to  en- 
tertain the  api^sl,  on  the  ground  of 
the  misdescription ;  this  Court  granted 
asftandsmns,  compelling  them  io  enter 
continuances  and  bear  the  appeal. 
Regina  v*  The  Jmetieee  of  Middkaex* 
{SuPanenur.  St.John^  Haekney),  T4A 

ORDER  (SERVICE  OF). 
Bee  Service  of  Order. 

ORDER  (OF  SESSIONS). 

1.  An  Older  in  bastsfdy  under  tiie 
7  ft  8  Vict,  c  101,  s.  8,  stated  that 
application  had  been  made  and  sum<« 
mons  granted  by  a  jnstioe  of  the  pease 
^^QSUflJly  acting  in'*  the  diviiH)n  in 
which  the  mother  resided :  HeU^ihni 
under  the  a  Vict  e.  10,  the  word  **ia" 
was  to  be  taken  to  be  synonymom^ 
with  the  word  "  for,"  contained  in  the 
forms  given  m  the  sofaedsls  ip  du|t  act ; 
and  that,  consequently,  the  order 
shewed  jurisdiction  on  the  part  of  the , 
magistrate  grandog  the  summons. 
Regina  v.  iulner,  vierk,  and  Another ^ 

S.  An  order  in  bastardy  omitted  to 
state  on  the  face  of  it  diat  the  appH- 
eatioiii  for  it  had  been  made  within 
forty  days  from  the  service  of  the  sum- 
mons upon  the  putative  father  (7  ft  8 
VSetc.  101,  8.  4:)  Held\faAi  as  not 
shewing  jurisdiction  on  the  part  of  the 
jnsdoes  making  it.  Regina  t.  Thonute 
Batky  Rose  and  PhiUp  B.  Broade, 
Eeqre,^  859 

8.  A  notice  to  justioes  nndtr  the 
13  Geo.  2,  c.  18,  s.  5,  of  sn  intention 
to  move  for  a  certiorari  ^'In  six  days 
fesei  tbe  grviag  of  this  iiQtise,oc  as 


soon  aftsr  as  eonnasl  sen  be  heaed^'  is 


snlBdisfitt 


A*: 


set 


PAUPER. 
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OUTLAWBT. 
See  DisTftiKOAty  8, 4. 

OVERSEER. 
See  NoTxcji  ov  Afpbal,  8,  4. 

OYER. 
See  Eraobi  1. 

particulars: 

See  AvotBKOAET. 

In  an  acCion  l>y'  a  stixveyor,  it  it 
sufficient  to  state  in  the  bill  of  par- 
ticulars tbat  the  plaintiff  claims  a 
certain  sum  in  respect  of  a  surVej 
between  certain  placesi  including  tra- 
velling expenses  and  assistance,  with- 
out specifying  the  number  of  fields 
surveyed,  Che  time  he  was  ^ngaged^ 
and  the  number  of  persons  employed, 
or  distinguishing  what  is  charged  ibr 
his  own  time  and  labour^  from  the 
charge  for  that  of  others.  But  such 
particular  must  specify  the  sums  paid 
for  the  defendants'  use.  Rennie  an4 
Another  v.  Beresford  and  Others,  464. 

PARTNER. 
See  Plea,  20. 

PAUPER. 

1.  A  plaintiff  suing  in  ftirmi  pan** 
peril,  and  conducting  himself  veiea- 
liouslyv  may  be  called  upon  by  the 
tame  tuIb  to  tfaew  caute  why  he  dbonld 
not  pay  the  cotts-  of  die  day^for  not 
proceeding  to  trial,  at  wetl  as  be  dis* 
pmtpered.  Seda^ttr.  ConbMn^,  7^ 

2.  '^he  Cburt  tompellecfa  paupleft^ 
to  pay  the  cottt  of  the  day  for  not 
Mcee^iiigto  trial  purstiant  to  il6doe» 
nie  caitfie  of  his  de^lt  being  a  inh^ 
take  of  bhi  attome/s  clerk  In  prepar-* 
ng^jiifybToeest.  Ifodgeer.TopUi 

^^    ^i..,/a    ,^     '  mtOE 


PATliBNT  (iWro  COURT). 
iS^ce  Ooaxa,  5L 

PAYMENT  (PIJ^  OP)* 

See  Px.EA,  15. 

Replicatioit^  2. 

PENALTY. 
See  DzoLAtAveoiHt  1. 

PEREMPTORY  UNI>B&* 
TAKINO. 

See  JuDGMBKT  (as  in  cask  or  ▲  NOH- 
tuix),  1. 

PtEA. 

Sue  i)sOIiABATlOH«  %• 

LoTXBai.    - 

- 1.  To  aa  tetibn  on  tte  ease  Vy  a 
i^Tertiotterforan  iajoty  to  fais  wwet^ 
ttunary  interBS^  uie  defetidaiit  pleaaes 
tbat.be  wat  t&e  eeeupier  of  the  ad* 
j^b^  kMite  abd  wall,  and  tbek  wUltl 
he  wat  fepairing  fait  dwdUing^ioate, 
by  accident  and  against  bis  li^f  and 
witliout  any  defimlt  <m  fait  part,  it  ftH 
dorwn;  and  m  MJSt^  ieU  vpoii  the 
a^faring  wall  and  elote  of  tlw  plain* 
tiff,  and  threw  the  pUnalMPa  wall 
down  f  uiat  tbeieopoii  tbe  d^ftsnant, 
within  a  reasonaUe  tinier  rebnflt  the 
wall  at  hit  own  ezpente,  and  io  to 
dding  comnitfeed  the  grieranets  nien* 
tioned  in  tiie  declaratiott.  ejus  est 
eadem:  '£felif,'bad'Olk  special  defuiuier« 
for  not  sheiifing  Hurt*  ale  tnleBdant 
had  tiie  leaTe  and'ncente  oif  nia  tenant 
or  of  tome  i^tty  having  atitli0iity;-l0' 
M&w  bini  to  eome  on  tiie  ^ktA 
Tayhr  ^i  StendaU,  '     Wi 

2b.  xti  astnujpatv  Tor  gooot  sna  anv 
cnnTeivu^' wO'tHseMniBts  plenOM^  HHt 
at  ine  itM|uett  and  *by  the  oirectiott  of 
nie  pflBmni,  xoey  iinnvrBa  vb^  piona 
to^^ne  K.,  on'  a  flay  luaned,  and  tkrir 


PLEA. 
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it  waft  "  Umb/'  (a  wi^  9n  ik%  4»]r  w^ 
year  aforesaid,  in  consideration  thereof 
agreed  by  aikl  between  the  plaintiff 
and  the  defiandants,  that  the  plaintiff 
should  accept  such  delivery  to  K.  in 
full  satia&clioii .  aad  disdbarger  &c., 
and  that  the  plaintiff,  did  "  then" 
accept  such  delivery  in  full  slttisfiMS- 
tion  and  discharge,  ffeld^  on  special 
demurrer,  that  ^e  plsa  was  bad,  for 
not  shewing  with  sufficient  certainty 
that  the  agreesnent  by  thi^  plaintiff  to 
accept  the  delivery  to  K.  in  full  satis- 
faction Ae^  was  anteoedtfkkt  tot,  or  at 
least  contemponmeoiia  with,  the  deli- 
very to  K.  Stead  v.  Poffer.ani 
Another^  209 

S.  To  covenant  for  rent,  the  defend- 
ant pleaded  as  to  2i^  0«.  \0d.  parcel, 
&C.,  that  before  any  part  of  the  rent 
became  due,  to  wit,  on,  &c»,  a  laigo 
aum  of  noney,  to  wit,  21  Os.  lOcf., 
*'  being  at  and  after  the  rate  of  7dL  for 
every  20«.  of  the  anmud  vakie,  to  wit, 
70/Ly  of  the  aaid  measu<^;c^"  &q.,  was 
duly,  and  according  t^  the  form  of  th^ 
atatuta  in  such  ease  miade  and  a^gessed 
Qn  the  said  mtssnage,  &c«  in  ceapect 
of  the  proper^  thereof,  for  the  year 
then  next  ensuipg-;"  and  that  the 
defendant  tben^bed^  the  occupier,  and 
tenant  thereof  paid-  that  sum  to  the 
collector ;  and  Uxat  the  defendant  had 
nefer  since  made  aay  payment  to. the 
plaintiff  on  account  of  the  said  rent : 
Held^  on  general  derauner,  t^at  this 
was  a  good  plea  under  the  Incoipsa 
Tax  Act,  5  &  6  Vict,  c  35. 

The.  defendant  also  pleaded  as  to 
52/.  0&  lOi.  paccel^  &c,,  tha(t  tba 
plaintiff  himself. held  under  a  lease» 
ipith  a  olattsa  of  re-entry  in  case  of 
breach ;  that  ho  committed  a  bveacb  i 
that/*  hy  reason  and  ii^  /eonseqoence 
of.  the  said  forfeiture,"  John  I^oa 
l|cought  his  action  oa.  the  d^mlsQ  ojf 
^  saiftei^r  Jandlordy  the  df^^'of 
ijKhicb  ^as  laid  on.  tbe.diiy..of  thf. 
iMT&it^ire,  and,  b^ra  th&  ceojk  ^^Iliie4 
dnft  \  tba^  judgnaent,  .was  rec(^v^e^ 
l^kd  liotj^f  tlmrf^.l^j^eig^oto  tha.dac^ 


fendant,  who  waa  compelled  to  pay 
I  the  rent  to  the  superior  landlord  : 
Held^  0%  apedal  demurrer,  that  the 
plea  was  good ;  it  not  being  allied 
'  as  a  ground  of  demurrer  that  it  was 
not  shewn  that  the  ejectment  pro- 
ceeded on  the^onnd  of  .the  ^cfeiture. 
QuiFTCf  even  if  it  had  been  alleged, 
would  not  the  plea  bave  been  good  f 
Franklin  v.  Carter,  2 1 8 

4.  A  declaratioiv  aUc^jiBd  that  T. 
made  his  bill  of  exchange,  and  thereby 
required  6»  and  Co.  to  pay  to  the 
order  of  the  defendant  200/. ;  that  the 
defendant  indorsed  the  Inil  to  the 
plaintiff;  and  that  Q.  and  Co.  did 
not  pay  it,  although  it  was  duly  pre- 
sented to  them  for  payment*  Plea» 
that  after  the  indorsement  to  the 
plaintiff,  and  before  it  was  due,  he 
indorsed  it  to  some  person  unknown, 
who  presented  it  to  6.  and  Co.  for 
acceptance ;  that  G.  and  Co^  refused 
to  accept  it;  and  that  the  defendant 
had  no  notice  of  non-acceptance.  On 
motion  to  enter  judgment  for  the  plain- 
tiff, non  obstante  veredicto:  Hetd^ 
that  the  plea  was  good. 

Semhle^  that  it  would  have  been  a 
departure  to  ha^e  replied  that  the 
person  unknown  indorsed  the  bill  to 
the  plaintiff  for  value,  and  that  the 
plaintiff  had  no  knowledge  of  the  dis- 
honour by  non-acceptanoe.  BarUeU 
V.  BewoHt  274 

5.  To  debt  on  bond,  the  defendant, 
after  craving  oyer  of  the  condition 
(which  was  for  the  pezfiurmanoe  of  the 
covenants  of  an  indenture)  pleaded 
that  no  canse  of  actioi»,  by  jreason  of 
any  breach  of  the  condition  of  tba 
bond,  or  of  the  covenanta  of   the 

I  inden^re»  accent  at  any  time  wlthia 
twenty  years  iie;i^t  b^ore  the  com-< 
mencem^t  of  tl^e  Muit ;.  HfU,  ^d  on 
^peci4  d^mun;^. 

SembUf  that  the  plea  should  liavo 
«at .  ou^ .  the  indentiir^i  and  t^mA 
pei;|Q^aBo^  ol^aU  the  cpv^naDlta^wUek 
were  ^>eiform^  wifbiA^tf  ^tf  yoa^ 
and  admitted  breaches  of .  luL  thoao 


' 


^LBA. 


wbidi  had  been  Inokeii 
befive  that  tune;  and,  as  to  those 
bccachei,  have  pleaded  the  Statute  of 
TiimitaHona,  iSaaderf ,  Exeaiirixt  ▼• 
Camard.  281 

6b.  The  first  conat  of  a  declaration 
stated*  that  whereas  the  defendant  had 
heoame  and  was  toiant  to  the  plaintiff 
of  certain  rooms,  on  the  terms  that  the 
defaidant  diottld  not  allow  any  nails 
to  be  driven  into  the  wall,  and  that  if 
anj  damage  shonld  arise  from  his  so 
dftung,  he  should  pay  the  costs  of 
irpaifing  the  same  on  his  vacating  the 
premises;  and  that  in  eonslderation 
t^sreoC  the  defendant  promised  the 
piamriff  not  to  allow  any  nails  to  be 
ddTem  aa  alhresaid,  and  that  if  any 
^oald  aijse  therefrom,  he 
pay  the  eoats  of  repairs :  Breach, 
c#Wdant  polled  down  bells,  and 
^i^v  mKLb  iaio  the  walla,  and  that 
oC  repairiDg  the  injuries 
aa  ISOL  ;  yet  the  defendant 
paid  that  snm  to  the  plaintiff. 
Tjok  that  after  the  making  of  the 
gffwaiae  ao  fiur  aa  relates  to  the  driving 
q£  t^  naOs,  the  defendant  did  pay  the 
costs  of  repairing  the  injuries  occa- 
sMed  thereby:  Held,  on  special 
dbraaurrer,  that  the  plea  was  bad,  for 
pv>£eesing  to  answer  the  whole  count, 
and  answering  but  a  part;  and  that 
the  breach  in  the  first  count  properly 
alleged  non-payment  of  the  costs  to 
ih^  wiak^:  and  that  the  count  was 
not  bad  for  omitting  to  state  that  the 
ilefendant  became  tenant  at  the  request 
of  the  plaintiff 

The  aoGond  count  of  the  declaration 
dll^^  that  in  consideration  that  the 
plaintiff  wQukl  permit  a  brass  plate  to 
bid  fished  oia  the  outer  door  of  the 
pcemisaa^  the  defendant  promised  to 
causa  a  new  door  to  be  put  up  at  the 
tixpiration  of  the  tenancy  :  breach, 
that  he  did  not  do  so.  Plea  to  the 
^lecond  counC  that  before  any  cause  of 
xtion  accrued^  the  defendant  offered 
w  cause  <t  iwv  door  to  be  affixed ; 
pkoAtUr  refbsed  to  allow 


him  80  to  do,  and  diaeliafgad  him  fiBDiB 
carrying  the  said  agreement  into 
cution:  Held,  on  special 
that  the  plea  was  bad  for  daplirity^ 
bietrichsen  v*  QiubUei,  292 

?•  To  debt  on  a  Teplevia  hoodv 
setting  out  the  record  in  the  fiwaaer 
actba,  the  defendant  pleaded  nnl  tid 
record,  with  a  concLnskm  to  the 
country :  Held,  that  the  {daintiff  waa 
not  bound  to  demur ;  but  might  treat 
the  conclusion  as  surplusage;  and 
reply,  taking  issue  on  the  plea  of 
mil  tiel  reoord  in  the  ordinary  fims* 
To0n»end  and  Another^  Asagnces,  t« 
James  Smithy  323 

8.  Assumpsit  for  not  delivering 
within  a  reasonable  time  certain  fail- 
way  shares.  The  plaintiffii  avened 
that  they  had  been  **  always  from  the 
said  time  of  making  the  aaid  agvee» 
ment  and  promise,  ready  and  willing 
to  accept  the  transfer  of  the  said 
interest  and  shares.**  The  defendant 
pleaded  "  that  the  plaintiffs  were  not 
always  from  the  time  of  making  of 
the  said  agreement  and  promise  in 
the  declaration  mentioned,  ready  and 
willing  to  accept  the  transfer  of  the 
said  interest  and  shares  :**  Held,  that 
the  plea  was  too  large  a  traverse,  and, 
therefore,  bad.  TVn^iesI  and  Another 
V.  KUner,  407 

9.  A  plea  of  dischaige  under  5  & 
6  Vict.  c.  116,  s.  10,  ought  to  shew 
that  the  final  order  was  for  "  distri* 
bution**  as  well  as  protection.  Erie,  J^ 
dissentiente. 

But  sembky  that  if  it  disclosed  a 
corapliance  with  the  provisions  of 
sect  4,  it  would  be  sufficient. 

The  plea  should  conclude  with  a 
verification.     Gillan  v.  Deare,      412 

10.  A  declaratiott  alleged,  that  in 
consideration  that  the  plaintiff  pro- 
mised to  marry  the  defendant,  the 
defendant  promised  to  marry  the 
plaintiff;  that  the  plaintiff  has  always 
been  ready  and  idlling  to  marry  him; 
yet  the  defendant,  not  r^arding  his 
promise,  married  another  woman. 
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Plefl,  that  defendant  was  not  re- 
qoested  by  plaintiff  to  marry  her: 
Held,  on  special  demurrer,  that  the 
plea  wa»  bad,  and  the  declaration 
good,  although  the  latter  contained 
no  ayerment  that  a  reasonable  time 
liad  elapsed.     Caines  v.  Smith,      462 

11.  To  an  action  by  indorsee 
against  acceptor  of  a  bill  of  exchange 
drawn  by  W.  The  defendants  pleaded, 
fourthly,  that  after  they  accepted  the 
bill,  and  before  it  was  indorsed  to  the 
plaintiff,  W.  waived  t]ie  acceptance. 
Fifthly,  a  similar  plea,  alleging  that 
the  bill  was  indorsed  to  the  plaintiff 
after  it  was  due.  Seventhly,  that  the 
bill  was  drawn  upon  the  defendants 
as  the  directors  of  a  certain  company 
established  by  act  of  Parliament,  and 
that  they  accepted  it  as  such  directors 
for  a  debt  contracted  by  the  company. 
Eighthly,  a  similar  plea,  denying  con- 
sideration. Ninthly,  a  similar  plea, 
alleging  that  the  bill  was  indorsed 
after  it  was  due.  Tenthly,  that  after 
the  bill  was  accepted  and  delivered  to 
W.,  he  indorsed  it  to  H.  (one  of  the 
defendants)  for  consideration,  and  that 
H.  delivered  the  bill  to  the  plain- 
tiff, who  had  notice.  Eleventhly,  a 
similar  plea,  denying  consideration. 
Twelfthly,  a  similar  plea,  alleging 
that  the  bill  was  indorsed  by  IL  to 
the  plaintiff  after  it  became  4ue. 
Heldf  on  special  demurrer,  that  the 
fourth  and  fifth  pleas  were  bad,  for 
not  alleging  that  W.  was  tbe  holder 
of  the  bill  at  the  time  he  waived  the 
acceptance. 

Secondly,  that  tlie  seventh,  eighth, 
and  ninth  pleas  were  also  bad,  as  the 
act  of  Parliament  gave  the  directors  of 
the  company  no  power  to  accept  bills. 

Thirdly,  that  the  tenth,  eleventh, 
and  twelfth  pleas  were  bad  as  an 
argumentative  denial  of  the  indorse- 
ment of  the  bill  to  .the  plaintiSt* 
Steele  v.  Senham^  Lo^Iqii^  and  Ifflrwer,^ 

12,  The  Building  Ac|,  i4  .Geo.  3, 
c.  78,  s.  100,  enacts,  that  every  action 
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for  anything  done  5n  pursuance  of  that 
act,  where  the  cause  of  action  arises 
out  of  the  city  of  London,  shall  be 
laid  and  tried  in  Middlesex :  that  the 
defendants  may  plead  the  general 
issue,  and  give  the  special  matter  in 
evidence ;  and  if  the  action  be  laid 
in  any  other  county  or  place  than 
atbresaid,  the  jury  shall  find  for  the 
defendants.  Tlie  5  &  6  Vict.  c.  97, 
s.  8,  repeals  so  much  of  any  act  **  of 
a  local  or  personal  nature**  as  permits 
parties  to  plead  the  general  issue,  and 
give  the  special  matter  in  evidence. 
In  trespass  ibr  placing  bricks,  &c.,  on 
a  wall  of  the  plaintiff,  to  which  the  de- 
fendant pleaded  not  guilty  by  statute  > 
Held,  that  the  14  Geo.  3,  c.  78,  was 
an  act  "  of  a  Icrri*!  and  personal  na« 
ture,"  except  as  tc  the  84th  and  86tb 
sections :  and  that  the  defendant  could 
not,  under  the  general  issue,  avail 
himself  of  the  defence  that  he  bond 
fide  believed  he  was  acting  under  the 
provisions  of  that  act ;  nor  could  he, 
under  that  plea,  object  that  the  venue 
was  laid  in  the  wrong  county  ;  but 
should  have  pleaded  those  matters 
specially. 

Held  also,  that  the  New  Building 
Act,  (the  7  &  8  Vict.  c.  84,)  which  is 
printed  amongst  the  public  general 
statutes,  is  an  act  of  **  a  local  and 
personal  nature.*'    Richards  v.  JSasto, 

515 

13.  A  declaration  stated,  that  before 
the  making  the  promise  thereinafter 
mentioned,  the  plaintiff  had  brought 
an  action  in  the  Exchequer  against 
the  defendant  to  recover  a  certain  sum 
of  money  :  that  issues  in  fkct  had 
been  joined  between  the  parties,  and 
notice  of  trial  given;  that*  in  con- 
sideration that  the  plaintiff  would 
forbear  further  proceedings  until  the 
14th  of  December,  the  defi^ndant  pro; 
mised  to  pay  tbe  money  and  costs 
upon  that  day  ;  and  that  in  thd  event 
of  his  not  paying,  a  Judge's  order 
should  be  drawu  up  to  secure  pay- 
ment.    There  was  also  a  count  on  an 
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PLEA. 


account  stated.  Pleas:  fint,  to  the 
first  connt,  that  the  plaintiff  never 
had  any  cause  of  action  in  the  action 
in  the  Exchequer,  which  he  well 
knew.  Second,  to  both  counts,  that 
the  original  action  was  brought  on 
two  cheques,  and  that  the  Judge*8 
order  was  made  upon  certain  terms, 
(setting  them  forth,)  that  the  promise 
in  the  first  connt  mentioned  was  de- 
duced from  that  order,  and  that  the 
promise  in  the  second  count  was 
deduced  from  the  order  ascertaining 
the  amount  of  costs  due  on  taxation, 
and  that  the  order  was  afterwards  set 
aside.  Held,  upon  general  demurrer, 
that  the  former  plea  was  good,  and, 
on  special  demurrer,  that  the  second 
plea  was  bad,  as  amounting  to  the 
general  issue. 

Query,  if  it  had  been  objected  on 
special  demurrer,  that  the  former  plea 
did  not  shew  the  defendant  to  be  in  a 
condition  successfully  to  defend  the 
action  in  the  Exchequer,  would  the 
plea  have  been  good  ?  Wade  v.  Simeon, 

687 

14.  A  plea  by  one  of  two  persons 
charged  as  executors,  that  the  other 
is  not  an  executor,  is  bad.  Atkins  v. 
Humphrey  and  Another,  612 

15.  A  plea  of  payment  by  one  of 
several  makers  of  a  joint  and  several 
promissory  note,  is  supported  by 
proving  a  payment  of  the  note  by  one 
of  his  co-makers. 

Payment  and  acceptance  of  the 
amount  of  a  promissory  note  after  it 
becomes  due,  and  when  the  holder 
is  entitled  to  nominal  damages,  sup- 
port a  plea  of  payment  and  acceptance 
in  discbarge  of  the  debt  and  damages  : 
consequently  the  holder,  after  such 
payment  and  acceptance,  cannot  main- 
tain an  action  for  such  nominal  da- 
mages.    Beaumont  v.  Greathead,  631 

16.  A  plea  of  ne  unques  executor 
may  conclude  to  the  country.  Wood 
v.  Kerry,  Executor,  ^c.  042 

17.  In  an  action  of  trespass  for 
breaking  and  entering  the  plaintiffs 


dwelling-home,  arid  seising  and  laying 
hold  of  the  plalnti^  the  defendant  paid 
money  into  Court*  The  plaintiff  re- 
plied, damages  ultra,  upon  wbidi  issye 
was  joined,  and  a  verdict  fonnd  for  de- 
fendant On  motion  for  judgment 
non  obstante  veredicto,  HM,  that  the 
plea  was  good,  inasmuch  as  by  certain 
statutes,  justices,  and  offieert  of  the 
excise  and  customs,  are  enabled  to 
pay  money  into  Court  in  actions  for 
trespass  to  the  person ;  and  that  the 
plea  need  not  state  the  partioolar 
character  which  they  fill.  AMtam  v. 
Perkest  655 

18.  In  an  action  of  debt,  where 
money  is  paid  into  Conrt  as  to  part  of 
the  debt  only,  the  plea  given  by  the 
rule  of  Trinity  Term,  1  Vict,  is  insuffi- 
cient ;  it  should  be  so  framed  as  to  an- 
swer the  damages  as  well  as  the  debt. 
Lowe  V.  Steel  and  Another^  662 

19.  In  an  action  by  the  provisional 
committee  of  a  railway  company,  the 
Court  will  not  set  aside  a  plea  of  re- 
lease puis  darrein  continuance  by  one 
of  the  plaintiffs  if  the  releasor  has 
any  interest  in  the  concern,  however 
small ;  unless  a  clear  case  of  fraud  be 
made  out.  Rawstone  and  Otker$  t. 
Gandell  and  Another,  688 

20.  In  an  action  for  money  had  and 
received  by  several  plaintiffs,  the  de- 
fendants pleaded,  that  before  receiving 
the  money  the  plaintifib  were  in  part- 
nership, and  that  G.,  one  of  the  part- 
ners, vrith  the  pirvity  of  the  otheni, 
employed  the  defendants  as  auction- 
eers to  put  up  to  sale  certain  partner- 
ship property  of  the  plaintiffs,  which 
the  defendants  agreed  to  do ;  that  at 
the  time  of  such  employment  and  sale 
the  defendants  believed  G.  to  be  the 
sole  owner  of  the  said  property,  and 
that  they  had  no  notice  that  the  other 
plaintiffs  had  any  interest  therein; 
that  the  defendants  sold  die  goods  for 
the  sums  of  money  in  the  declaration 
mentioned;  that  after  such  employ- 
ment, G.  became  indebted  to  the  de- 
fendants for  work  and  labour,  Src», 


PLEA  (ISSUABLE). 

which  debt  was  alleged  by  way  of 
aet-off:  HeU  on  demurrer,  that  the 
plea  was  bad,  ajB  there  was  nothing  to 
•hew  that  the  partner  appeared  as  the 
sole  owner  with  the  consent  or  by  the 
de&ult  of  the  other  partners ;  it  was 
therefore  only  an  attempt  to  set  off  a 
debt  due  from  one  partner  against  a 
debt  due  to  all.  Qwrdan  and  Oikers 
y.  EIUm  and  Another^  803 

2L  A  defendant  who  has  obtained  a 
final  Older  iox  protection  under  5  &  6 
Vict  c.  116,  s.  4,  may,  under  sect.  10, 
plead  ^nerally  his  protection,  without 
setting  out  all  the  facts  required  to 
exist  in  order  to  procure  the  order. 
Cook  V.  Heniom^  177 

PLEA  (IN  ABATEMENT). 
See  ABATEUEirr. 


PLEA  (OF  PAYMENT). 
See  Payment  (Plea  op). 

PLEA  (ISSUABLE). 

To  a  declaration  in  assumpsit  for 
DAoney  lent,  money  paid,  and  money 
due  on  an  account  stated,  the  defend- 
ant, who  was  under  terms  to  plead 
issuably,  pleaded,  amongst  other  pleas, 
as  to,  &C.,  parcel,  &c.,  accord  and 
satisfaction,  by  an  agreement  by  the 
plaintiff  to  give  time  in  consideration 
of  the  defendant's  undertaking  to  pay 
4ls*  a  week  for  interest  until  repayment 
of  the  principal,  and  to  repay  the 
principal  as  soon  as  his  means  would 
enable  him,  with  an  averment  that  the 
said  rate  of  interest  was  different  from 
and  exceeded  5/.  per  cent.  The 
plaintiff  having  signed  judgment,  as 
for  want  of  a  plea.  Held,  that  the  plea 
was  an  issuable  plea  within  the  terms 
of  pleading  issuably. 

The  declaration  contained  a  count 
on  a  bill  of  exchange.  The  defendant 
paid  money  into  Court  thereon,  and 


PRISONER. 
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pleaded  to  the  residue  of  declaration 
as  above.  The  plaintiff  having  ac- 
cepted the  money  out  of  Court,  Held, 
on  its  being  olgected  that  such  accept- 
ance was  a  waiver  of  the  objection  to 
other  pleas  as  non  issuable,  that  it  was 
no  such  waiver.    Verhist  v.  De  Keyter, 

PLEAS  (SEVERAL). 

To  an  action  for  libel  in  a  news- 
paper, the  defendant  cannot  plead 
not  guilty  to  the  whole  declaration, 
together  with  a  plea  of  apology  and 
payment  of  money  into  Court,  as  to 
part,  under  the  6  &  7  Vict.  c.  96. 
O'Brien  v.  Clements,  616 

POOR  RATE. 
See  Warrant,  2. 

PRISONER. 

1.  Where  the  Court  directs  a  writ 
of  habeas  corpus  ad  subjiciendum  to 
issue,  with  notice  to  a  party  interested 
in  opposing  the  prisoner's  discharge, 
and  the  latter  is  remanded  to  his 
former  custody,  the  Court  do  not 
allow  the  costs  of  the  opposition.  In 
re  Cobbeit,  79 

2.  Upon  habeas  corpus  to  discharge 
a  prisoner  out  of  custody  who  has 
been  committed  by  virtue  of  an  order 
of  magistrates,  under  the  8  Vict.  c.  8, 
8.  25,  (the  Mutiny  Act)  for  assisting 
to  conceal  a  deserter ;  notice  of  the 
rule  should  be  served  upon  the  secre- 
tary at  war.     Ex  parte  Gale,        114 

3.  A  prisoner,  who,  at  the  time  of 
a  vesting  order  made  by  the  Court  of 
Insolvent  Debtors  on  the  petition  of  a 
creditor,  was  entitled  to  his  discharge, 
on  the  ground  of  the  lapse  of  a  year 
without  the  plaintiff's  having  declared 
against  him,  is  entitled  to  his  dis- 
charge, notwithstanding  the  41st  sec- 
tion of  1  &  2  Vict.  c.  110.  Hallett  v. 
Cresswell,  561 
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Qu ARtEfe  Sessions. 


PROCHEIK  AMY. 

See  ARBiTiiArioi»»  5. 

Where  an  mfani  plaintiff  iras  of  too 
tender  years  to  be  aWe  to  write,  the 
Ccmrt  granted  her  petftion  to  sue  by 
her  father  as  her  prochein  amy^  on  its 
being  signed  by  him  for  her,  in  her 
name.     Eaies  v.  B^oth^  770' 

PRODUCTION  OF  DOCUMENT, 

The  plaint  iff  brought  his  action  on 
an  agreement  with  tne  defendants  to 
pay  him  a  sum  of  5/.  per  horse  power 
for  every  steam  engine  they  should 
contract  to  be  made  on  his  patent 
principle.  The  declaration  stated  that 
they  had  contracted  with  Messrs.  F., 
W.,  and  Co.,  for  the  making  of  a 
sleam  engine  on  the  plaintiff's  patent 
principle ;  but  had  reifused  to  pay  the 
plaintiff  5/.  per  horse  power.  The 
plea  traversea  in  terms  that  the  de- 
fendants had  so  contracted  with 
Messrs.  F.,  W.,  and  Co.,  on  which 
issue  was  joined.  The  Court  made 
absolute  a  rule  calling  on  the  defend- 
ants to  produce  at  the  Stamp  Office, 
for  the  purpose  of  being  stamped,  a 
letter  written  by  Messrs.  F.,  W.,  and 
Co.,  in  reply  (o  a  former  letter  of  the 
defendants,  containing  evidence  of  a 
contract  for  themannfiiaturt  by  Messrs^ 
F.,  W.,  and  Co.,  of  a  steam  engine  for 
the  defcndaatS)  on  lh<e  plaintiff's 
patent  principle.  Hall  v.  Bainhridge 
and  AuQthet,  92 

PROMISSORY  NOTE. 
^  See  fijEPUCAffioNf  3. 


PROTfiCTIOJ^(FROM  ARREST). 
See  Bankrupt. 

PUIS  DARREIN  CONTINU- 

ANCB. 

See  Plea,  19^ 

QUALTFICATION. 
<See  Declaration,  1. 


QUARTER  SESSIONS. 

See  Notice  of  Appeal,  2. 

1 .  Where  an  order  of  removal  waa 
executed  on  the  27tb  of  March,  and 
the  next  Easter  Sessions  were  held  on 
the  9th  df  April,  oonsequctttljr  less 
than  fourteen  days  after  the  remoTa], 
and  the  appellants  took  no  notice  of 
those  sessions,  but  entered  and  res- 
pited their  appeal  ex  parte  at  the 
Midsnmmer  ^eisions,  lind '  grave  the 
regular  notice,  &c.,  for  the  Michaelmas 
sessions,  at  whkh  sessions  the  appeal 
was  entered  and  determined:  HeUL, 
that  the  seaaions  had  jurisdiction  over 
the  appeal  to  hear  and  determine  it, 
and  that  the  i^>peUmits  were  not 
bound  to  have  entered  and  respited 
at  dw  Eaatet  aeQsiyns,  or  to  have 
given  notice  of  appeal  for  the  Mid- 
summer sessions. 

The  9  Geo.  1,  c.  7>  s.  8,  does  not 
apply  to  UtiQ  fint  sessions  after  the 
removal  \  but  to  the  firei  pfaxfUtabie 
sessions.  Regina  ▼•  The  Jnetieee  of 
Surretff  M3 

2.  The  7  &  S  Vict.  e.  101,  a.  4, 
requires  notice  of  appeal  a^nst  an 
ojrdar  in  bastardy  to  be  given  within 
twenty -four  hours  "  afier  the  ad^udi- 
oation  and  making  of  any  aach  order/* 
On  aa  appeal  ooming  on  to  be  heard, 
it  appeared  that  the  order,  a  copy  of 
which  waa  served  on  the  putative 
feiher,  was  dat^  on  tha  24th  of  June, 
and  that  th#  service  oo  thei  put^re 
father  was  <m|  the  37th  of  June,  who, 
wiUiin  twenty-fiHtt  hours  afterwards, 
gave  notice  of  appei^.  It  waa  ob- 
jected that  this  Aotioe  wpi  too  late ; 
whereupon  the  appell^aU  offered  to 
prove  that  the  ovdf  r  waa  notdimwo  up 
or  signed  till  the  27th  of  Jua^  and 
that  ^e  notice  was  oouaeqiieiitly  in 
time:  Heldt  that  the  aeasiona  aefed 
wrongly  iu  reftufing  to,  fecetve  this 
evidence^  aad.  the  ^Cftuit,  graaie^  a 
mandamufl  t9  conapel  thaa»  tn  do  «o. 
Regina  v.  Justices  of  FUtiUhiref     537 
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RAILWAY, 

See  Mandamus,  2. 

RAILWAY  SHARES. 
Se$  Baix. 

READINESS  AND  WILLING- 
NESS. 

See  Plsa,  8. 

REASONABLE  TIME, 

See  Declaration,  8. 
Pie  A,  10. 

REFERENCE. 
See  VxRDiOT. 

REGULJE  GENERALES. 

{See  p,  833). 

REJOINDER- 

To  tt  declaration  on  a  promissoiy 
note,  dated  i5tll  of  April,  1845,  the 
defendants  pleaded,  that  at  the  thne  the 
note  \ras  made  and  signed  by  them, 
they  ptomised  to  pay  the  sum  therdn 
mentioned)  witbont  specifying  any 
Hme  for  payment  r  that  &fter  th^  note 
was  n^ade  and  kaned,  and  was  eom- 
)y)ete  and  delhrered  to  the  plaintiff;  the 
note  wttS)  by  consent  of  the  defetkdants, 
hut  wthoui  the  same  bein^  resiampedt 
ttkered  by  the  plaintiff  in  a  material 
-part,  by  making  the  same  payable  on 
or  bef<we  the'lStb  of  April,  1846. 

Replication :  tbat  befor^f  bnd  at  the 
time  of  making  and  issuibg,  and 
completing  the  note,  and  before  Ihe 
ahetaiion  \ms  made,  it  *waa  meant  and 
intended  by  the  plaintlfr  and  tiio  ^e* 
l^ndants,  that  the  note  shall  be  pay- 
able on  tbe  I5&  of  April,  1845,  bat 
by  misftake  tbe  note  was  made  amd 
"■  issu^,  and  coinpFete,  without  speci- 
'  lying  anytime  for  payrhent:  that  th^ 
alt^atlon  was  made  for  liie  purpose^ 


and  with;  th^  ii>t^t  of,  ppcrecting  the 
mistake. 

Rejoifidm*,  that  before  and  at  the 
tiine  of  the  making  of  the  note^  i^  was 
not  meant  and  jnt^ded  that  the  note 
should   ^  payable  on   the   15th  of 

Apxil.  1845f 

Held,  that  t)ie  r^inder  was  bad, 
for  putting  in  i^sue  the  intention  of 
the  parties  before,  as  well  as  at^  the 
tijne  of  making  |tbe  |ipte»  ;  r 

Held  also,  that  the  plea  was  bad, 
for  not  shewing  that  the  alteration 
was  made  under  circumstances  which 
rendered  the  note  invalid  unless  re- 
stamped. 

Semble,  that  the  replication  wad  aho 
bad,  for  not  shewing  that  the  note 
was  not  complete  at  the  time  6f  J;he 
alteration. 

Qu^re^  whether  the  Stamp  A^ts 
can  be  pleaded,  unless  the  want  of  a 
stamp  renders  the  instrument  void? 
Bradley    v.   Bafdiley    and  Another^ 

RELEASE. 
iScePLBAyld. 

REPLICAKIOlCy  10« 

render: 

'    £We  Dboulbax1oK|.T< 

RENEWED  APPLICATION. 
See  Attachmevt,  2/    .; 

RENT. 
See  Rsn^GATidir,  8. 

REPLEVIN  BOND. 
See  Plba,  7. 

REPLICATION. 

1 .  To  a  declaration  of  trespass  quare 
clausum  fregit,  contaiping  a  count  for 
an  assault;   the  defendants  pleaded, 


870 


REPLICATION. 


inter  alia,  lib.  tenem.  in  J.  W.,  and  a 
jastification,  on  that  ground,  of  the 
trespass,  and  that  because  the  plaintiff 
••  was  unlawfully  in  possession,'*  the 
defendants,  as  sertants  of  J.  W.,  and 
by  his  command,  ejected  her;  and 
in  so  doing,  because  she  resisted, 
committed  the  aasault.  The  plaintiff 
replied  that  she  was  lawfully  pos- 
sessed, artd  was  lawftilly  entitled  to 
her  possession  as  against  the  defend- 
ants ;  with  a  special  traverse,  that 
the  plaintiff  was  unlawfully  in  pos- 
session or  occupation  :  Held,  on  spe- 
cial demurrer  to  the  replication,  that 
the  plea  was  substantially  one  of 
liberum  tenementum,  and  therefore 
bad,  as  attempting  to  justify  an  as- 
sault.    Roberts  v.  Taylor  and  Others, 

I 

2,  The  declaration  also  contained  a 
count  de  bonis  asportatis.  The  de- 
fendant pleaded  inter  alia,  lib.  tenem. 
in  J.  W,,  and  that  J.  W.  leased  the 
premises  to  the  plaintiff,  with  a  pro- 
viso for  re-entry  for  non- repair:  that 
the  premises  were  out  of  repair,  and 
that  the  defendants  entered  as  the 
servants  of  J.  W.,  and  because  the 
plaintiff  was  unlawfully  in  possession, 
&c.  (as  in  the  above  plea) ;  and  also 
justifying  the  removal  of  the  goods  of 
the  plaintiff,  which  were  wrongfully 
placed  on  the  premises,  to  a  convenient 
distance,  doing  no  damage  to  the  same. 
The  plaintiff  replied  as  to  so  much  of 
the  plea  as  related  to  the  last  count  in 
the  declaration,  that  after  the  removal 
of  the  goods,  the  defendants  converted 
them  to  their  own  use:  Held,  on 
special  demurrer,  that  the  replication 
was  good,  lb. 

3.  Plaintiff  declared  in  debt  on  a 
bond,  conditioned  for  the  payment  of 
lOOOZ.  on  a  day  certain  in  pursuance  of 
the  terms  of  an  indenture  of  even  date 
therewith;  and  for  the  performance 
of  the  covenants  contained  in  that  in- 
denture. The  defendants  pleaded 
generally  performance  of  all  things 
mentioned  in  the  condition.     The  re- 


plication denied  the  payment  of  the 
sum  of  1000^  modo  et  formA  and 
concluded  to  the  country  :  Held^  upon 
special  demurrer  to  the  replication, 
that  its  conclusion  was  proper;  since  to 
make  the  plea  good,  it  must  be  taken 
to  allege  that  the  money  was  paid  on 
the  day  mentioned  in  the  condition. 

Semble,  that  the  plea  would  have 
been  bad  on  special  demurrer,  if  not 
general  demurrer.  Roakes  v.  Manser 
and  Others,  17 

4.  To  assumpsit  by  payee  against 
maker  of  a  promissory  note,  the  de- 
fendant pleaded  that  the  note  was 
given  for  a  judgment  debt,  and  that 
there  never  was  any  other  consider- 
ation. Replication  de  injnrii.  On 
demurrer  to  the  replication:  Held, 
that  both  plea  and  replication  were 
bad.     Baker  v.  Walker^  46 

5.  Assumpsit  by  the  assignees  of 
P.,  a  bankrupt,  on  a  policy  of  in- 
surance made  by  P.,  before  his  bank- 
ruptcy. 

Plea  as  to  731.,  that  the  policy  was 
made  in  Scotland,  that  the  said  sum 
was  duly  fenced  and  arrested  accord- 
ing to  the  law  of  Scotland,  at  the  suit 
of  G.,  for  a  debt  due  to  him  ;  that 
thereupon  the  said  sum  became  and 
was,  according  to  the  law  of  Scotland, 
in  custody  of  the  law ;  that  afterwards 
G.  obtained  judgment,  which  was  final 
and  conclusive  against  P.  and  the 
plain ti£&  as  his  assignees ;  and  that 
by  the  law  of  Scotland  all  right  and 
claim  of  P.  to  the  said  sum  have  been, 
and  still  are,  by  reason  of  the  pre- 
mises, wholly  barred,  defeated,  and 
destroyed ;  and  the  plaintiffs,  as  as- 
signees, never  acquired  any  right  or 
title  thereto. 

Replication,  that  the  defendants 
broke  their  promise  of  their  own 
wrong ;  without  this,  that  all  right 
and  claim  of  P.  to  the  said  sum  is 
wholly  harred,  and  that  the  plaintiffii, 
as  assignees,  never  acquired  any  tight 
or  title  thereto  :  Held  bad  for  dupli- 
city. M*Leod  and  Another ^  Assignees 
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of  Pkeairnt  a  Bankrupt,  v.  SchuHxe 
and  jinother,  60 

6.  To  a  declaration  on  the  money 
counts,  the  defendant  pleaded  in  abate* 
ment,  that  he  was  an  attorney  of  the 
Court  of  Q^ueen's  Bench,  concluding 
with  a  verification.  The  plajntiflf  re- 
plied, that  the  defendant  was  also  an 
attorney  of  the  Court  of  Exchequer, 
concluding  with  a  verification  :  Held, 
on  gener^  demurrer,  that  the  repli- 
cation was  good  in  substance. 

SembU^  that  both  plea  and  repli- 
cation should  have  concluded  with  a 
verification  by  the  record.  Walford 
y.  Fleetwood^  65 

7*  Trespass.  Plea,  that  plaintifiT  had 
covenanted,  with  a  proviso  for  re-entry 
in  case  of  breach,  not  to  set  over  or 
otherwise  part  with  his  lease.  Breach, 
that  he  did  set  over  his  lease^  to  wit, 
by  pawning,  pledging,  and  mortgaging 
the  said  indenture  of  lease  to  certain 
creditors ;  wherefore  the  defendant 
entered.  Replication,  that  he  did  not 
set  over  the  said  indenture  by  pawning, 
pledging,  or  mortgaging  the  said  in- 
denture to  the  said  supposed  creditors: 
Held,  that  the  replication  was  bad,  it 
traversing  an  immaterial  allegation 
laid  under  a  videlicet^  and  therefore  toQ 
large. 

Another  plea  alleged  that  the  plain- 
tiff covenanted,  with  a  proviso  for 
re-entry  in  case  of  breach,  that  he 
wonld  not  sow^  crop,  receive,  or  take 
from  the  arable  lands  or  any  part  of 
them,  more  than  two  crops  of  corn  suc- 
cessively ;  but  would  every  third  year 
summer  fallow  or  lay  the  arable  land 
down  with  rye  grass,  and  clover  seeds, 
or  plant  with  potatoe8>  or  sow  with 
peas  or  beans,  which  should  be  twice 
well  hoed.  Breach,  that  he  did  sow 
and  take  three  crops  of  wheat  succes- 
sively, and  that  he  did  not  every  third 
year  summer  fallow  or  lay  the  arable, 
land  with  rye  grass,  and  clover  seeds, 
nor  plant  with  potatoes,  nor  sow  with 
peas,  which  were  twice  or  at  all  well 
hoed  i  wherefore  the  defendant  entered. 


RepUcatioo,  that  plaintiff  did  not  sow, 
crop,  &c.,  more  than  two  crops,  &c. ; 
and  did  every  third  year  summer  fallow 
a  part,  &c.,  and  lay  down  with  rye 
grass,  &c.,  another  part,  &c.,  and  did 
sow  another  part,  &c.,  with  peas,  and 
the  residue  of  the  arable  land  with 
beans,  &c. :  Held^  on  special  demurrer, 
that  the  covenant  against  overcropping 
was  distinct  from  that  as  to  the  mode 
of  cultivation  ;  that  a  breach  of  the 
former  was  well  assigned,  but  not  of 
the  latter:  that  the  replication  was 
good  as  to  the  former,  and  not  vitiated 
by  the  reference  to  the  latter.  Ham~ 
mond  V.  Colls,  164 

8.  Trover  for  hay,  corn,  carts, 
horses,  &c. ;  tables,  carpets,  chairs,  &c. 
Plea  justifying  the  taking  of  the  goods 
under  a  distress  for  rent.  Replication, 
that  the  goods  were  beasts  of  the 
plough  and  implements  of  husbandry, 
and  that  there  was  other  available  dis- 
tress :  Heidi  on  special  demurrer,  that 
the  Court  would  take  notice  that 
several  of  the  articles  enumerated  in 
the  declaration  could  not  possibly  be 
beasts  of  the  plough  or  implements  of 
husbandry  :  and  that  the  replication 
was  therefore  ill.     Davies  v.  Aston, 

Kni^hU  188 

9.  Count  in  trover  for  goods  and 
chattels.  Plea  justifying  the  taking  of 
them  under  a  distress  for  rent.  Rep- 
lication, that  the  defendant  bad  made 
a  former  distress  for  the  same  rent,  on 
goods  of  sufficient  value  to  satisfy  the 
distress^  and  might  have  fully  satisfied 
the  rent  out  of  the  same ;  but  that  he 
wrongfully  and  vexatiously  refused 
and  omitted  so  to  do.  Rejoinder,  that 
the  goods  and  chattels,  taken  under  the 
former  distress,  were  not  of  sufficient 
value  to  satisfy  the  rent ;  and  that  the 
defendant  afterwards  lawfully  ahan- 
doned  and  put  an  end  to  the  distress, 
and  that  the  rent  was  still  in  arrear. 
Surrejoinder,  that  the  goods  were  of 
sufficient  value  :  Held^  on  demurrer, 
that  the  replication  was  a  good  answer 
to  the  plea  ;  for  a  landlord  could  not 
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make  a  second  distress  for  the  sanie 
rent,  after  watitonly  abandoning  a 
prior  distress,  where  the  goods  taken 
under  the  first  distress  were  of  suffi- 
cient value  to  satisfy  the  rent :  Held^ 
also,  that  the  plaintifi'  was  entitled  to 
judgment  on  these  pleadings ;  for 
either  the  surrejoinder  was  good,  if  the 
rejoinder  were  to  be  read  so  as  to  make 
the  insufficiency  of  the  goods  distrained 
the  ground  for  abandoning  the  distress; 
or,  if  it  could  not  be  so  read,  the  re- 
joinder was  bad,  for  not  shewing  any 
lawful  ground  for  relinquishing  the 
first  distress,  and  taking  a  second,  so 
as  to  answer  the  matters  alleged  in  the 
replication.     Dawson  v.  Cropp,     225 

10.  To  an  action  for  goods  sold,  the 
defendant  pleaded,  that  before  the 
commencement  of  the  suit,  the  plaintiflf 
petitioned  the  Court  for  the  relief  of 
Insolvent  Debtors,  and  that  an  order 
was  made  vesting  his  estate  and  effects 
in  the  provisional  assignee  of  that 
Court.  The  plaintiff  replied  that  the 
petition  was  dismissed,  and  the  plain- 
tiff discharged  from  custody,  without 
taking  the  benefit  of  the  act :  Held^  on 
special  demurrer,  that  the  replication 
was  bad,  for  not  alleging  that  the 
petition  was  dismissed  before  the  c^- 
mencenient  of  the  suit.  Yorsion  v. 
Fether,  297 

n.  To  a  declaration  in  debt  for 
goods  sold  and  delivered,  and  on  an 
account  stated,  the  defendant  pleaded, 
that  by  a  certain  indenture  bearing 
date,  &c.  (profert)  the  plaintiff  released 
to  the  defendant  the  debts  and  causes 
of  action  in  the  declaration  mentioned. 
The  plaintiff  replied  non  est  factum, 
on  which  issue  was  joined  :  Held,  that 
the  plain  tiff  under  this  replication  could 
not  giye  in  evidence  that  the  debt  for 
which  the  action  was  brought  was  not 
included  in  the  release ;  but  should 
have  new  assigned.     Juhh   v.  EUifi^ 

3C4 

12.  Trespass  to  a  mill,  fixtures,  &c. 
Plea,  that  tne  defendants,  as  assignees 
of  a  bankrupt,  became  possessed  of  the  . 


term  in  the  mill,  snd'  the  fixtttm,  &c. 
ReplicatioDi  that  the  bankrupt,  before 
his  bankruptcy,  mortgaged  the  mill 
and  fixtures,  ftc.  to  R.,  who  entered  : 
that  it  was  afterwards,  amd  befture  tbe 
bankruptcy,  agreed  between  ihe  piaia* 
HiF,  the  bankrupt,  and  R.,  tkat  tbe 
plaintiff  should  aeeept  a  lease  of  tbe 
premises,  and  purchase  the  fiztatvet 
&c.,  whereupon  the  plaintiff  entered  : 
Held,  on  speeial  demurrer,  tbat  tbe 
replication  was  not  ilmbiguous  or 
double.  Pim  ▼.  Srazebrook  and  Ano- 
ther, 454 
13.  In  trespass  for  felae  iraprisoD- 
ment,  the  defendant  justified  under  a 
ca.  sa.  issued  on  a  judgment  obtained 
against  the  plaintiff.  Replication,  that 
the  judgment  was  signed  on  a  warrant 
of  attorney,  and  that  the  judgment  and 
ca.  sa.  were  set  aside  by  a  Judge's  order 
which  WA6  afterwards  made  a  rule  of 
Court ;  on  the  ground  that  tbe  war- 
rant of  attorn^  was  never  delivered 
as  a  complete  authority  to  do  or  sufier 
any  of  the  acta  therein  specified,  but 
as  an  escrow  to  be  kept  by  the  plain- 
tiff in  his  own  pQSScraon  till  a  certain 
event  should  happen  :  that  tbe  defend- 
ant, by  improper  contrivsace,  obtained 
and  kept  possession  of  it,  without  the 
plaintiff's  consent ;  Held^  first,  that 
the  replication  was  good,  as  it  suffi- 
ciently appeared  that  tbe  judgment 
waa  set  aside,  not  on  the  ground  of  its 
being  erroneous,  but  on  the  ground  of 
irregularity  I  or  want  of  good  faith. 
Siecondly,  that  it  was  not  necessary  to 
allege  that  the  order  was  made  a  rule 
of  Court  befioie  the  ^onamenceroent  of 
the  suit.  Thirdly,  tbat  nul  tiel  record 
waa  not  tbe  proper  replieation  to  sucb 
plea.  Brown  v.  Jones  and  Others^  678 

REQUEST. 

See  Declaration,  8. 
Pl£a»  6. 

RETAINER. 

5'tfe  DECLARATION}^. 


SECURITY  FOR  COSTS. 


SHERIFF. 
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RULE  (TO  COMPUTE). 

See  Service  (of  Rule). 

Judgment  for  the  plaintiff  on  de- 
murrer haviug  been  signed  iii  an 
action  of  covenant  against  the  defend- 
ant as  8eqoe$trator,  who  was  bound 
to  pay  over  to  the  plaintiff  all  such 
sums  as  should  be  received  by  him  in 
his  character  as  sequestrator,  in  satis- 
faction of  a  ilebt  owing  to  the  plain- 
tiff, the  Court  refused  to  refer  it  to  the 
Master  to  compute  the  amount  of 
damages  to  which  the  plaintiff  was 
entitled.     Smith  v.  NeMU,  420 

RULE  (TO  DISCONTINUE). 

See  Discontinue  (Rule  to). 

RULE  (SERVICE  OF). 
See  Sbbvics  (of  Rulb). 

SATISFACTION- 
See  PX.EA9  2. 

SCIRE  FACIAS. 

See  Fieri  Facias, 
Inquisition. 

A  writ  of  scire  facias  will  issue  to 
revive  a  judgment,  although  more 
than  twenty  years  have  elapsed  since 
it  was  signed ;  if  payments  within 
that  time  have  been  made  on  account 
of  it.   Williams  v.  Welch  and  Another^ 

565 

SECURITY  FOR  COSTS. 

See  Staying  PaocEEDiNOSy  S. 

The  Court  required  a  plaintiff,  who, 
it  was  alleged,  was  in  insolvent  cir- 
cumstances, to  give  security  for  costs  ; 
where  it  appeared  that  he  had  assigned, 
amongst  other  property,  the  debt  for 
which  the  action  was  brought  to  two 
of  his  creditors  in  trust  for  the  rest. 
Perkins  v.  Jdcock,  270 


SEQUESTRATOR. 

See  Rule  (to  Compute). 

SERVICE  (OF  ORDER). 

The  rule  of  practice  that  an  order 
must  be  drawn  up  and  served  before 
the  other  party  is  in  a  situation  to 
take  a  fresh  step,  in  order  to  operate 
as  a  stay  of  proceedings ;  applies  to 
au  order  to  amend  on  payment  of 
costs  to  be  taxed.  Normaiiby  v. 
J  ones  t  143 

SERVICE  (OF  RULE). 

See  Attachment,  1. 
Award. 
Error,  L 

An  affidavit  of  service  of  a  rule  to 
compute,  stated  the  service  to  have 
been  on  A.  B<,  "  who  acts  as  the 
attorney  or  agent  of  the  defendant  in 
this  cause  :"  Held  sufficient.  Patrick 
v.  Richards^  blZ 

SET-OFF. 
See  Waiver. 

SHERIFF. 

1.  A  sheriff  who  takes  in  executioa 
a  lease  for  years,  has  no  right  to 
remain  on  the  premises  for  the  pur- 
pose of  executing  an  assignment,  and 
putting  the  purchaser  in  possession. 
If  he  should  do  so,  he  is  liable  in 
trespass  at  the  suit  of  the  execution 
debtor,  if  in  possession  ;  although  the 
premises  have  been  sold  and  trans- 
ferred. 

Where  a  lease  is  taken  in  execution 
by  the  sheriff,  the  interest  in  it  remains 
in  the  execution  debtor  until  actual 
assignment  to  the  purchaser.  Play  fair 
V.  Musgrove  and  Another,  72 

2.  A  sheriff  having  seized  certain 
horses  which  were  claimed  by  a  third 
party,  an  interpleader  order  was  made, 
that  on  payment  of  a  sum  of  money 
into  Court,  and  "  possession  money" 


67*  SHERIFF  (EXPENSES  OF).  STATING  PROCEBDING8. 

(rom  the  da(«  of  the  coder,  the  Atnff 
■hauld  withdrair  from  po&sessioii. 

Held,  that  the  sheriff  had  no  right 
to  (IcUin  the  hones  for  the  axpense  of 
their  keep  ;  but  should  hftve  applied 
to  the  Judge  to  allow  those  expenses. 
Gaskell  Y.  Sejlo*  (Ae  Yotinger,  367 
3.  An  attachment  having  itttaed 
agunst  the  sheriff  for  not  bringiog  in 
the  body,  the  BBme  was  ordered  to  be 
set  uide,  on  payment  of  costs  and 
perfecting  special  bail.  Those  tenns 
not  having  been  complied  with,  a 
habeas  issued  dkecting  the  coroner  to 
bring  vp  the  body  of  the  sheriff.  The 
under  sheiiff  then  paid  to  tfae  plaintiff 

the  amount  of  the  penalty  of  the  bail 

bond  (bring  doable  that  of  the  debt), 

K>d«Mta:  ifrU,  that  the  plaintiff  nas 

tslj  cnti:led  tn  retain  the  sum  in- 
fused OB  ibe  writ  and  costs.     The 

*JMM  T.   rw  Sheriff  of  Middleiex, 

472 

1.  A  i&cnff'  tuTing   applied    for 

jt-jiif  rrder  ti^  loteipJeader  Act,  a 

,~iii^  iLTsOei  t2^  goods  to  be  sold, 

Ksl  -o«  c^-c^  paid  into  Court,  to 

L. -ji:  :s<«  («w  nt  an  issue  between 

A«^tat  kMf  taad  f«r  the  claimant, 
to*M  kM«yl&  aa  aetiaD  gainst  the 
A^  ftr  kvatiaf  »mA  eatering  his 
Ai^Bi^^i^K.  mA  aosiDg  and  con- 
^■■(Ih  yae^  Tie  Court  ordered 
AS «»  ^K^  tf  tfe*  dedaration  u 
tmifA.  4tt  AAadut  with  seizing 
^  mmt^m^  tkc  fooda,  ahonld  be 
^^mmt.  MitM  T.  /tkhardt.  487 
A  VhB*  ^  ■adir- sheriff,  befcre 
^■1^%^^  oi  W^BBTj  ia  executed, 
.i#l  -"-  *t  4  ft  4  Vict.  a.  34, 
^%t»*iav  ife  ■•  ia  ibe  name  of  the 
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SHEWING  CAUSE  (IN  FIRST 

INSTANCE). 

See  Costs,  1. 

SIGNATURE  OF  COUNSEL. 

Bee  Coonskl's  Siokatdbb. 

SLANDER. 

See  Flkas  (setekal). 

SPECIAL  CASE. 
See  AuEtiDU£tiT,   2. 

SPECIAL  JURY. 
A  cause  having  been  set  d«wii  for 
trial  in  Middlesex,  and  a  role  obtained 
fgi  a  special  jury,  the  parties  at^iuuJ 
that  the  venue  should  be  chaoged  to 
London,  and  the  cause  tried  by  a 
special  jury  there,  and  that  all  coats 
occusioDi-d  by  that  arrai^iaentabMild 
be  ccais  in  the  cause.  The  cause 
cane  on  for  trial  in  London,  and  was 
referred  to  labitration,  the  arbiinttar 
to  have  the  same  power  to  certify  as  a 
Judge  at  ni«i  prius.  The  award  was 
made  on  the  (ilh  of  August,  and  after 
the  first  ibur  days  of  the  ibllowiiig 
Term,  the  arbitretoi  certified  lor  a 
special  jury  :  Held,  first,  that  the  cer* 
tificatc  was  too  late ;  secondly,  that 
the  successful  party  was  entitled  to 
the  additiooal  costs  of  the  speoal  jury 
occasioned  by  the  change  of  veooe 
from  Middlesex  to  London.  Ceeve  t. 
Gorlou,  481 

STAMP. 

See  Rbjoimder. 

STATUTE  OF  UMITATIONS. 

See  Plea,  5. 

STAYING  PROCEEDiNGS. 

See  Costs,  2. 
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STAY  OP  PROCEEDINGS. 


TAXATION. 


87fi 


1.  The  plaintiif  agreed  vitli  the 
defendant  to  withdraw  the  record  in 
an  action  on  two  cheques  which  stood 
ready  for  trial  in  the  Exchequer,  upon 
the  terms  that  the  defendant  should 
pay  the  debt,  interest,  and  costs,  on 
or  before  a  eertain  day,  or  in  default 
of  payment,  that  the  plaintiff  should 
be  at  liberty  to  sign  judgment,  and 
that  a  Judge's  order  should  be  given 
to  secure  payment.  The  Court  of 
Exchequer  having  afterwards  set  aside 
the  Judge's  order,  which  had  been 
made  in  pursuance  of  the  above  agree- 
ment, the  plaintiff  brought  an  action 
on  the  agreensent  in  this  Court :  Held, 
that  these  facts  formed  no  ground  for 
staying  the  proceedings  in  the  action 
in  this  Court.     Wade  v,  Simeon,     27 

2.  A  sub-lessee  is  a  tenant  of  pre* 
mises  within  the  meaning  of  the  stat. 
4  Geo.  2,  c.  28,  s.  4,  and  is  therefore 
entitled  to  a  stay  of  proceedings  upon 
payment  into  Court  of  the  rent  in 
arrear  and  costs.  Doe  den*  Wyait  v. 
Byron,  8 1 

3.  An  action  was  brought  by  a  wife 
against  her  husband,  on  a  settlement 
deed,  in  tbe  name  of  the  trustee  under 
that  deed.  The  Court  refused,  on  the 
application  of  the  defendant,  to  set 
aside  the  proceedings,  on  the  ground 
that  the  actioir-  was  brought  without 
the  authority  of  the  trustee ;  it  appear- 
ing that  an  application  had  been  made 
to  the  trustee  to  consent  to  her  name 
being  used,  and  an  indemnity  against 
costs  offered  to  her,  which  she  had 
refused,  without  assigning  any  reason. 
Auater  v.  Holland^  740 

STAY  OF  PROCEEDINGS. 
Ste  SsETics  09  Ohdzr* 

1.  Where  a  rule  nisi  had  been 
obtained  for  judgment  as  in  case  of  a 
nonsuit,  with  a  stay  of  proceedings, 
the  Court  set  aside  a  rule  to  discon- 
tinue subsequently  obtained.  Murray 
v.  Silver,  26 


2.  Where  judgment  and  a  flummons 
to  stay  proceedings  are  due  at  the  sjime 
tnne,  the  latter  must  be  attended  before 
judgment  can  be  signed,  even  though 
it  be  such  as  an  adverse  order  cannot 
be  made  on. 

A  summons  to  stay  pro?eedhigs  is 
waived  by  the  delivery  of  a  plea  before 
the  summons  is  due.  Barton  v. 
Warren,  142 

SUBPCENA. 

See  Estoppel* 

SUGGESTION. 

See  Court  of  Requests. 

SUNDAY. 

See  Affidavit,  2, 

SURPLUSAGE. 

See  Arbitration.  2. 
Plea,  7. 

TAXATION. 

1.  Where  an  action  waa  brought 
by  the  plaintiff^  an  attorney  in  the 
country,  to  recover  a  bill  of  coats 
against  the  defendant,  who  was  the 
solicitor  to  the  Post-offioe,  for  bnsi« 
ness  done  in  oondocting  the  prosecu- 
tion of  an  individual  at  the  suit  of  the 
Postmasttt  general^  for  foiging  a 
Post-ofi&ce  order  ;  for  which  purpose 
he  had  been  employed  by  the  de- 
fendant :  Held,  that  the  Court  had  no 
power  to  refer  the  bill  for  taxation ; 
and  that  the  fact  that  the  plaintiff 
had  debited  the  defendant  with  the 
whole  of  the  charges,  did  not  the  leas 
render  it  a  bill  for  agency  business* 
In  re  Simons,  and  in  a  cause  between 
Siinons  and  Peacock,  156 

2.  Where  an  attorney  is  retained 
by  a  surveyor  acting  under  the  High* 
way  Act,  the  parties  who  contribute 
to  a  rate  out  of  which  the  attorney's 
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bill  is  paid,  aiv  act  -"  persons  liable  to 
pay  the  bill  ;**  so  as  to  entitle  them 
to  apply  for  its  taxation,  under  the 
6  &  7  Vict  c,  78.  in  re  Barber, 
I  244 

d.  An  attorney  on  being  retail^ 
,  to-  briog  An  action,  gave  ihA  following 
vndertfkkiog :,  ''Should  the.  damages 
or  costs  not  be  lecorerable  in   this 
acjdon,   under  the   circunMtanof^t  I 
shall  charge  you  costs  out  of  purse 
onlyv"     The  plaintiff  Stained  a  ver- 
dict, with  6001  damages,  for  which 
vsum  and  costs,  judgment  was  eoteved 
up«     The  defendant  took  the^  benefit 
of  the  Insolvent  AcK'  &od  :the  diwid/^nd 
on  his  estate  awarded  to  the  plaintiff 
wa9  272i  odd.    The  Master,  on  taxA* 
tion,  allowed  the  attorney  costs  ou^>ol 
pocket  only^  but  refened  the  matter 
lo  a  Judge,  who  directed  the  taxation 
of  costs  out  of  pocket  only.  A  second 
summons  was  tak^n  out  before  the 
same  Judge*  to  review  the  taxation, 
and  dismissed*    Held,  first,  that  the 
party  was  not  precluded  from  appeal* 
ing  to  the  Court ;  and,  secondly*  that 
the  taxation  was  incorrect.    In  re 
Siretton,  .  278 

TRAVERSE. 
See  Refuoatxon,  6. 


TRESPASS. 

I  Trespass  will  sol  lie  agaiost  n 
plaintiff  who,  without  notice^  takes  a 
defendant  in  execution  for  a  debt  in 
respect  4if  which  the  latter  has^beeu 
discharged  under  the  Irish  Insolvent 
Act.  t 

Bat  if  the  i^ntiff  malioioasly  sue 
out  the  writ,  he  is  liable  t»  aa  actfen 
on  the  case.     Ewari  v.  Jwee,      252 

2.  Trespass  will  iM»t  lie  against  a 
plaintiff  or  his  attocney  for  suing  out 
execution,  and  arresting  thereon  a 
defendant  who  has  obtained  an  order 
for  protection  icom  process  under  the 


5iHE6Vi0t.e*U6.  Yeantktf  y.  Hetme 
(Uid,  HudwUi  ,    note  (a),  '^^ 

TRIAL  <POSTPONEMENT  OF). 

^e  CaowN,  I., 

UMPIRE. 
See  AuBH'RATiok,  2. 

trnDERTAK^G  (TO  GIVE 
MATERIAL  SVIPENCB). 

SciVSNOE,  2. 

VARUNCE. 

'  !•  tin  an  aefeiDDcar  aguttootee^  tbe 
declaration  stated  a  prombe  by  ilie 
defendlwiitbftt'ia  tfae  event- of  A.  M. 
slaking  de&uH  in  payment  of  a  som 
of  oMoey^  be  the  ddkndant  wotdd  im- 
mediately on  sudi  dc&uUy  pay  die 
same  •  10  the  ^  plainiiff.  la  liie  gu- 
vantee  ttsri^  the  Denna  were  ^  in  the 
^ent  of  A*  M*  making  definilt^  I  ^iU, 
irgmedtatelyspon  anebde&Bk  being 
made^  a^d  «  ietierbektg  semt-  to  me 
4^d4re^edf  ^^  fwmy  »« -aetfte  cf 
Me&  defMi,  pay,  && :"  IMd,  Aat 
there  wsa  a  vateiJai  Tariance  between 
«he  -dedaratkni  and  die  gmnuitBe ; 
the  former  alhging  an  abadite  pro- 
mise to  pay  on  default,  wbile  die 
promise  in  ihe  latter  was  eonpled  with 
theconditfon  <of  sending  a  letter*  At., 
«hick-  was  a  meiensLl  ^aftifiettMii. 

2.  "  la  considMBtiiNi  of  advaaoes 
madii  and  to  be  made  by  T.  €L  and 
&  C»»"  **  or  by  aay  other  pttsoui  of 
whom  their,  firaa  may  fiom  dme  to 
time  consist^  to  Fw  are  joially  stod 
soTemUy  hth&by  gwanlee  ta  dmamd 
T«  C.  and  S.  C.  the  npaymeot  «f  die 
said  advaneeti  and  to  indemnify  diem 
against  any  lots  by  veasim  oif  cadi 
advances^  oar  liability  not  to  eaeeed 
the  eom-of  1006^*  This  gaaiantee 
to  be  a  continuing  guarantee,  and  to 
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be  a  stecurfty  to  tlid  said  T.  C.  and 
S.  C.  to  the  extent  of  lO'OOt.  as  afore- 
laidy  for  the  whole  of  any  balance' 
which  may  ftom  time  lo  time,  ot  at 
any  time,  become  due  to  the  said  T. 
C.  and  S.  C,  or  to  the  persons  for 
the  time  being  constituting  the  firm 
of  the  said  banking-house:'^  Held^ 
that  this  guarantee  disclosed  a  good 
consideration  for  the  promise  to  pay 
past  as  well  83  future  advances,,  the 
future  advances  having  been  made. 
T.  G.  and  S.  C  declared  upon  this 
guarantee,  and  alleged  that  past  ad- 
vances had  been  made,  and  that  in 
consideration  of  the  advances  so 
made,  and  that  the  plaintiffs  would 
from  tkne  to  tnne  makeadvancbs  to 
F.,  the  defendant  and  one  H.  Jdotiy 
And  serenlly  goaranteed  to  the  plain- 
tiffs the  repayment  of  the  said  last 
meartimied  advances,  tint  tlie  iaid 
guaBttntee  should  be  a  cofitititring 
goantntee  to  the  extent  of  1000^  ibr 
die  whole  of  any  balance  which  iniglit 
become  dne  to  the  plaintiffs,  or  to  the 
perBons  for  the  time  being  carrying  on 
the  said  trade  or  bnsiness.  Tlie  de- 
clantion  then  awrred  that  advances 
'Wereafterwards made  by  tbe  plaintiffs 
to  F. :  Held^  fikit,  thant  tbef«  was  a 
varisnoe  in  tbe  statement  of  tbe  cdn-* 
aidoatioB,  as  it  was  the  making 
advances  by  tlie  fdaiotiffs,  or  any 
persons  wlw  might  oonstitata  the 
iirm;  seoondly,  that  there  was  a 
vadanoe  in  the  statsmentof  tfaie  pro-< 
laise,  it  being  to  pay  what  migiit  be 
due  to  the  piaintift,  or  those  persona 
who  mi^htooBslitnte  the  firm;  thirdly, 
that  tluise  varianpss  ii(nght  be  amended 
by  a  Judge  sittiag  at  nisi  pvins  3 
fbnrfUy,  tbsl  a  term  in  a  special  case 
that  tha^  Cotnt  sbould  be  at  liberty  to 
amend  any  psrrt  of  therptendings  as 
they  might  think  prapsr,  gave  no 
addilsonai  powet  beyond'  tl«t  pos- 
sessed by  a  Judge  at  irisi  prins. 
Ckofmun  and  Anoikef  v.  S^Um,  M6 


'  VENUE: 

.  Speoul  Juay.  ' 

1.  The  5  &  6  Wm.  4,  c.  76,  s.  109, 
plaees  tkef  eities  ^h^ein  -  nam^  iin  the 
same  position  as  if  they  had  not  been 
^Edwded  by  the  38  Geo.  8,  e.  ^, 
s.  10,  firom  the  operation  of  the  1st 
section  of  that  aict.     C^  v»  Gane^ 

369 

2*  The  venue  in  an  action  for  cri- 
minal conTOfsation  was  laid  in  Mid- 
dlesex, and  having  been  removed  to 
Bomersetshifej  viras  brought  back  on 
the  nsnal  undertaking  to  give  material 
evidence  in  M.  It  was  proved  at  the 
trial,  that  the  plaintiff  had  t^ken 
iedgings  in  S.  under  an  asstimed 
name,  and  that  the  letter  by  wTifch  the 
landlady  of  the  lodgings  accepted  his 
proposal  to  become  her  tenant,  was 
sent  to  him  in  M.  at  a  hotel  where  he 
was  stopping;  that  he  afterwards 
wrote  a  letter  bearing  a  post  tnark 
such  as  a  letter  sent  from  M.  would 
bear  while  stopping  at  the  hotel, 
directing  his  apartments  in  S.  to  be 
prepared;  that  the  plaintiff's  wife 
met  the  defendant  at  those  lodgings 
in  S.,  whem-  the  ^idaltbry  was  com- 
mitted:  Held,  by  Tindal,  C.  J., 
Maule,  J.,  and  Cressufell,  J.,  (Erle^  J. 
dissentiente),  that  the  evidence  ful- 
filled the  undertaking.  Held  also  by 
the  whole  Court,  that  it  was  not  ne- 
oessaiy  to  shew  that  any  part  of  the 
adttitery  had  been  committed  in  the 
county- of  Middlesex. 

Quirffs  whether  the  defendant  was 
bound  to  p?6d(iefe  the  tindeitaking  at 
the  trial  in  order  to  raise  the  objection 
as  to  the  insufficiency  of  the  evidence. 
ClariP^  r.  Dumford,  618 

3.  The  7  &  6  Geo.  4,  e.  29,  s.  84, 
enaUss  the  owner  of  a  fishery  or  his 
servants  to  take  4nto  enstody  any 

?n^son  ui)awAi]ly  fishing  therein, 
he  plaintiff  was  fishing  near  a  spot 
where  P.  had  a  private  right'of  fishery, 
where  the  servants  of  P.  seized  the 
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plaintiff'!  net,  and  took  kim  iato 
cuBtody,  under  a  bona  fide,  but  mis- 
taken, belief  that  the  plaintiff  was 
6sbing  in  the  fishery  of  F. :  Held, 
that  the  defendants  were  entitled  to 
the  proteetkMi  of  the  7  &  8  Geo.  4, 
e.  29,  and  tltat  the  rmme  ought  to 
have  been  laid  in  the  ooanty  where 
the  caate  of  action  aroae.  Hnghei  r. 
BwekUmd  mud  Anotlur,  70S 

VERDICT. 

On  the  trial  of  a  caaae  before  Uie 
■heriS^  under  a  writ  of  trial,  a  verdict 
was  taken  by  Goiuent  of  the  parties, 
auhject  t«  a  rebrence.  Owing  to  the 
abienee  of  thie  lefaree  from  town,  the 
nferaoe  eoold  not  be  gone  into.  Hw 
plaintiff  aoeordingly  gw«  notice  that 
he  abaadoned  the  (ormer  verdict,  and 
that  he  shoald  prooeed  to  try  the  caae 
de  novo ;  whu^  he  aooordingly  did 
in  the  defendant's  absences  a»d  ob- 
tained a  Todict:  Held,  that  Uie  ae- 
cond  verdict  was  irregular,  and  muit 
be  set  aside ;  and  that  the  first  ought 
not  to  stand,  as  it  was  aubject  to  a 
ref«rencei  whii^  had  proved  aboniv«v 
and  which  the  shenff  had  no  power  to 
order,     HaTTUon  v.  Greeim«od,    SiA 

VERIFICATION. 

See  Plea,  9. 

Replication,  5. 

VESTING  ORDER. 
Se*  PusoMsa,  3. 

VIDELICET. 

See  Declaration,  3. 
Beplicatioh,  8. 

VI  ET  ARMI8. 
In  trespass  for  breaking  and  «iter' 
ing  a  (Iwelling-honse,  the  allegation 
"  vi  et  armis"  does  not  impty  a 
forcible  entry.  Hartey  v.  Bridffu-and 
Others,  &6 


WAefi&. 

See  pBtoKKD  Issrz. 
Lottekt. 

WAIVER. 

See  JvvawEur  (as  a  case  ov  a 
Vavamv),  S. 
Plba,  II. 
Plea  (IssuAn.!}. 
Stat  of  Pkocebdino«,  S. 
Where  a  defendant  is  under  ternii 
of  pleading  issuably,  and  one  of  the 
picas  is  a  set-off;  obtaining  an  order 
for  particulars  of  the  set-  off  is  a  waiter 
of  ihe  objection  that  the  pleas  are  not 
issuable.     SeoU  v.  TJ'aUon,  20S 

WARRANT. 
] .  A  wacnnt  of  cafDBHtsaait  of  a 
bankrupt  for  not  giving  sati  Armory 
answers,  reeited  the  iasoing  of  a  fiat 
"  dii««ted  to  her  Majea^'s  Court  of 
Bankruptcy  lor  the  Leeds  district" 
agwist  J.  B. ;  and  that  J.  &.  duly 
BoriMidered  "  to  U.  J.  WmA,  Esq.. 
one  of  the  ootnaiissioDeiB  of  the  said 
Court  autbwiMd  to  proceed  with  the 
said  fiaL"  It  theit  stated  several 
examinations  before  M.  t.  W.,  Eis^., 
After  "  being  duly  sworn,"  and  pto- 
ceeded  thus ;  "  And  whereas  the  said 
J.  K.  did  OB,"  &c  "  pursuant  to  t 
SHmmoea  iaeued  by  i 
qoeat,"  &c  "  of  the  a 
"  appear  before  i 
then  aoting  in  the  prosecntioo  of  the 
•aid  fiat,"  **  to  be  examined,"  &c 
■<  ^d  I,  W.  Ba^ge,  Esq.,  the  said 
commissioner,  in  exeoution  of  the 
powers,"  &c,  "  proceeded  to  examiDe 
tba  (aid  J.  R.,"  &«.,  "  and  the  awd 
J,  R.  being  then  duly  sworn  and 
required  before  mc  to  make  true 
answers,"  &c  The  warrant  then  set 
out  several  queUjons  and  answers,  and 
other  adjourn menta  andexaminatioiia, 
where  the  bankrupt  was  slated  to  be 
"  duly  awom  ;"  "  which  answers  not 
being  satisfiuitory,"  &c.,  "  these  are 
therefore,"  &c     "  Given,"  &c.,  "  at 


)  at  the   ] 


WARRANT. 


WARRANT  OF  ATTORNEY.    S79 


the  Court  of  Bankraptcy  for  the  Leeds 
diitrict,"  &c.  Signed,  "  W.  Burge, 
commissioner/'  (l.  8.)  HeU^  on  mo- 
tion for  a  haheas  (forpus,  that  the 
warrant  was  bad,  as  shewing  that  the 
bankrupt  was  sworn  on  his  examina- 
tion, contrary  to  the  8  &  9  Vict 
c.  48,  s.  1.     In  re  Ramaden^         748 

2.  A  warrant  of  commitment  for 
non-payment  of  a  poor  rate  should 
shew  an  adjudication  by  the  same 
justices  before  whom  the  complaint  is 
heard.  76. 

3.  A  warrant  of  commitment  of  a 
bankrupt  for  not  giving  satisfactory 
answers,  stated  that  "  a  fiat  in  bank- 
ruptcy ,**  *•  directed  to  her  Majesty's 
Court  of  Bankruptcy  for  the  Leeds 
district,  was  duly  awarded  and  issued 
against  Francis  Ward  ;'*  "  and  whereas 
the  said  Francis  Ward  did,  on,"  &c., 
"  surrender  himself  to  roe,  Martin 
John  West,  Esq.,  one  of  the  commis- 
sioners of  the  said  Court  authorized 
to  act  in  the  prosecution  of  the  fiat," 
&C.  It  then  set  out  the  examination 
and  the  questions  and  answers,  and 
proceeded,  «*  which  answers  of  the 
said  F.  W.  are  not,  nor  any  of  them, 
satis&ctory  to  me  the  said  commis- 
missioner,"  '*  these  are  therefore  to 
require  you,**  &c. 

Held^  upon  motion  for  a  habeas 
corpus  to  discharge  the  bankrupt,  that 
the  jurisdiction  of  the  commissioner 
to  make  the  order  sufladently  ap- 
peared ;  although  there  are  two  com- 
missioners in  the  Leeds  district,  and 
it  was  not  stated  that  the  fiat  had 
been  allotted  to  the  commissioner  in 
question,  or  that  he  was  acting  in  the 
absence  of  the  other  commissioner,  in 
pursuance  of  the  rules  and  orders 
made  by  the  bankrupt  commissioners 
under  the  5  &  6  Vict.  c.  122,  s.  70. 

Held  also,  that  it  was  not  necessary 
to  specify  which  of  the  answers  were 
unsatisfactory  •  although  there  were 
some,  that  taken  separately  and  apart 
from  the  rest,  could  scarcely  be  deemed 
so.     Ex  parte  Ward,  756 


WARRANT  OF  ATTORNEY. 

1  •  More  than  a  year  having  elapsed 
after  judgment  entered  up  oo  a  war- 
rant of  attorney,  the  defendant  agreed 
to  waive  the  necessity  of  a  scire  facias : 
Heldn  that  such  agreement  was  no 
part  of  the  defeasance  or  condition, 
and  did  not  render  the  warrant  of 
attorney  void  as  against  the  defendant's 
assignees,  for  want  of  inrolment  under 
the   3  Geo.  4,  c.  39.      Harmer  v. 

JohMOHf  38 

2.  A  warrant  of  attorney,  dated  the 
4th  of  April,  1844,  was  given  by  the 
defendant  to  the  plaintiff,  the  de- 
feasance to  which  stated  it  to  be  for 
securing  ISOOiL  and  interest  on  the 
15th  of  April,  and  authorized  the 
issuing  of  execution  for  the  whole  of 
the  principal  and  interest  then  due, 
with  costs,  &c.,  in  default  of  payment. 
At  that  time  the  defendant  owed  514^ 
to  the  plaintiff,  who  was  also  liable  aa 
a  surety  for  23 7^  When  execution 
issued,  the  amount  of  debt  and  liabi- 
lities was  1110/.,  including  bills  ac* 
oepted  by  the  plaintiff  for  the  accom- 
modation of  the  defendant,  after  the 
giving  of  the  warrant  of  attorney, 
some  of  which  were  not  dae.  The 
amount  levied  was  1085/. :  Heldf  that 
affidavits  were  admissible  to  shew  the 
intention  of  the  parties  to  have  been, 
that  the  warrant  of  attorney  should 
be  a  security  for  future  liabilities,  as 
well  as  for  existing  debts,  not  ex- 
ceeding 1300/. ;  and  also  to  shew  that 
the  accommodation  acceptances  had 
been  given  with  that  understanding. 

The  warrant  of  attorney  was  filed 
under  3  Geo.  4,  c.  39,  s.  1,  on  the 
24th  of  April,  1844,  with  an  affidavit 
stating  that  deponent  "  was  present 
on  the  4th  day  of  April,  1844,  and 
did  see  the  within  named  W.  H.  R. 
sign,  seal,  and,  as  his  act  and  deed,  de- 
liver the  within  warrant  of  attorney  :'^ 
Held,  that  the  affidavit  sufficiently 
shewed  that  the  warrant  of  attorney 
was  executed  within  twenty-one  days 
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of  ito  being  filed.    Henry  Robinson  v. 
William  Henry  Robinson^  134 

8.  Where  a  charge  of  embeezle- 
Dient  was  pending  before  a  magistrate, 
who  entertained  doubts  whether  a 
partnership  did  not  exist  between  the 
prosecutor  and  the  accused  party : 
Held,  that  a  warrant  of  attorney  given 
to  secure  the  payment  of  the  monies 
charged  to  be  embeszled,  the  charge 
being  afterwards  withdrawn,  was  in- 
valid ;  as  at  the  time  of  giving  it, 
there  was  a  charge  of  a  criminal 
nature  pending,  which  it  was  calcu- 
lated to  bring  to  an  end.  Ex  parte 
George  Critchleyt  627 

4.  A  joint  warrant  of  attorney 
having  been  given  by  two  defendants, 
and  one  of  them  having  been  trans- 
ported for  life,  the  Court  permitted 
judgment  to  be  entered  up  against 
both,  on  an  affidavit  stating  the  con- 
viction, and  a  certificate  from  the 
Home  Ofiice,  certifying  the  trans- 
portation, and  that  no  return  of  the 
con\'ict*s  death  bad  been  made,  and 
that  by  the  practice  of  that  ofiice  no 
return  was  made  of  a  convict  con- 
tinuing alive;  it  being  also  sworn 
that  the  other  defendant  was  still 
living.  Dairy mple  v.  Fraaer  and 
Dawes,  611 

5.  "Signed,  sealed  and  delivered, 
in  the  presence  of  H.  Whittaker,  10, 
Lincoln's  Inn,  attorney  for  the  said 
Lord  Kensington,  expressly  named  by 
him,  and  attending  at  his  request,  and 
I  hereby  subscribe  myself  to  be  the 
attorney  for  him,  having  read  over  and 
explained  to  him  the  nature  and  effect 
of  the  above  warrant  of  attorney,  before 


the  same  was  executed  by  him,  and  I 
hereby  subs.cribe  my  name  as  a  witness 
to  the  due  execution  thereof:"  Heldt 
a  sufficient  attestation  within  the  pro- 
visions of  the  I  &  2  Vict.  c.  110.  s.  9. 
Lewis  V.  Lord  Kensington^  637 

6.  Writs  in  the  new  form  do  not 
require  to  be  connected  by  oontinu- 
ances  as  writs  under  the  old  forms. 
On  final  process,  one  writ  may  issue 
in  continuation  of  another  at  any  time ; 
but  on  mesne  process,  the  writ  in  con* 
tinuation  must  issue  within  twelve 
months  after  the  issuing  of  the  prior 
writ.     Harmer  v.  Johnson^  38 

7.  Two  persons  executed  a  warrant 
of  attorney,  by  which  they  authorixed 
certain  attorneys  to  appear  "  for  us  and 
each  of  us,"  and  to  receive  a  declaration 
"  for  us  and  each  of  us  in  an  action  of 
debt,"  &c,  and  to  confess  the  same  ac- 
tion, or  else  to  suffer  judgment,  &c  to 
pass  "  against  us,"  and  to  be  thereupon 
entered  up '^against  us  and  each  of  us,*' 
and  after  the  said  judgment  shall  be 
entered  up  as  aforesaid,  "  for  us  and  in 
our  names  and  as  our  act  and  deed,"  to 
execute  a  release  of  errors.    On  an  ap- 
plication to  enter  up  judgment  against 
one  of  the  defendants,  ^e  Court  held 
the  warrant  joint,  and  not  joint  and 
several,  and  therefore  refused  a  rule 
for  that  purpose.  Dalrymple  v.  Fraser 
and  Another^  B18 

WITNESS. 

See  Estoppel. 

WRIT  (CONTINUANCE  OF). 
See  CoHTiNUAHCB  (op  Weit). 


THE    END. 
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